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ROM the excellence of our conſtitution, the 
dignity of our laws, the abilities of thoſe by 
whom they are adminiſtred, and the learnin 
and authority of our reporters, through a long ſeries of 
ages, and of ſome yet living, I feel much awe in re- 
volving within my own mind, and ſtill more in offer- 
ing to the profeſſion, and ſubmitting to public exami- 
nation, the collection of caſes contained in the enſuing 
ſheets, But all theſe circumſtances, though they heigh- 
ten the difficulty, yet heighten the deſire; and 1 hould 
hope would tend to excuſe the ſucceſs of the attempt, 
Tn ſhould be en, to my wiſhes. 


And though a til is generally es as an 
apology for the work, and therefore ought not to want 
an apology itſelf, yet, before I proceed farther, I 
ſhould wiſh to obviate any prejudices which my reader 
may entertain, even from this preface, which he can 
hardly be more ſenſible than myſelf to be much inferior 
to the gravity and dignity of the ſubject. Indeed upon 
other terms I muſt not have written any. The ſenti- 
ments of a young and private man bear too wide a dif- 
proportion to thoſe which I have to offer in the body 
of the work. And they will do ill, if there are any, 
who ſhall judge from the weakneſs of my own == 21,5 
of the ſtrength of thoſe which are not properly my 

own, Andit 1 ſhall appear to hure expatiated warmly 


a Here, 
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ha 7850 will perm ny L 5 not Pe to ſpeak th 
them beyond: And that where one loves, be the ob- 
jet however worthy, (and what can eaſily be found 


more worthy of love and admiration than the voice of 
our laws ſpeaking to us in judgment) the meaſure of 
what is ſaid is apt to proceed rather from affection than 
ſtrict rule; more from what one feels than from what is 


However, if any ins in this preface ſhall be thought | 


to approach, though at a great diſtance, to the weight 


and importance of the occaſion, it will anſwer my 


wiſhes; the much that falls ſhort meaſures with 


my ability: But neither the one nor the other will 


affect the caszs themſelves, and the poiN rs of Law, 


which is not merely the principal but the only thing in 
this volume in which I venture to aſk for my teader's 


attention; of whoſe candour I defire now to be heard 


with indulgence of the motives which have induced me 


to an undertaking of ſome labour; and in which the 


perſon attempting, the attempt itſelf, and the execution, 
muſt owe much to a favourable Ns nee 


As an Doo ;/hman 1 cannot help loving and revering 5 
the laws of my country; as a member of the profeſſion 
of the /aw I am attempting to diſcharge a debt which 


Lord Bacon ſays every man incurs to his profeſſion ; 5 


and, as I cannot pay it of mine own, to pay it in that 
coin which I have endeavoured to treaſure up in the 
courſe of my attendance on the courts: As a man it 
were a ſhame if I could contemplate with coldneſs and 
indifference zhoſe laws which have made the beſt provi- 
fion for the rights of humanity ; are the general admi- 
ration of mankind, and the common ſupport and pro- 
tection of natives, ES and aliens; nay, as far as may 
conſiſt with the public ſafety, of enemies living beneath 
their ſhadow. Laws—at which the breaſts of philo- 
ſophers have burned with 1 | Which 35 Thos the 
heart 


heart of the Pe in his cottage; knowing himſelf not 
beneath their defence. Thoſe benign and - venerable 
laws which add glory, ability, and happineſs to the 
THRONE 3 make the Moble greater and more unenvied 
in his dignity; give power to all, for their own ſecurity, 
and the ſervice of the public; but for oppreſſion to 
none. Thoſe Laws which the moſt acute ſagacity has 
been employed to inveſtigate, and which the moſt- ſe- 
vere judgment has approved with admiration; which 
four hundred years ago had the encomium from an hiſ- 
torian not enthuſiaſtic in his praiſes, a foreigner, and of 
an hoſtile country, as the B8sT Laws for PRINCE and 
PEOPLE : Which reſult from a conſtitution which one of 
the wiſeſt hiſtorians of antiquity, had pronounced muſt 
be the beſt; ©. a compoſition of the three ſimple forms 
% of other governments; which conſtitution the Atbe- 
nian teacher of wiſdom had defined by anticipation © a 
« monarchy ſubſiſting in laws; which the noble ora- 
tor, philoſopher, and ſenator of Rome had recognized as 
the moſt excellent, from the mild ſeverity and equitable 
| juſtice which would flow from it; and which a politi- 
cian, eſteemed the deepeſt of antiquity, has delineated 
alter their traces, and appears only to have been miſta- 
ken in thinking it too highly finiſhed and too delicately | 
tempered to be permanent: A miſtake which the expe- 
rience of ages has reſuted, and which ages more may 
refute, Thoſe Laws and that consT1ITUTION which 
have their roots in the abyſs of unfathomable antiquity, 
their branches over the mighty empire which, under 
Providence, they formed and nreſerned—apd) which 
grew, from ſuch a ſyſtem of liberty, Juſtice, peace, 
concord, and order, double that of the Roman, in its 
utmoſt eee, their head in heaven: Thoſe laws 
and that conſtitution which neither the blind ambition, 
nor the miſtaken counſels, nor the unhappy fortune of 
kings, the pride and San nag af our ancient nobles, 
the dark ſtorm of ſuperſtition, the waves and ſea cf 
Popular fury, nor the mining of time, nor the lightnings 
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Hh war, Fir on Briten by _— enemies, 055 2 
formidable to any other ſtate, and ſtrong in our do- 


meſtic diſſenſions, have now for ages been able to deſtroy. 


Deſtroy The ſhock of ages, tyranny, ſuperſtition, po- 
pular madneſs, all in their turn contributed to mature 
their perfection, to ſtrike them forth in their meridian 
luſtre, to clear the obſcure, retrench the weak and ſuper- 


fluous, aboliſh the dangerous, ſtrengthen the beſt ; and 


ere a model of legal liberty for the inſtruction and be= 
nefit of mankind, as well as the delight and wonder and. 
bleſſing of Engliſbmen': For which not only fo many 


heroes have died in the field or bled upon the ſcaffold, but 
ſo many of the firſt abilities and integrity have toiled 


through a life of labour, of danger, and often with pub- 
lic calumny for their reward, upon the Bench, to preſerve 
them; ſo many to frame them, adjuſt their proportions, 
direct their uſes, and connect new parts from time to 


time, as occaſion demanded, to the general ſyſtem, in 


the Senate—l wrong my country in borrowing an im 
perfect name from immortal Rome —in the PARLIAMENT 
of ENGLAND; which, when it really repreſents the peo- 


ple, and juſtly executes its exalted truſt, may look down 


on all other human inſtitutions with a Ku- Fg ſuperi- | 
ority, and compaſſion for their imperfections. 


I 2 18 2 amongſt men, in the idea in which they 


appear to me moſt perfect, to be regulations of ſociety 


to which the members are bound to ſubmit, as being 


neceſſary for the liberty and happineſs of the community, 
agreeable to reaſon and the divine law, and ſupported by 


ſuch reſtraints and penalties oy as are ind ;/penſibly requi- 


ite for the end of the public ſecurity and welfare, and 
founded cither on the expreſs conſent of all who are to be 


bound by them, or virtually by thoſe whom they freely 


chooſe and depute to conſent for them. Any reader will 


judge how this will apply to our conſtitution, and what 


degree of praiſe that conſtitution merits if it does apply. 
Let 


— ts mnt Sms ors . ——— 
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Loet my yenarafion ** this 8 plead my excuſe 
in the bold Oh: L have hazarded of parting theſe 


caſes. 


I had. intended to. call $- ſimply a collection of 
Caſes, being ſenſible that none are properly ORS but 
ſuch as are publiſhed by authority, or are the judgments 
of learned and reverend Judges, committed to the pub- 
lic by themſelves, 


But as reports. of caſes is grown a familiar name in 
the titles of books, at many different periods, I have 
not avoided the name, ſince, though I pretend to 15 
authority, it is an additional ue of that fidelity to 
which I ds pretend ; and which I am bound by intereſt 
and Wy to, 9 TT 


| DER gg it is true, as the EAT 81 MaTTHEW 
Hax obſerves, are but tvipenct of lam, and not Law; 
yet, as he ſubjoins, they are the HichEsT evipexcs; 
And it would be very impertinent for me to obſerve 
what weight the judgments given within the period 
comprehended in this book ought to carry with them. 
I know that it is felt and acknowledged. 5 


But as JUDGMENTS are bes evidence of law, ARPORTS 
are but evidence of judgments; and ſtand, therefore, 
a ſtep /ower. Yet farther, I muft deſcend Ri another 
ſtep, and freely confeſs, what my reader would have 
underſtood perfectly without me, that theſe reports are 
far from the beſt evidence of theſe judgments. But 
with this I can aſſure him (and I know I muſt ſpeak to 
thoſe who are beſt able, and were maſt concerned, 
and bound to refute me, if I were ſpeaking falſely, and 
whoſe cenſure, as J ſhould in the higheſt degree merit, 
I could leaſt ſuſtain) that I have nat will  miſrepre- 
n or —— any of thoſe * They are 
b | all 


af within the memory f almoſt the who 


le . and 
of all the judges who delivered them; of whom the 
public has loſt one, having ſuffered only (and there 
greatly indeed) in the Exchequer, i in which court none 
of the notes s of the caſes 1 in This book were taken. 


Still 107 ſhall 1 pt to the ani Anden _ 
be made, that when I acknowledge the difficulty and 
the importance of ſuch a work, and the extraordinary” | 
merit of thoſe who have been. engaged! in it before me, 
I ſhould preſume to undertake it? 


1 
py 


&. al 44 


1 muſt partly BY 2s that many of theſe learned i ; 
W a men are now no more upon earth; and that 


1 am ſure, valuable as their labours were, they would 


have ſooner burned them than have ſuppreſſed the efforts 


of induſtry in the profeſſion, which they loved and ho- 
noured, which they adorned and ſo much benefited by 
publiſhing their wed if they had conſidered it as a 


prohibition to poſterity to attempt a labour in which they 


had thus excelled. The beſt ſingle work of genius and 
learning would be bought too dear if it were to deter 
all ſubſequent ages from an endeavour to do any thing 
of a like nature. One could have reſigned an Homer, 


or even (which perhaps is more) Shakeſpeare, if they 


were to be enjoyed upon the hard terms of filencing all 


inferior efforts. Becauſe there has been a Raphael, A 
Vandycl, a Corregio, a Titian, was it fit that painting 
ſhould be at a ſtand? Or ſhould ſculpture drop the chiſ- 


ſel becauſe there had been a Phidias, an Angelo, a Rou- 


billiac? "| here would not have been theſe progreſſive 


And when there has been a Roubilliac every man has a 


| konours for that art to boaſt if artiſts had reaſoned thus: 


right to be as near him as he can; or to. excel him if 


he is able: And though he ſhould be fatisfied he could 


never do this, there is yet room for fame in a much in- 
ferior degree of excellence. Should we have no muſic 


eee ee nee becauſe 


is 5 K 7 ry A © E. 


vi 


bernd Fug has been an e = a e ? or live 
without houſes or churches becauſe there has been Vi- 


' zruvius, Jones, and Wren? or have no phyſicians be- 


cauſe we have had Sy denham and Meade? or no hiſtory 


| becauſe there has bela Herodotus, Livy, De Thou, Che 
_ rendon? or have no legiſlators or judge becauſe there 
has been a Solon, an Alfred; an Hale, an Holt? or no 
| defence becauſe we were once defended by Drake, Ver- 
non, Boſcawen, Marlborough, Wolfes or no philoſophy 
becauſe we had Bacon, Boyle, and {Vewton? or ſhall 
there be no chriſtians becauſe there was once primitive 


chriſtianity? or rather the more excellent and uſeful any 


thing is ought not the labour to be the more general in 
thoſe whoſe ſtudy and opportunities are any way adapted 
to it? And if we allow encouragement to ſecond, 
third, and much lower claſſes, in works even of plea- 
ſure ani imagination, ought not a man to expect the 


ſame indulgence who is bringing ſomething to the ſtock 


of the public uſe, where, if he fall mort of 92 conſ- 


derable _— he may yet do ſervice? 


1 fuch eftrifions 3 do 4. worſe a 
exclude me; nor ſhould we have had that excellent liv- 
ing reporter, whoſe works make my apology the moſt 


difficult, if he had reſolved that becauſe ſo much had 


deen done admirably it would be wrong to attempt do- 
ing any thing e. well for the "Re. 


But I am now to "REF in anſwer to that objection 
of the living reporters. I don't know that there ever 
were fewer fince the beginning of the year- books, now 
above four centuries and an half: And I gladly acknow- 
ledge their merit as remarkable as the ſmallneſs of their 
numbers. But if one Sad reporter ſhould be added it 


would be his own loſs and misfortune; if you will his 


folly—or, if you chooſe to ſay—his crime; it can be 


no prejudice to the good: But if the caſes I have to of- . 


fer 
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* ſhall turn out not ſs bad tan 1 am fan: it will ber my 
ow fault if they are not far from uſcleſs, conſidering 
Who were the judges, what the queſtions, and what 


have been the deciſions) I. flatter myſelf it will, be a, 
pleaſure to them that: their labours 3 oncoura 


young man to labour in his ꝑrofeſſion; with unequal 
powers, but not with'little induſtry ; nor, he hopes, it 
will e with little fidelity. 


But the great ſtreſs will be, that theſe * are prin- 


 cipaltly 1 in the King's Bench, and the public have aſſur- 


ance they may expect them from: a reporter whom. 
they highly value from experience. I am glad that 
they do expect them: I ſhould be ſorry they were to 
truſt to my little ſkiff only to conduct them through the ; 
ocean of legal knowledge, vaſt for ages back, and fo. 


widely extended in modern times. But I am ſure h 


reporter 1s too well 2fabli ſped and too well agſer ving to 


is hurt by this work of mine: And I am as far from 


the madneſs of expecting as thoſe who know me will, 


be convinced I am from the malignity of wiſhing | it. 


There have been concurrent reporters for a long time 
back; fo that I hope, whatever reporters there are, and 
however excellent, there is room for me, without injury, 


to the living or the dead. And though I might have 


much more reaſon to fear than I can give cauſe of um- 


brage, I wiſh that my fellow labourers in the vineyard 
may rather all exert themſelves than that one ſhould be 


kept out. 


E * not apologize, Na Ta to any oentleman w 55 
has reported or means to report any caſes which I have 
taken; I think it would be more arrogant than bath 
if I ſhould; neither do 1 apologize with the public; 


none of whoa, are bound to be purchaſors of any book; 


nor, when they have purchaſed it, to form any othes 
opinion than their own Juoginent- {hall enable them and 


8 wo their 
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ile - dio them to THEY I cannot 5 oe 
to the public for endeavouring to ſerve them in ſomę way 
or other—it were more than infamous in any man not 
to endeavour it: And I thought 1 could not attempt 
to ſerve them in a more natural or leſs oftentatious man- 
ner than in the way of my profeſſion, and by giving 
them not my own thoughts and opinions, which I 
ſhall be ſparing to do till I think they may deſerve their 
notice, but the thoughts, opinions, "and Judgments of 
thoſe who, I am ſore, muſt deſerve and are ſecure of 
their notice, and upon matters of the higheſt import- 
ance and moſt public concern, as to ſome of theſe caſes, 
and of concern to the profeſſion, more or leſs, I hope, 
as to all; if it be true that the ſmalleſt degree of "py 
knowledge ought not | to be hegleced. | 


In n point of fact, too, I muſt alive this, that in a 
few years conſtant attendance I have hardly known a 
caſe of any importance, either in law or equity, ſettled 
upon the authority of a fingle reporter, however emi- 
nent and reſpectable; but that I have known (and there 
are many who know it better) numbers of caſes, where 
an obſcure point in one reporter, though of no ordi- 
nary merit, has been made clear by reference to another, 
where the true giſt of the queſtion has been aſcertained, 
and the true reaſons of the judgments, by lights dawn 
from the concurrence, nay, ſometimes, from the oppo- 
ſition of various reporters. And I need not fay that a 
very ſtrong part of the evidence which we rt for the 
moſt important and moſt certain of all hiſtories ariſes 
from the independent teſtimony of diſtinct reporters, 
contained in a volume too ſacred to be named with this. 


I as now defire to ſpeak ſomething of the general 
conduct and deſign of the work I have attempted. 


— 5 of importance thoſe who have attended the 
courts will not be ſurprized if, beſides the ſabſtance, 1 


8 1 have 
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the exordium, connexion, and cloſe : And they will at 


leaſt excuſe, I flatter myſelf, the attempt which I have 


' ſometimes made of retaining as much as I conveniently 


might, and was able, even of theſe which if not ſtrictly | 


neceſſary appeared graceful, and, as all juſt ornaments 


always are, ſubſervient to uſe. I have obſerved in ſome 


of the greater arguments that ſtructure and compoſition, 


perſpicuous order, and elegant dependency of which I 
am ſenſible much is loſt, by the unavoidable contraction 


of the argument, in many inflances by the omiſſion 


ſometimes of the words of the ſpeaker, and the uſe of 
others leſs apt of my own; and by other cauſes—not 
the leaſt of which will be, that you cannot hear the 


9 but muſt be content to read. 


Ti es, Lo . if 1 PE” tie ant 


ted the pleadings as they were ſpoken, I ſhould cafily 


have juſtified myſelf in more inſtances than one, to a 


great part of my readers, notwithſtanding the length. 
I think, IT ſhould have attained, what Lord Bacon ob- 
ſerves, in his preface to his law arguments, is wanting in 
the more compendious method, a delineation, and trac- 
ing out a form of argument, which the younger ſtu- 


dents might imitate with pleaſure and advantage. For 


the law is injured if it be thought ſo dry and jejune a 
ſtudy as ſome have ſuppoſed ; on the contrary 1 hope, 
it is 3 allowed to be a liberal, a noble, and a 


very extenſive ſcience, nearly connected with the other 


arts and ſciences in general; however remote ſome of 


them may appear: Since nothing that raiſes the mind, 
extends the imagination, informs the judgment or rec- 


tifies the will, nothing virtuous, nothing wiſe, nothing 
graceful can be unſuitable to the character of an Engliſh 


lawyer: Who is properly defined by Lord Holt, a mi- 


nifter of right and juſtice; who by the very maximus of 


Bis Profeſſion i is to be above mercenary and ford inte- 


: 7 ö ö { ; 
. 7 * - - * 
0 * — 2 
4 * ” — 1 " . * * le wk: Þ : x at * '6 7 #4 FI 
6 * ru + 1 . 1 
1 ** 7 1 „ F * * 
* "3 ” * . 8 Fe 4 3 W g MF. 
5 4 1 4 v4 g ” ” i 1 . 1 i FT : : ＋ Y > 1 ” 1 * 
. i : 7 p : a4 > : 
3 ; 2 nd .. *. 415 . 
” * 7 * : 7 1 
* PM F 
* ny . 
* a ns FED +) __ > : r eee — — — —— ꝝͥ — een, — — 


reſts; and who is admitted to the fulleſt and moſt dif 
tinct view of our laws, the accumulated wiſdom of a- 
bove a thouſand years; and of the wonderful and divine 
fabric (I think, i cannot ſay too much, when 1 call it 
divine) of this our conſtitution. Nor, particularly, dan 
a a chaſte and manly eloquence miſpecome him; which - 
muff be aft; for none teach ſo forcibly, ſo fully, :fo 
immediately, as thoſe who can moſt agresably perſuade ; 
if they will apply thoſe powers of perſuaſion to their 
proper end. I hope theſe obſervations will not be im 
puted as vanity to the maker of them, who ſpeaks of 
the profeſſion with more love and ſincerity as I readily 
again confeſs, than either abilities or need; —or perhaps 
policy with regard to his perſonal reputation, which 
might rather have been ſerved by not ſo free an avowal 
that he ſees that excellence which he can only ſee. But 
if little appears here -of the grace of theſe arguments, 
the fullneſs of them in ſome inſtances may contribute to 
their uſe ; and where I have taken too much it will be 
no hurt to my readers judgment to reject the ſuperfluous ; 
if J had taken too little by truſting to my own I ſhould 
have paid myſelf a compliment with little coſts ; but 
perhaps not much to. his ſatisfaction. 
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Senſible, how much more the dialogue ſtrikes one 


than bare narrative, I have generally preferred it to ſay- 


ing this or that advocate ſaid thus or thus. And fre- 
quently, when I have begun obliquely in the form of 
narrative, I have broken off where the paſſage ſtruck me 
and continued the argument in the perſon of the ſpeak - 
er, hoping that my readers will be affected as I have 
been, and be moſt pleaſed when they have occaſion to 
think leaſt of the reporter and moſt of the ſpeaker; in 
argument, but particularly in the judgment. 5 


There will be found inaccuracies in my language, I 
doubt not; of ſome I am conſcious ; others may have 


eſcaped. 


% 
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is inaccurate, and therefore the j. 
it: But examine whether it be jultice, law, and rea- 


"ed me. 1 would with any who 8 1880 read theſe | 
pages to had, as few defects of this kind as may be; but 
where they do find them, I hope they will not reject | 
the ſubſtance becauſe they diſlike the form; or fay this 


e could never ſay 


ſon; examine whether in fact (which they may eafi ly | 
know in ſuch recent caſes) the principle was laid down; 
and then they have my full leave to place the inaccuracy 


to my account, if they will place the good ſenſe, law and 


EY to me account a thoſe to whom | it belongs. 


4 


With reſpe to bares the reader may obſerve 
ſome words originally Latin derived through the me- 


dium of the French, ſpelt with the characteriſtic 2; 


and ſometimes the ſame words without—T have omitted 
the d fometimes in priviledge An alledge and ſuch 

words; and ſometimes inſerted it. T hope neither party 
will be angry, as J have done my beſt to pleaſe both in 


a matter which I think perfectly innocent, and in which, | 


much 7 be ſaid on + both ſides. 


But now to return to the 1 own J have 


thought Lord Holt's modeſty made him almoſt unjuſt, 
whe he ſuppoſed that thoſe ſcambling reports which 


he mentions, would make poſterity think ill of his un- 
derſtanding and that of his brethren on the bench. For 


my own part, I do not think 1 fhall utter any abſurdi- 


ties in reporting the judgments of the caſes ; becauſe I 
think, I ſhall ſay nothing in ſubſtance but what was 


ſaid by the 1 but if 1 ſhould, 1 know where the 


blame will lie: And it is eafier and readier for me to 
expect polterity will think I was a blockhead, than it 
will to _ the moſt remote ages of poſterity forget 


| who were the judges who preſided during the period 
included in theſe notes ; and while they ſhall remember 
Sha, I have no fear that any miſtakes Io mine ſhall do 


their 


their memory a wrong ; ; and yer, 1 | have done a good 
deal to ee wy" FORE 


11 


The arguments, except e the caſe was new or 
very important, will be found generally not long: 
Though I did not chooſe to omit them even in ſmaller 


caſes; becauſe they lead the mind to conſider and un- 
| derſtand the point of decifion, 


The jupoMENTs are taken 8 at large; and 
_ often almoſt, verbatim. And thoygh. I have uſed ſhort- 
hand for almoſt all: the notes, Then e I ſhall not be 


thought prolix in the manner in which 1 have taken 
Tem. : 


I own 7 authority of the venerable PLOwDEN, and 
of the author of the zzeorTs, which by way of emi- 
nence are ſo called, weighed with me greatly: And I 
wiſh they had an effect on the execution proportionable 
to that Ha they had upon the de/ign; and had ena- 
bled me to reach the mark as they excited me to aim at 
it, and ſhewed me where it ſtood, having indeed for 
their part erected it on ſo admirable a foundation, on 
ſo fair an eminence, and fo much to the ornament and 


benefit of. the ene, 


In 3 you will * the JUDGMENTS af 10 form, 
the reaſons and principles entire, their force, dependence, 
and connexion preſerved ; 3 and even in col/ateral points 
a vaſt magazine of learning, beſides that which enriches 
them in direct application to the principal matter. For 
they thought of law and decided it not as a matter of 
memory, but as a ſcience ; and therefore did not conſider 
bare unconnected fact, generally, and diveſted of their 
particular circumſtances, but were accurate and curious 
in obſerving the diſtinctions, qualifications, and excep- 
tions in the application of general rules to PET 

ales, 
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5 caſes ; ; es looked not on 15 ſhell and ton" but on 
the ſoul of the law : Yet they were fond of general rules 
as the parents of certainty ; but they kept them within 

their limits ſo as not to work an abſurdity or W. 
and ſometimes raiſed particular rules into general, ſo far 
as the reaſons were general. The law is ſtill conſidered ” 

ga a ſcience and decided on fimilar principles, and, as I 
have heard a learned and eminent practicer affirm, Wer 
the greater part of Coxx is yet law; ſo much indeed 
as almoſt the whole. And yet thoſe who go not back to 
the ſource, are apt to ſuppoſe that our modern law is a 
thing of yeſterday, whereas the ſtatutes have made the 
principal alterations, and that rather in particulars than 
generals. But common-law ſtill prevails in a very con- 
ſiderable extent, and, as was truly ſaid in the time of 
Edw. 4th, is as old as the world; being no other than 
common ſenſe and juſtice brought down indeed, and 
applied, to particular circumſtances of our policy and 
conſtitution, which have given riſe to rules long fince 
_ +ſettled. And you hardly ever hear at this day a diſpute 
about principles of common law, almoſt infinite as they 
are, but about the application of them to the caſe in 


yn. 


And at this time law is conſidered in a more com- 
plicated and extenſive view than perhaps ever before, 
from the encreaſe of ſtatutes, the growth of arts and 
commerce, the various diſpoſitions of property, and the 
fraud and violence reſulting from ſo many jarring inte- 
"reſts and paſſions, as are the growth of a wealthy and 
civilized ſociety, in which both virtues and vices have 
a larger ſcope, and vices particularly a more v/ib/e and 
formidable operation, In ſuch a ſtate therefore, when 
the law of commerce, -of general policy, and of nations, 
is become ſo large a part of the law of England, when 
precedents and caſes are fo multiplied, and furniſh ſuch 
a labyrinth of argument, it is not merely of curioſity but 


of 
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TI l act LIE 1 


of 1neteſſty to ſee Why, by what rules of law, by what 
application of precedents, with what limitations and 

under what circumſtances, a particular caſe was decid- 
ed-; and not ſimply the heads of the caſe, and on what 


ſide judgment Was given. And 1 obſerve this Tulln es 


with regard to the circumſtances of the caſe and rea- 
ſons of the judgment has been adopted by one of the 


| lateſt of our reporters, and one of the beſt of this or any 
time. : 155 e 


. 


And to endeavour after theſe examples is doubtleſs 


right, and I hope not uſeleſs though one fall far ſhort. 


I do not mean, in ſpeaking of reaſons and principles, 


that caſes reſt, or ought to reſt, upon the refinements of 


arbitrary vague and private reaſon; but I mean that 


there are many caſes (moſt indeed upon wills) that fall 


under no expreſs precedents, or particular proviſion, but 
which principles and analogy 2/7 govern: And that 


when precedents do apply, it is not uſeleſs to obſerve to 


what extent and in what manner; leſt we ſhould miſ- 


take the true principles of the deciſion, and under the 


ſhadow of imaginary precedents wander into error and 
deluſion. e 1 8 


The caſes in this collection, with that of a ſecond 


volume preparing for the preſs, which are ſomewhat 


particular, are theſe: The caſe of General Warrants; the 
{Vegro cauſe, and the caſe of Lee and Ganſel; the one 


pointing the extent of perſonal liberty in this country, 
the other of legal coercion — The Minorca cauſe, in 


which the extenſive privileges of the Britiſb conſtitution 
to protect any ſingle individual from arbitrary puniſh- 
ment, by any power in any part of the empire, were 
ſtrongly manifeſted ; the Grenada cauſe, which aſſerted 
the liberty of an whole iſland in a very material point; 
the caſe of Bolt and Purvis concerning the priviledges 
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duced me to the publiſhing of theſe caſes ; of the aſſu- 


able bankruptcy caſes of Sporwood and Grey, and of 


Fiſher and Fordyce; with a late very particular one de- 
termined in Eaſter term laſt 1976; the caſe of Jeuſon 


and Read on the cuſtom of London; the caſe of Mar- 
tin and Hynde laſt Eaſter term, on the engagement of 


the rector to the biſhop, for providing a competent ſub- 

iſtence for his curate; the caſe of non- reſidence the 
ame term; the determination of the court of King's 
Bench how far, and upon what terms a diſcovery ſhall 
2ntitle the party diſcovering, to bail or to diſcharge, in 
he caſe of Mrs. Rudd; the caſe of Morgan and Jones; 


he caſe of revocation on Mr. Lacy's will; Eyre and 


-2opham on ſpecific performance; Hatton and Hooley on 


double legacies ; the caſe of election on general Pulte- 


neys will; Y allejio and FYheeler on barratry; the caſes 
of croſs remainders, or Burville and Burville, and 
Irizht and Holford. And others. „5 
I flatter myſelf the example of Si JauRS Burrow, 
and the fincerity of my intention will be my ſhield, 
from the diſpleaſure of thoſe high and honourable courts 
whoſe deciſions I have taken; and fo far as I ſhall a 


pear to have done it honeſtly, I hope for ſome degree of 
their approbation.: If in any reſpec I have done other- 


wiſe, the cafes are too recent for me to paſs unobſerved 
or uncondemned though were I not confident that I 
ſtand clear of this, my own heart would be my hea- 
. GEE. 3 


I have ſaid thus much cf the reaſons which have in- 


rance 
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rance I have that I ſhall not be judged un 

and that when examined, my worſt cenſure will be that 
my intention was better than my power. I ſtand rather 
early in life for ſuch an attempt, and but juſt beyond 
the threſhold of my poſſeſſion; I have juſt mentioned 
ſome of the. moſt material cauſes, and the manner in 
which I mean to report them. 1 ſubmit the whole 
reſpectfully, not with confidence, but with a contented 
hope, to the judgment of the profeſſion, in a caſe 
where I have nothing to hope, but according to the 


truth and fidelity with which I ſhall appear to have 


acted; and the degree of uſe in which they may ſerve 


the profeſſion muſt meaſure, in a great proportion, 
what advantage or reputation the author may expect. 
Of ſome degree of reputation, he owns he is ambitious : 


He thinks it not an illiberal nor a diſengenuous profeſ- 


ſion, that he wiſhes ſome encreaſe of honeſt eſtimation, 
in due ſeaſon, and with proper aſſiduity, in that line of 
life, in which duty and his inclination have prompted 


him to labour. But even more than he can wiſh for an 
honeſt ſucceſs and credit, in the path and duties of 
his profeſſion does he pray that Providence may avert 
from him and that profeſſion, the obtaining or deſiring 
of that ſucceſs diſhoneſtly. This at leaſt he is ſure, 
that there are other paths to ſucceſs (whether he ſuc- 
ceeds in them or not) than fraud and indirection; ſince, 


notwithſtanding the common ſlander on the three pro- 


feſſions, they have all (and not leaſt the law) been diſ- 


ſtinguiſhed in all times by men who have advanced 


conſtantly in their integrity, have preſerved it in the 
higheſt honours, and preferred it to thoſe honours, to 
their fortunes, lives, and every earthly endearment when 
they came in competition. And thanks to the vigilance 
of the judges, the ſanctity of our laws, and the whole- 
lome ſeverity of juſtice, there is little encouragement 
to any who would underprop a villainous deſign by 
baſe, unworthy, and ſcandalous artifices: And while 
all fair diligence is honoured in every cauſe, they will 
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et reaſon ne imagine chat diſhoneſt | 
or iniquitous inventions will be proſperous or endured 
in 15 | | | 


, | have ſeen many inſtances. in the few years obſerva. 
tion I could make to perſuade me, that the conduct 
which beſt becomes a liberal and an honeſt man, is ge- 
nerally moſt ſerviceable both to the client and thoſe con- 
cerned for him : And whatever in theſe notes may tend 
to communicate any uſeful precedents, to the furtherance 
of juſtice, the diſcouragement of iniquity, the honour 
of the laws, and conſequently of the profeſſion and 
public, I ſhall be happy to have imparted. The rea- 
der will judge; it is my buſineſs only to report, and to 
wiſh that ſo much and no more may receive his appro- 

bation as ſhall * in any reſpedt, deſerve it. 


Lincs Im,  GCGAPEL LOFFPT- 
J Aug. 1770. 8 1 > 
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from thoſe Ac. p. 456. inſtead of the words „ a friend” . Mr. S. 406. 1. 16. after will“ 7, the 
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Then the Caſe of John Wilkes, Eſq; againſt Mood; and then the other Caſe 
from Somerſet againſt Stewart, to Page 814. 


Then follows the Latin Preface, and after it the Collection of Maxims. 
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Note, This caſe was not s by myſelf, but communicated by the 


N of a gentleman to whom I am much obliged, and _ 
permiſſion I have to publiſh it. 


John Wilkes Eſq; again? Wood. 
Tas Gas8 of | GENERAL WARRANTS. 


TJ the court of Common Pleas, at Weſtminſter. Sittings af- Middleſex to 


ter Michaelmas term, W en Lord Chief Juſtice Pratt, — 


John Wilkes, Eſq; plaintiff; Robert Mood, Eſq; defen- 763. 
dant. 


In an aQion of treſpaſs, for entering the plaintiff? 's houſe, break- 
ing his locks, and ſeizing his papers, Sc. : 


The plaintiff's counſel \ were 


* 


Serjeant Ghn, Mr. Recorder ors, Mr. Stow, Mr. Wallace, Mr. 
Dunning, Mr. Gardiner. 


The defendant's counſel Were 


Solicitor-General Norton, Serjeant Nares, Serjeant Davy, Ser- 
Jeant rates. Attorney for the Plaigtif Mr. Fe of Cecil. feet. 


For the defendant— 


Philip Cartaret . Webb, By Salto, to the be Treafury,, and Mr. 
cone, Barnes. 


S | The 


Michaelmas Term, 3 Geo. 3. C. B. 


"+ 


That the conſtitution of our country had been ſo fatally wounded, 


The ſpecial jury— 


 Plukenet Woodrofſe, Eſq; of Chiſwick ; William Baker, Eſq; of 
Ileworth ; William Clarke, Eſq; of Edmonton ; James Gould, Eſq; 
of Edmonton; Stephen Pitt, Eiq; of Kenſington; Nathamel Turner, 
Eſq; of Hampſtead; Jonathan Richardſon, Eſq; of Queen-Square 
Jobn MWeſton, Eſq; of Hatton-Garden; Harry Blunt, Eſq; of Hat- 


 ton-Garden ; Henry Boſtock, Eſq; of Hatton-Garden ; Jahn Boldero, 


Eſq; of Hatton-Garden ; Jobn Egerton, Eſq; of St. Jobn's-fireet. 


Mr. Gardener opened the caſe, with declaring the foundation, 
that on the 3oth of April laſt, Mr. Wood, with ſeveral of the king's 
meſſengers, and a conſtable, entered Mr Wilkes's houſe; that Mr, 
Mood was aiding and aſſiſting to the meſſengers, and gave direc- 
tions concerning breaking open Mr. Willes's locks, and ſeizing his 
papers, &c. for which Mr. Wilkes laid his damages at five thouſand 
pounds. 555 


| Serjeant Glynn, then enlarged fully, on the particular circum- 


ſtances of the caſe, but remarked that the caſe extended far beyond 


Mr. Wilkes perſonally, that it touched the liberty of every ſubject 


of this country, and, if found to be legal, would ſhake that moſt 


precious inheritance of Engliſhmen. In vain has our houſe been de- 


 clared, by the law, our alylum and detence, if it is capable of be- 


ing entered, upon any frivolous or no pretence at all, by a ſecretary 
of ftate, Mr. Wilkes, unconvided ot any offence, has undergone 
the puniſhment. That of all offences that of a ſeizure of papers 
was the leaſt capable of reparation ; that, for other offences, an ac- 
knowledgement might make amends ; but that for the promulga- 


tion of our moſt private concerns, affairs of the moſt ſecret perſonal 
nature, no reparation whatſoever could be made, That the law ne- 


ver admits of a general ſearch-warrant. That in France, or Spain, 
even in the inquiſition itſelf, they never delegate an infinite power 


to ſearch, and that no magiſtrate is capable of delegating any ſuch 


power. That ſome papers, quite innocent in themſelves, might, by 
the ſlighteſt alteration, be converted to criminal action. Mr. Wilkes, 


as a member of parliament, demanded the more caution to be. uſed, 


with regard to the ſeizure of his papers, as it might have been na- 
turally ſuppoſed, that one of the /zg:/latzve body might have papers 
of a national concern, not proper to be expoſed to every eye, When 
we conſider the perſons concerned in this affair, it ceaſes to be an 
outrage to Mr. Wilkes perſonally, it is an outrage to the conſtitution 
itſelf. That Mr. Wood had talked highly of the power of a ſecretary 
of ſtate; but he hoped by the verdict he would be brought to think 
more meanly of it. That if the warrants were once found to be 
legal, it would fling our liberties into a very unequal ballance. 
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Michaelmas Term, 3 Geo. 3. C. B. 


tha : cle alood for the redreſs of a jury of Engliſhmen. That 


their reſentment againſt ſuch proceedings was to be expreſſed by 
large and exemplary damages ; that trifling damages would. put no 
ſtop at all to ſuch proceedings: Which would plainly appear, when 
they would conſider the perſons concerned in the preſent proſecu- 


tion, perſons, who by their duty and office ſhould have been the 
protectors of the conſtitution, inſtead of the violaters of Its > 


Mr. Eyre, the Recorder of London, then ſtood up: He apologized 


W to the bench for appearing in the preſent cauſe, conſidering the 


le liberty of every individual. 
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office he bore, but that he thought it was a cauſe which affected 


| The Lord Chief Juſtice defired he would make no apology. He 


then obſerved, that the preſent cauſe chiefly turned upon the gene- 
| ral queſtion, whether a ſecretary of ſtate has a power to force per- 
| ſons houſes, break open their locks, ſeize their papers, &c. upon a 


bare ſuſpicion of a libel by a general warrant, without name of the 
perſon charged A ſtrange queſtion, to be agitated in theſe days, 
when the conſtitution is ſo well fixed, when we have a prince upon 

the throne, whoſe virtues are ſo great and amiable, and whoſe re- 
gard for the ſubjeR is ſuch, that he moſt frown at every incroach- 

ment upon their liberty. Nothing can be more unjuſt in itſelf, than 
that the proof of a man's guilt ſhall be extracted from his own bo- 


| ſom. No legal authority, in the preſent caſe, to juſtify the action. 


No precedents, no legal determinations, not an 4 of parliament 


| itſelf, is ſufficient to warrant any proceeding contrary t9 the ſpirit 


of the conſtitution. 


Secretary Williamſon, in Charles the ſecond's time, for backing 
an illegal warrant, was ſent to the Tower by the Houſe of Commons. 
The jury, he obſerved, had no ſuch power to commit ; he knew it 
well; but, for his part, he wiſhed they had, as he was perſuaded 
they would exerciſe it, in the preſent caſe, as it ought to be. 


On the famous certificate in Queen Elizabeth's time, how far a 


man might be detained by a warrant of a privy counſellor, the an- 


ſwer of the judges, even in thoſe days, confined it to high treaſon only, 


| and the power to arreſt to be derived from the perſonal command of 


the king, or a privy counſellour. He then congratulated the jury, 


W that they had now in their power the preſent cauſe, which had 


| of inſtructing thoſe great officers in their duty, and that they 


been by ſo much art and chicanery ſo. long poſt poned. Seventy 
years had now elapſed, ſince the revolution, without any occaſion 
to enquire into this power of the ſecretary of ſtate, and he made no 
doubr but the jury would effectually prevent the queſtion from 
being ever revived again, He therefore recommends it to them 
to embrace this opportunity (leaſt another ſhould not offer, in haſte) 
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all the doors. That he came back again in about an hour. That in 
the mean time ſeveral of Mr, }:lkes's friends came, vis. Humpbry 
Cotes, Gardiner, Phillips, Hopkins, &c. and were denied ud mittance 


N odd returned, and appeared to be very angry that the gentlemen had 


down ſtairs, and fetched a ſmith to open the locks. That Mann, ? 


— — 


(ity jury d] Would now erett a great ſea mark, by which our ſtate 
pllots m ght avoid, for the future, thoſe rocks Updi which _ 
now lay ſhipwecked, 


VV. B. The Recorder hone extroraly 


The firſt witneſs on the proſecution was Matthew 1 
* that he is butler to Mr. Wrlkes. That on the thirtieth of April laſt, 
about nine o'clock in the morning, Watſon, Blackmore, Mam, and 
Man, king's meſſengers, and Chi/hothn, a conſtable, came to Mr; 
Withes's houfe. That Watfon followed Mr. Wilkes into the houſe, 
and Mony came next; Blackmore and Man followed after. That 
this witneſs never heard them, or either of them, declare their bu- 
ſineſs, or the pur pofe of their coming. That as foo as Mr. Wilkes 
was Carried away, which was about noon, Mr. Wood and Mr. Stan- 
hope came : That Mr. Wood aſked Mr. Watſon, © Have you locked 
e up all the rooms where Mr. W/::kes's papers are?” He anſwered 
„Ves; I have got the key of the ftuly.” That Mr. Mood and Mr. 
Stankope then went into the parlour; the meſſengers continued wait- 
ing i in the paſſage. That ſoon after Mr. Mebb knocked at che door; 
upon it's being opened this witneſs attempted to ſtop him, but he 


Tuthed in. That Mr. Wood ſtaid'that'time/abont half an hour; tha 


when he went away he gave orders to the meſſengers, 'that no one 
ſhould come in or go out till he returned, but bade them lock 1 


by the conſtable: That Watſon, the meſſenger, upon being ealled 
upon by theſe gentlemen to produce his orders for refuſing them ad- 
mittance, ſaid be had only a verbal order from Mr. Wood. That 


the meſſengers, however, did at laſt permit the gentlemen to-come | 
in. 


That ſoon after Lord Temple came; that in a ſhort- time after Mr. 


been admitted, Who let theſe men in?” That the meſſengers 
anſwered, © They would come in.” Mr. Food then aſked, © Who 
* would come in Py Mr. Gardiner anſwered, '* Twas I, Sir.“ 


That ſoon after that Mr. Willess friends went away; that M. 
Mood then called for a candle, which was brought him, and he and 
Mr. Stanbope then went up ſtairs, with Mony and Blachmore, the 
meſſengers, who appeared to take their orders from Mr. Wood and 
Mr. Stanbope. That they rummaged all the papers together the) 
could find, in and about the room; that they (the meſſengers) fetched 
a ſack, and filled it with the papers. That Blackmore then went 


meſſenger, then came, and would whiſper Mr. Mood, who * 
ſ 
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— 


peak out; he then ſaid he brought orders from Lord Hullifax to 
ſeize all manuſcripts. That the ſmith then came, and, by the direction 


of Blackmore, the meſſenger, opened four locks of the lower draw- 
ers of a bureau; that they took out all the papers in thoſe drawers, 


and a pocket-book of Mr. Willes s, and put them all into the ſack 
together, and then ſealed up the ſack. That this witneſs was pre- 
ſent during all this time; that the meſſengers were obedient, and 


paid an entire regard to the directions of Mr. Wood and Mr. Stan- 


hope, That when Mt. Wood went away it was near two o'clock in 
the afternoon ; that Mr. Wood, upon the whole, might be near two 
hours and an half in Mr. Wilkes's houſe. That no kind of inven- 
tory was made of the papers which were put into the fack. That 
Mr. Stanhope appeared all along to be favourable, and frequently 
bade the meſſengers be cautious and careful. 


| Upon his being crofs-examined, his ſaid, 


That Mr. Wilkes was carried away about noon, 


4 


That Mr. Wilkes went out in the morni 
home about nine o'clock, 


ng about fix, and returned 


That Mr. Hopkins had been there that morning before. 
That Mr. Wood did abſolutely and pofitively (this witneſs avers 


it) order, upon his going out, that all the doors ſhould be locked 
up, particularly the ſtreet door: That Mr. Wood told the meſſengers 
they knew their orders, and bade them execute them. That he re- 


members Mr, Stanhope bid them be careful in rummaging, but don't 


recolle& Mr. Wood faid ſo. That Chiſholm, the conſtable, held the 


lack, whilſt the meſſengers filled it with papers. 
That Mr. Wood was not there when the-locks were opened: He 


be opened. 


That Mr. Stanhope faid, to be fore, the Tocks muſt be opened. 


That Mr. Wood, he now fays, was at one time above an hour in Mr. 
Wilkes's ſtudy. 


That Mr. Stanhope was there with Mr. Mood at the time the pa- 


pers were carried away. 


That Mr. Webh was gone away ſome time before. 


Richard Schofield ſays, that he is a livery ſervant to Mr. Wilkes : 
Thar he let Mr. Wood in at the door on the zoth of April, about 


eleven o'clock in the morning, as he thinks, to the beſt of his re- 
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now fays, that Mr. J/ord had before declared that the locks muſt 
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11 


8 that Mr. Nood Raid the Grit time about a quarter of an 


hour. He confirms in general the laſt witneſs. 


That Wood went aways and returned in about : an a hour 


That the weleher, upon being aſked by Mr. anne; as his 


orders, faid he had only verbal ones, from Mr. Wood. wine 8 O42 


That he can give no account of what paſſed up ſoars, as he re- 


mained all that time in the paſſage below. SR 


He confirms the laſt winnen on that circumſtance of the meſſen- 


ger, Mann's, coming from Lord Hallifax, with freſh orders, 


That a poſt-letter came, in the mean time, directed to Mr. 


Wilkes, which the meſſenger, Watſon, received, and would not de- 
liver till Mr. Food returned, who immediately delivered i it, unopened, 


into this witneſs's hands. 


That Mr. Wood, when he went away, ded the doom to be 4 


noun faſt locked, particularly the ſtreet door, 


That Blackmore came 3 ſtairs, ns had hs nem wha 


Mr. Wilkes's ſmith lived, and he anſwered him he believed in e 
. 


Upon his being croſo- examined. he ſaid, 


That Mr. Wed came . a quarter of « an hour after Mr. 2 


was carried away to Lord Hallifax. 


That Mr. Wood, Mr. Stanhope, the four meſſengers, with the 


conſtable, together with another gentleman, whom he did not know, 
were the penny who came into the houſe. 


Humphry Cotes lays, that he was at Mr. Villers the 3oth of April | 
laſt, in the Moran, - about eleven o'clock, being ſent for by . 


Wilkes, 


That Mr. Ward came in between twelve and one: That be (this | 


witneſs) had been down to the court of Common Pleas, to apply 
for a habeas corpus, and, upon his return to Mr. Wilkes's houſe, was 
told that Mr. //:/es was not at home, and that he, Cotes, muſt not 
come in; this was between twelve and one o'clock. He demanded 
the reaſon why he muſt not come in, and by whoſe authority the 


door was locked. The man at the door anſwered, vp 4 the ſecrete | 


of ſtate's. 


The 
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The abet, geen diſputed this evidence, as ; Mr. Cotes did jt 


| declare the man's e 


But Cotes dick ſaid, "ha the Jone-kooper pe Waths the meſ- 
ſenger, to him; whoifaid: he __ the ONES) s verbal order only, 
but not a written one. 738 


That this witneſs did then inſiſt * dent. admitted, ths did 


W accordingly enter the houſe, - 


That Mr. Wed preſently after came in, and ſaid, with anger, 


ee What do theſe men do here?“ 


That this witneſs then ſaid, © What buſineſs have you here, Sir?” 
Mr. Wood anſwered, that he was the ROT of ſtate's ſecretary, 


That this witneſs then ſaid, he had nothing to do with the ſecre- 


| tary of ſtate, nor his ſecretary neither; that his name was Oy 


WM Cotes, ard was to be ſpoken \ with at any time, 


— . : = ; 1 2 1 
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That he (this witneſs) ſtaid at Mr. Wilkes 8 houſe till vaſt two 


| oclock. 


That he was Sided by Mr. Wood to be 8 when Mr. Wilkes" 8 
papers were ſealed up, which he refuſed to do. 


The ſolicitor-general did not croſ-examine him. 


Richard Hophins, Eſq; ſays, that be went.to Mr. Wilkes on the 
zoth of April laſt, at half an hour paſt nine o'clock in the morn- 


s. and ſtaid two hours; found then no kind of obſtruction. 


That Mr. Wood was not £55 at EE time, as this witneſs verily 


; believes ; but that, when he returned, Mr, 2 had been there. 


Confirms the laſt 1 s account, of the 3 to his en- 


J tring the houſe, at this bis laſt coming. That he was deſired to be 


ow: at the lng up Mr. Wilkes s Papers, which he declined 
oing. 


Artbur 3 ſays, that be was in Weftminſter-ball on the 
zoth of April laſt, and, hearing of Mr. Wiltes's arreſt, he went di- 
realy to his houſe, and. with ſome difficulty, gained admittance. 
That when he gained admittance, and came into the parlour, Mr. 
Wood was there, altercating with the laſt witneſs, Mr. Ai. 


That 
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Tbat Mr. Gardiner and Mr. Cotes were : then FREY 


4 


That Lord 7 . was likewiſe hind. 


= — - 
— 2 3 


| That he {this witneſs) obferving much confafion, demanded of 
Mr. Mood to ſhe w his authority, and that much wrangling then en- 
ſued, That Mr. Mood and Mr. Webb were both there at this time. 
That Mr. Mood intreated the company to believe, that the ſecretaries 
had acted entirely purſuant to the advice and direction of the attor- 
ney and ſolicitor generals; to which this witneſs anfwered, that he 
| ha much eee it. 
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That this ien coming into the patlour again through the 
- paſſage, ſaw Mr. Webb ſtanding at the foot of the ſtairs, with ſome 
as keys in his hand, which this witneſs did preſume, and verily did 


delieve, to be fome of Mr. Wilkes's keys to his private efcratoites and 
"> CK drawers, 

1 | 
Wi Lou Mr. IVood did deſire bim (his witneſs) to be 2 at the 
. | os rating up Mr. W:lzes's papers, which he utterly tefuſed to do. 
. 5 
. LT | | The counſel for the profecution declined examining Mr. Gardiner f 
iy 10 and Mr. Phillips, (who had both been preſent) on account of their 
Bt * employed in the cauſe; and therefore reſt here. 
14 The ſolicitor-general then ſtood up to make the gebente. which : 
4 he divided into two parts; and firſt, he maintained the lea. of Not 
"i guilty; but if the jury ſhovld be of opinion that would not ſtand ; 
11148 good, and that the evidence he ſhould bring would not be capable 
id 19 i of ſetting afide the evidence already produced in court on the other 
1 fide; he then, ſecondly, relied on the fpectal juftification. He was Ml 
i. at a loſs, he ſaid, to underſtand what Mr Wilkes meant by bringing 
N an action againſt Mr. Mocd, as he was neither the iſſuer of the war- 
„ rant, nor the executioner of it. If the conſtitution had been in, 
1 e ſuch an egregious manner attacked, why not bring the ſecretaries of 
* ſtate, themſelves, into court? Why ſhould Mr. Wilkes commence i 
. ſeparate actions againſt each perſon? Is Mr. Wilkes, at any event, 
. : entitled to tenfold damages? This was the firſt time he ever knew 
bet _ a private action repreſented as the cauſe of all the good people of. 
1 | England. It the conſtitution has, in any inſtance, been violated, the 
1 3 crown muſt be the proſecutor, as it is in all criminal caſes. The 
=” conſtitution does not conſiſt in any one particular part of the law; 
„ the whole law 1s the conſtitution of the country, and a breach in 
Vie 5 one part of the law is as much a violation of the conſtitution as of 
4 another. Though ſo much has been ſaid on the other ſide, with 
„ regard to the injury that might reſult from the promulgation of ſe- 
„ | erets, no Proof had been brought of any thing being promulgated 
„ 
1 


— 


n 
— * 


— 


that was not proper to be ſo. | The arguments which had been uſed 
againſt ſeizing of papers, to procure proof, were fel de ſe, unleſs 


the major was denied to include the minor. He then went upon 
| the argument touching the warrant, and obſerved that theſe warrants 


had been iſſued as far back as the courts of juſtice could lead them. 


That the late act of parliament of George the Second for taking up 
| vagrants was a general ſearch-warrant, and he never knew it was ever 
eſteemed an infringement of our conſtitution. That theſe warrants 
had exiſted before, at, and ſince the revolution, and had been till this 
caſe unimpeached; that if ſo contradiQory to the conſtitution of th 


is 
| country, they could never have remained to this time. 5 


He then made a general obſervation to the jury, that it was their 


duty to hear the cauſe coolly and diſpaſſionately, without any bias 
to one ſide or the other. He then went on to make remarks on the 
evidence which had been given by the plaintiff; remarked that the 


queſtion of liberty had nothing to do with the preſent cauſe, which 


only reſpected the ſeizure of papers. That the meſſengers went 
bonglingly about their buſineſs; Mr. Wood was only ſent to ſee they 
did their dux. e I 


He then went on to make remarks on the North Briton, No. 4 


That it was a libel og the three branches of the legiſlative body, 
king, lords, and commons; that it was a libel of ſuch a nature, that 


W . when it was before the two houſes of parliament not one ſingle per- 


ſon, in either houſe, ever uttered one ſingle word in defence of it. 
That the whole of the Vorth Britons were of ſuch a nature, that it 

|. aſtoniſhed moſt conſiderate perſons how they ſhould have paſſed ſo 
long unnoticed; that it had attacked private perſons, perſons in pub- 
lic ſtations, with their names writteh at full length ; which had al- 
ready produced bloodſhed, in an inſtance which they all well knew: 
And what farther fatal conſequences might reſult from thoſe publi- 
cations, who would be anſwerable! If Mr. Willes ſhould be proved 
to be the author of theſe papers, and of that hbel of libels, No. 45. 


W (an equal to which he defied this or any other age to produce) 


if he ſhould be proved to be the author of that paper, which he Was 
confident he ſhould be able to prove, to the full ſatisfaction of the 


court and jury; in that caſe, ſo far from thinking him worthy of 


exemplary damages, he was certain they would view him in his true 
and native colours, as a moſt vile and wicked incendiary, and a 
ſower of diſſention amongſt his majeſty's ſubjects. He then ob- 
ſerved, that the freedom of this country conſiſts, that there is no man 


» 


ſo b:gh, that he is out of the reach of the law, nor any man jo low, | 


chat he is beneath the protection of it. 


That the warrant was legal in itſelf: That the authority of a ſe- 
eretary of ſtate was ſufficiently eſtabliſhed. That damages ſhould 
1 5 always 
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FE be reckoned deen to the injury receined: A jury that 


ever acted on any other e ih certainly forſwore eee 1 


* i 
Lord Halifax then came into court, and being worn, ſaid, that | 


he did receive information concerning Ne 0. 45. 


| "That be did iſſue warrants in ln of ſuch information, 
That he did defire Mr. Meſton, his ſecretary, to go to Mr. Wilkes's, 
and ſee that the meſſengers did their duty; that Mr. Weſton declined 
it, beſeeching his Lordſhip to excuſe. him, on account of his weak 


nerves, and ill ſtate of health; that be then did deſite Mr. Voad to 


go, who accordingly went. That he had reaſon to believe that Mr. 
Wilkes was the author of No. 45. „ 


That he had beten previous to > the adoretendiog Mr. Wilkes 
and his Lordſhip believes, to the beſt of his remembrance, it was 
on the very day the warrant was pe in execution. | 


That this information tended. to prove Mr. Wilkes the author of 


No. 45; but he cannot pretend to charge his eee with the en- 


tire contents of the information. | 


That orders were given by his Lordſhip to the eee bot 


he declares that he cannot, at this time, pretend to recollect either 


their names or their perſons. That theſe orders were given by his 


LP previous to the apprehenſion of Mr. Wikkes. 


Upon the Lord Chief Juſtice expreſſing a defire to be 11 
by his Lordſhip concerning the nature of the information ſaid to be 
received at his office, and about which his Lordſhip appeared rather 


ſhy, and cautious of entering upon, the ſolicitor- general then pro- 


duced an affidavit of Walter Balf, a printer in the Old Bailey, which 
Was read, in order to prove Mr. Wilkes the author of No. 45. 


[I cannot recollect the whole of this affidavit, but it had in gene- 


ral a tendency to prove Wilkes the e and this Ba f the printer of 


No. 450 


Upon Lord Hallifax's being croſs- examined, he ſaid, that M. 


Weſton is his own ſecretary, and that Mr. Wood was Lord Egremont 
En 


His Lordſhip was aſked, whether he ſhould think himſelf then 
authorized to command the ſecretary of Lord Egremont to do an) 


thing. After ſome heſitation, his Lon anſwered, not without 
con _ Lord Egremont. 


Said, 


Said, Ks the offices are carried on in ſeparate departments, but 
form only one complete ſecretaries office. He owns, however, that 
each ſecretary has the entire and ie bi own offi- 


cer 5 


That "Ry warrant for the 0 of Mr. Wilkes was iſſued 5 


as he calls it, which, being explained, ſignifies made out) on the 
20th of April laſt, and the information he now fixes to have been 


received on the 2gth of April, and the arreſting Wilkes 8 1 8 on 


the zoth day of April. 


7 5 B. His Lordſhip here fairly koche b that he iſſued the 


warrant three whole days before he received any information at all ; 


and that during theſe three days the warrant oy dormant, whilſt they 


were upon the hunt for intelligence. 


The king's ſpeech at the cloſe of the laſt ſeſſions of puriamen 
was then read. 


| The North Briton, No. 45, was afterwards read, 


Some ſtrictures of the ſolicitor- general then enſued, upon the hei- 


nouſneſs of the author's crime. 


Thomas Cadell fa ys, that he is apprentice. to Andrew Millar, a 
bookſeller in the Sens that he is nearly out of his apprenticeſhip. 
That Mr. Villes called there | in the ſummer of 1762, and left word 
with him, (this witneſs) that his maſter ſhould advertiſe a new pa- 
per, hortly to come out, entitled the North Briton, and to be pub- 
liſhed by him {Millar ) : That his maſter did, in conſequence, ad- 
vertiſe it, and was paid by Mr. Wilkes the ſum of one ne eight 

ſhillings, for advertiſements. | 


[N. B, The receipt was produced in court. ] 


That his maſter did 1 upon conſidering the affair, de. 
cline publiſhing the North Briton ; ſaying he would publiſh no py 


tical matters. 


Serjeant Glynn then objeQed to hel going into the evidence, to 
prove Mr. Willes the author of other Pn, which had no reſpect 
to the paper in queſtion ; but 


The Lord Chief Juſtice =Ioaed it to be a = corroborating 


chain : But obſerved, if they failed in the /aft link, the whole would 
fall to the 3 — | | | 


William 
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Wi liam Jobnſtn ſays, that he is a bookſeller in e Zacken | 
That Mr. Wilkes applied to hint to publiſh the North Briton, pre. 
vious to it's appearing: That Mr. Willes did explain to him the ge. 
neral deſign ; that he ſaid he muſt have a ier who would _ 
ſtand in fear of the cenſures of juſtice. 


That be never met Mr. Willes any where on this account ; but 
that Mr. Wi lhes always came to bim. 


That he, (this witoeſs) upon conſideration of the matter, declined 
publiſhing the North Briton, 


That Mr. Wilkes then deſired him to | recommend a publiſher; 
That he recommended Mr. Kearſly to him. 


That he (this witneſs) had a correſpondence with Mr. Wiltes 
concerning the North Britons, and reviſing them for the preſs; but 
that, after three or four numbers of the paper were publiſhed, he 
(this witneſs) did, upon confidering the affair, decline that alſo. 


Jonathan Scott ſays, that be knows Mr. Wi lkes's hand-writiog, 
and proves a number of letters ſhewn him to be Mr. . s hand- 
writing, vi. 


No. 1, dated Weſtminſter, = I vu 1762. 


A. ditto, 1 

83 ditto, 8 Auguſt, 

4 Apleſour To es 15. 

5 ditto, Sh, - 
KEE: Great George- Arett, 7 October. 

| rs Wincheſter, : {ap 

8, ditto, 31. 

9. Great Ge, Friday morning. 
10, ditto, 27 November. 

045: ditto, 12 December. 

12, ditto, I. 


All theſe were read; they are to Kearſh, and relate to North Bri- 
tons, then ſent to be publiſhed. 


N. B. Between twenty ind. thirty ſetters were produced. but 
theſe only were read. 1 


Malter Ba If 4 in the firſt place, that he is under a recognt- 
zance, and therefore prays he may be excuſed from anſwering any 
queſtion which may tend to ect or injure bimſe of. 


6 1 


——— 


be allowed the privilege. 


The Sollicitor-General very Arenuouſly arts, that in the pre- 
ſent caſe he may not be allowed it. 


Serjeant Glynn, and the Recorder, reply to him. 


not bound to anſwer to any matter — may tend to accuſe him- 


Balff chai fon, that he is a printer in the Old bn, and that 
be knows Mr. Wilkes. 


Qettion—Did you receive this letter ? One being ſhewn to him. 
Anſwer—Yes. 


Valter Balff, which, from the purport of it, has a ſtrong tendency 
| to prove Wilkes the author of No. 45. 


This letter of Wilkes N70 to an encloſed paper (which paper 
does not appear) - which be directs Balff to bring in, in the form of 
a letter, betwixt the concluſion of the next North Briton, and his 


propoſals. 


ken of, in the compaſs of tw9 ſheets, 
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laſt witneſs, That the North Briton, No. 45. was printed at his 
maſter's houſe. That he knows Mr. Hikes, and has ſeen him of- 


eo at his maſter's houſe, but that he does not know the buſineſs 
pon which he came there. 


| George Kearſlry ſworn, but not ſuffered | to be examined, being 
under a proſecution at this time. 


1 


employed by Mr. Wilkes to work at the preſs in Great George- 
/freet ; that Mr. Wilkes gave them the whole ſet of the North 


| Britons to be — and called them at that time bis North Bri- 
tog. 


11 ; 


* Nemo tenetur ſeipſum accuſare. 


* D | The 


A debate enſued for near an bour, whether he may or man not 


The Lord Chief Juſtice gives it as his opinion, chat the man is 


A letter of the 22d of Atril \ was then read of Mr. Wilkes to 


This letter likewiſe directs Bat to priat the North Briton ſpo- 


Charles Shaw ſays, that he is an apprentice to Water Bal the 0 


Michael Curry ſays, that he is a journeyman Printer, that he was 
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The counſel for the proſecution objected to this laſt being a 
proper evidence at all to the queſlions; as Mr. Miles or any other 
perſon's republiſhing a work, againſt which there was no judicial 
determination, could never affect them, as the original author and 


1 


publiſher of it. 


They then went into the /egality of the warrant, and many prece- 
dents of the ſame kinds of warrants were produced in court, to 
prove ſuch warrants the conſtant uninterrupted courſe of the ſecre- 


- 


taries office from the revolution. 


The warrants from Lord Hall fax, for apprehending the amen 
8 and publiſhers of the North Briton No. 45. were likewiſe 
read. e 255 mo n 


Loveill Stanhope, Eſq; ſays that he came to Mr. Willes's houſe 
immediately after he was carried away to Lord Hallifax's; that 
he went with Mr. Wood, and ſtayed there half an hour; that he 
was there but once, and ſtayed till the papers were ſealed up; that 
he never went out of the ſtudy; that Mr. Hood was in the ſtudy 
but part of the time, and did nothing at all but obſerve what paſt; 


that he (Mr. Wood,) gave po orders to break locks by any kind 
of means, nor gave the meſſengers any orders or directions at all, 


but only bade them do their duty, and uſe civility ! 


That Mr. Wood was not in the room when the ſmith was ſent 
for, nor gave any orders for that purpoſe, as Mr. Stanhope obſerved; 
that Mr. Mood was not preſent when the locks were opened. 


But that it was Blackmore, the meſſenger, who broke open the 
Jocks, (in this circumſtance Mr. Stanbope exactly confirms Mutibeu 


Brown's evidence.) 


That Mr. Nood went to Mr. Willes, merely at the inſtance of 
Lord Halifax, in order to inforce a due and proper obedience to 
and execution of the warrant, and to prevent the meſſengers from 


committing any blunders. 


* 


That a debate arifing, whether a table with a locked drawer 
ſhould be removed entire or be opened, Mr. Manu was ſent to 


Lord Hallifax for directions, and brought word that the drawers 
muſt be opened, 8 


Upon his being crofs examined, ſaid that the meſſenger were o 
take manuſcript papers only, and not meddle with improper matters, 
ſach as printed books, papers, &c, That he did think it incumbent. 
upon him (this witneſs) to ſee that all the proper papers ſhould be . 
removed. 5 

Robert 
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|. Robert Chiſbolm ſays that he was the conſtable called upon to at- 


tend the meſſengers to Mr. Wilkes; that it was on the zoth of 


April laſt, at ſix o'clock in the morning, that he was called upon; 


that Mr. Wood came immediately after Mr. Wilkes was carried 


away ; that he (this witneſs) heard Mr. Wood give no kind of or- 


ders at all; in ſhort, that his opinion is, Mr. Wood only came to 


take care that the meſſengers did nothing that was wrong ar impro- 
/ 3 e 
Mr. Dunning afkked this witneſs, whether he then imagined, that 
Mr. Wood appeared there merely on behalf of Mr. Villes, as his 
friend—he anſwered not ſo neither. De, . 


| This witneſs ſhuffled and prevaricated very much, and contra- 
dicted his own evidence more than once. 


Philip Carteret Webb, Eſq; ſays that Mr. Wood was ſent by the 
ſecretaries, merely to ſee that the meſſengers executed their warrants 
in due form and order; that he (this witneſs) was only once at Mr. 


the ſecretary of ſtate was uneaſy, and anxious to know what was 
doing at Mr. Willes's; that he (this witneſs) was never up ſtairs at 
Mr. Wilkes's; that he had a converſation with Lord Temple in the 
parlour, That he denies he had ever any keys of Mr. W:lkes in his 
hands; that he verily believes he had 20 keys at all in his hands; 
but that if he had any, they were his own and not Mr. }lkes's. 


Upon being croſs examined by Mr. Dunning, Philis Carteret 


+ 
NN 
A 


I that he had no keys at that time in his hands. 
2 That Mr. 22 was deſired by Lard Halifax to go, but that 
be excuſed himſelf on account of his weak nerves, - and ill ſtate of 
bealth, and that upon his (Mr. Weſton) declining it Mr. Hood was 
defired by my Lord to go, which he accordingly did. 


_ Rich Watſon ſays that he is a king's meſſenger, that he was 


at Mr. Wilkes's on the zoth of April laſt, that Mr. Mood was there 


directions how to act. —_ 


The Solicitor-General obſerved, when Balf and Kearſley's evi- 
dence were ſet aſide, that he placed little dependance on their evi- 
dence, as to the proof of Mr. Wilkes being the author of No. 45, 
and indeed he ſaid it was not very material, for that the letter from 
Mr. Wilkes to Balff the printer which had been read, ſee page 20, 


and which he then held in his hand, was conclufive evidence againſt 


him. 


Hilkes's, and then not more than half an hour; that he went becauſe 


Mebb then ſaid, that upon recollection he was abſolutely certain, 


and did nothing at all as this witneſs obſerved, but only gave them 
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bim. Norton expatiated long upon the cireumſtance of this letter, 


He obſerved that it was a lucky circumſtance for them that No. «45 

was the only number of the North Briton which was printed 05 

two ſheets of paper, that it was the only number that had a lette: 
at the end of it, with the propoſals following. He enlarged ver 


fully on all theſe correſponding, mh eat: 


Lord Chief Juſtice Pratt aſked for the letter which was encloſe 
that he might * it with the letter a at the end of the Net 
Briton, No. 45. | 


Put the Solicitor-General anſwered, ke hug it not; 


Serjeant Glynn in his reply obſerved, that the manner of delete 
that had been ſet up would neceſſarily make his reply longer than 
it otherwiſe would have been. What he had to remark he ſhould 
divide under two heads, 1ſt, as to the defence which had been ſet 
up of not guilty; and 2dly, make obſervations on the . Juſt 5 
cation that had been . 


The evidence proved, uncontroverted, that Mr. Nod was be 
prime actor in the whole affair. He then obſerved that the thre: 


witneſſes on the fide of the defendant gave different evidences of 


the buſineſs Mr. Ycod came about: Mr. Philip Carteret Webb's at- 
count was quite inconſiſtent : Was it poſſible to ſuppoſe that a man 
of Mr. Wood's character and known abilities ſhould be ſent only 
with a meſſage that any menial ſervant could have delivered a 


well; and that he ſhould have nothing elſe to do with the affair, 
He then obſerved that all the witneſſes called to oppoſe the evidenc 


of their fide were ll parties, and againſt whom profecutions of 2 
like nature were at preſent depending. He then went upon the 


point of juſtification, and obſerved, that as to Mr. Wilkes being the 
author of No. 45, they had totally failed in any kind of proof what 


ſoever; or if they had produced the appearance of a proof, it was 
quite afide to the preſent queſtion, and to which he ſhould not at 
any event have made any reply, as there was at preſent depending 

proſecution, as to that particular point, in his defence of which he 
made no doubt he ſhould be able fully to prove, that Mr. Wikks 


was not the author. —That Mr. Wilkes could not be ſuppoſed of 


even ſuſpected of any deſign againſt the preſent eft«bliſhment ; that 
he was educated in and had always adopied whig principles that 
be was known to be attached to and to have the higheſt opinion of 


the preſent prince on the throne, which he had often and upon 


many occaſions declared; and his ond had always been anſwet- 
able to theſe declarations. When crimes have been exaggerated, 


and ſo much declamation made uſe of as there has been on the 


preſent occaſion, one would naturally have èxpected that ſome prod! i 
would have followed; but that ig reality could never have been 70 
| 3 — = RY - \ 


— 
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caſe, as the ſole deſign was to blacken Mr. Wilkes's charaQer, with= 
out any foundation in fact. He then obſerved that various hands 
were commonly employed in moſt periodical works; that Mr. 
TVilkes was not denied to be the author of ſome of the North Bri- 
tons; but that it was not likely he was the author of No. 45, and 
that indeed the republication of the work in volumes, in which was 
| No. 45, ſo far from being a preſumption againſt him, certainly affords 
the ſtrongeſt reaſon to think he was not the author; for if he had 
been ſo, it is not likely he would have been concerned in a publi- 
cation, whilſt a criminal proceſs was depending. He then obſerved 
as to the warrant, that it was deſtitute of thoſe things neceſſary to 
| make it legal: That a previous information was always neceſſary: 
That the defendants had nothing to entitle them to a verdict; that 
the evidence they had ſet up was perfectly declamatory and unfair: 
Poſſibly Mr. Solicitor-General's office, might demand from him 
what he had ſaid ; but that he was well ſatisfied, from that gen- 
| tleman's known good character and great abilities, that he would 
have refuſed to plead in a cauſe of- a fimilar nature, which he was 
not forced to do ex officio. He was ſatisfied the jury would not 
view Mr. Vibes as not entitled to a verdict, becauſe loaded with 
calumny: That the caſe was a wound given to the conſtitution, 
| and demanded damages accordingly : That Mr. Wilkes's papers had 
undergone the inſpection of very improper perſons to examine his 
private concerns, and called for an increaſe of damages on that ſcore: 
The evidence brought of precedents of theſe kind. of warrants onl 
ſhew how eaſy things may creep into our conſtitution; ſubver jive of 
W its very foundation. He then cloſed with telling the jury he made 


no doubt, but they would find a verdict for the plaintiff, with large 
and exem plary damages. | | 


- The Lord Chief Juſtice then ſummoned up the evidence of the 
| whole, and obſerved it was an action of treſpaſs, to which the de- 
fendant had pleaded firſt not guilty, and then a ſpecial juſtificatic a. 


He then went through the particulars relating to the juſtification, 
the king's ſpeech, the libel No. 45. | 


| . Information given, that ſuch a libel was publiſhed, 


Lord Hallifax granting a warrant; meſſengers entering Mr. Wilkes 
houſe; Mr. Wood directed to go thither only with a meſſage, and re- 


maining altogether inactive in the affair. 


If the jury ſhould be of opinion, that every ſtep was properly 
taken as repreſented in the juſtification, and ſhould eſteem it fully 
Proved, they muſt fiod a verdict for the defendant, But if on the 
y ſhould view Mr. Mood as a party in the affair, they 

the plaintiff, with damages. This was a 

dſhip gave the jury, and he then went into 
94 the 


other hand the 


muſt find a verdict for 
deneral direction his Lor 
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think it will admit of. 


the particulars of the evidence. The chief part of the zu/lification, 
he obſerved, conſiſted in proving Mr. Wilkes the author, and the 
evidence given, together with the letters' to Near plainly ſhew, 
that Mr, Vilhes was generally ſo. Then as to No. 45, the evidence 
was of two forts, firſt a letter to fix it vpon him, and the other 
general: As to the proof of the republication of the North Brilon, 
given by Currie, ſuppoſing it of itſelf ſufficient, of which there was 
a doubt, it did not extend to the preſent caſe, to juſtifſy a warrant 
iſſued ſeveral weeks previous to that period. As to the letter, the 
gentleman muſt take that out with them, together with the North 
Briton, No. 45, and allow all the weight to the circumſtance they 


If upon the whole they ſhould eſteem Mr. Wilkes to be the au. | 


thor and publiſher, the/ juſtification would be fully proved. But that, 
to do this, it was eſſcutially neceſſary to have the encloſed paper in 
the letter to Baf, as, without that, all the reſt was but enference, 


and not the proot pefitive which the law required. As to Mr. Mead, 
he was deſcribed on one fide as very active in the affair, ard on the 
other fide as quite inoffenſive. Aiders and abetters are always eſ. 
teemed parties; but if a perſon preſent remains only a ſpectator, he 
cannot be affected. The evidence on the one fide had been poſitive, 
and on the other fide only negative. Mr. Wood might have ſaid and 
done as repreſented on the one fide, when the evidences on the other 
tide were not preſent : If upon the whole they ſhould be of opinion, 


that Mr. Wed was active in the affair, they muſt find a verdict for 


the plarntrff with damages. His Lordthip then went upon the war- 
rant, which he declared was a point of the greateft confequence he 
had ever met with in his whole practice. The defendants claimed 
a right, under precedents, to force perſons houſes, break open eſcru- 
tores, ſeize their papers, Sc. upon a general warrant, where no 
inventory is made of the things thus taken away, and where 19 en- 
ders names are ſpecified in the warrant, and therefore a d:ſcrettonary 
power given to meſſengers to ſearch wherever their ſuſp1crons may 
chance to fall. If ſuch a power is truly inveſted in a ſecretary of 
ſtate, and he can delegate this power, it certainly may affect the 
perſon and property of every man in this kingdom, and is Zotally 


ſubverſive of the liberty of the jugzee?, © 


And as for the precedents, will that be eſteemed law in a ſe- 
cretary of ſtate which is not law in any other 'magiſtrate of this 
kingdom? If they ſhould be found to be legal, they are certainly 


of the moſt dangerous conſequences ; if not legal, muſt aggravate | 


damages. Notwithſtanding what Mr. Solicitor-General has ſaid, 1 
have formerly delivered it as my opinion on another occaſion, and 


ſtill continue of the ſame mind, that a jury have it in their pow 


to give damages for more than the znjury received. Damages ate 
deſigned not only as a ſatisfaftion to the injured perſon, but bi 
I 55 | = Wille 
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wiſe as a funiſt ment to the guilty, to deter from any ſuch proceeding 
for the future, and as a proof of the deleſtation of the jury to the 
| ation itfeltF 9 8 


As to the proof of what papers were taken away, the plaintiff 
could have no account of them; and thoſe who were able to have 
given an account (which might have been an extenvation of their 
guilt) have produced none. It lays upon the jury to allow what weight 


they think proper to that part of the evidence. It is my opinion 
the office precedents, which had been produced ſince the revolution, 


are 70 juſtification of a practice in 2tſelf illegal, and contrary to the 


fundamental principles of the conſtitution; though its having been the 


| conflant practice of the office, might fairly be pleaded in mitigation 
of damages“ N 


He then told the jury they had a very material affair to determine 
vpon, and recommended it to them to be particularly cautious in 


Wilkes the author or publiſher of No. 45, it would be filed, and 
ſtand upon record in the court of Common Pleas, and of courſe be 
produced as proof, upon the criminal cauſe depending, in barr of 
any future more ample diſcuſſion of that matter on both ſides ; that 


ing to the evidence ; he therefore left it to their conſideration. 

The jury, after withdrawing for near half an hour, returned, and 
found a general verdict upon both iſſues for the plarntrf, with a 
thouſand pounds damages. ” 5 


After the verdict was recorded, the Sollicitor-Genetal offered to 


| prefer a bill of exceptions, which the Lord Chief Juſtice refuſed to 


accept, ſaying it was out of time. 


was brought in at twenty minutes paſt eleven o'clock at night, 


6 


— 
* 
Wr 2 _——_ 


t Vita reipublieæ pax, et animus libertas, et libertatis, firmiſſimum propugna- 
culum ſua cuique domus legibus munita. 5 | 


Ut pcena ad paucos, metus ad omnes pertingat. 
Indicandum eſt legibus non exemplis. 


bringing in their verdict. Obſerved, that if the jury found Mr. 


on the other fide they ſhould be equally careful to do zu/7rce, accord- 


The court ſat at nine o'clock in the morning, and the verdict 


5 „ „ ene nomomngr ds, wo 
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Somerſet againſi Stewart. 


MAx 14, 1772. 


N return to an habeas corpus, requiring Captain Knowles to 
 ſhew cauſe for the ſeizure and detainure of the com- 
plainant Somerſet, a negro—The caſe appeared to be 
this „ 
That the negro had been a ſlave to Mr. Stewart, in Virgina, 
had been purchaſed from the African coaſt, in the courſe of the 
W {lave-trade, as tolerated in the plantations ; that he had been brought 
| over to England by his maſter, who intending to return, by force 
ſent him on board of Captain Knowles's veſſel, lying in the river; 
and was there, by the order of his maſter, in the cuſtody of Cap- 
tain Knowles, detained againſt his conſent ; until returned in obedi- 
ence to the writ, And under this order, and the facts ſtated, Cap- 
tain Knowles relied in his juſtification. F355 


| Upon the ſecond argument, (Serjeant Glynn was in the firſt, and, I 
W think, Mr. Mansfield) the pleading on behalf of the negro was opened 
by Mr. Hargrave, I need not fay that it will be found at large, 
and I preſume has been read by moſt of the profeſſion, he having 
obliged the public with it himſelf : But I hope this ſummary note, 
which I took of it at the time, will not be thought impertinent ; as 
it is not eaſy for a cauſe in which that gentleman has appeared, not 
to be materially injured by a total omiſſion of his ſhare in it. 


Mr. Hargrave. 


The importance of the queſtion will I hope juſtify to your lord- 
ſhips the ſolicitude with which I riſe to defend it; and however 
- Unequal I feel myſelf, will command attention. I truſt, indeed, 

B this 
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this is a cauſe ſufficient to ſupport my own unworthineſs by it's fin. 
gle intrinſic merit. I ſhall endeavour to ſtate the grounds from 
which Mr. Stewart's ſuppoſed right ariſes; and then offer, as ap- 
pears to me, ſufficient confutation to his claim over the negro, ay 
property, after having him brought over to England; (an abſolute 
and unlimited property, or as right accruing from contract ;) Mr, 
Stewart infiſts-on the former. The queſtion on that is not whe- 
ther ſlavery is lawful in the colonies, (where a concurrence of 
unhappy circumſtances has cauſed it to be eſtabliſbed as neceſſary ;) 
but whether in England? Not whether it ever has exiſted in England; 
but whether it be not now aboliſhed ? Various definitions have 
been given of ſlavery : One of the moſt conſiderable is the following; 


a ſervice for life, for bare neceſſaries. Harſh and terrible to human 
nature as even ſuch a condition is, flavery is very inſufficiently de- 


fined by theſe circumſtances—it includes not the power of the maſ- 
ter over the ſlave's perſon, property, and limbs, life only excepted, 
it includes not the right over all acquirements of the ſlave's labour; 


nor includes the alienation of the unhappy object from his original 


maſter, to whatever abſolute lord, intereſt, caprice or malice, may 
chuſe to transfer him; it includes not the deicendible property 
from father to ſon, and in like manner continually of the ſlave and 
all his deſcendants. Let us reflect on the conſequences of ſervitude 
in a light ſtill more important. The corruption of manners in the 


' maſter, from the entire ſubjection of the ſlaves he poſſeſſes to his ſole 


will; from whence ſpring forth luxury, pride, cruelty, with the 
infinite enormities appertaining to their train; the danger to the 
maſter, from the revenge of his much injured and untedreſſed de- 
pendant; debaſement of the mind of the ſlave, for want of means 
and motives of improvement; and peril to the conſtitution under 
which the ſlave cannot but ſuffer, and which he will naturally en- 
deavour io ſubvert, as the only means of retrieving comfort and 
ſecurity to himſeif.—The humanity of modern times has much mi- 
tigated this extreme rigour of ſlavery ; ſhall an attempt to introduce 


' perpetual ſervitude here to this iſland hope for countenance? Will not 


all the other miſchief of mere utter ſervitude revive, if once the 
idea of abſolute property, under the immediate ſanction of the laws 
of this country, extend itſelf to thoſe who have been brought over 
to a foil whoſe air is deemed too pure for ſlaves to breathe in? Not 
that they cannot actually breathe in it; but the laws, the genius 
and ſpirit of the conſtitution, forbid the approach of ſlavery ; will 
not ſuffer it's exiſtence here. This point, I conceive, needs no further 
enlargement: I mean, the proof that our mild and juſt conſtitution 
is ill adapted to the reception of arbitrary maxims and practices. 
But it has been ſaid by great authorities, tho' ſlavery in it's full ex- 
tent be incompatible with the natural rights of mankind, and the 
principles of good government, yet a moderate ſervitude may be 
tolerated ; nay, ſometimes muſt be maintained, Captivity in war is the 
principal ground oi ſlavery : Contract another. Grotius de J. B. & 
= DE | : 
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and Pufendor y, 5. 6. c. 3. § 5. approves the making ſlaves of captives 
in war. The author of the Spirit of the Laws denies, except for ſelf- 
preſervation, and then only a temporary ſlavery. Dr. Rut ber forth, in 
his Principles of Natural Law, and Locke, abſolutely againſt it. As 
to contract; want of ſufficient conſideration juſtly gives full exception 
to the conſidering of it as contract. If it cannot be ſupported 
againſt parents, certainly not againſt children. Slavery impoſed for 
the performance of public works for civil crimes, 1s much more de- 
| fenfible, and reſts on quite different foundations. Domeſtic ſlavery, 
the object of the preſent conſideration, is now ſubmitted to obſerva- 
tion in the enſuing account, its firſt commencement, progreſs, and 
gradual decreaſe : It took origin very early among the barbarous na- 


tions, continued in the ſtate of the Fews, Greeks, Romans, and Ger- 


naus; was propagated by the laſt over the numerous and extenſive 
countries they ſubdued. Incompatible with the mild and humane 
precepts of chriſtianity, it began to be aboliſhed in Spain, as the inha- 
| bitants grew enlightened and civilized, in the 8th century; it's de- 
cay extended over Europe in the 14th; was pretty well perfected 
in the beginning of the 16th century. Soon after that period, the 
diſcovery of America revived thoſe tyrannic doctrines of ſervitude, 
with their wretched conſequences, There is now at laſt an at- 
tempt, and the firſt yet known, to introduce it into England; long 
and uninterrupted uſage from the origin of the common law, ſtands 
to oppoſe its revival. All kinds of domeflic flavery were prohibited, 
except villenage. The. villaia was bound indeed to perpetual ſer- 
vice; liable to the arbitrary diſpoſal of his lord. There were two 
ſorts; villain regardant, and in groſs : The former as belonging to a 
W manor, to the lord of which his anceſtors bad done villain ſervice; 
in groſs, when a villain was granted over by the lord. Villains were 
originally captives at the conqueſt, or troubles before. Villenage could 
WF commence no where but in England, it was neceſſary to have pre- 
ſcription for it. A new ſpecies has never ariſen till now; for had 
r.. remedies and powers there would have been at law: Therefore 
be moſt violent preſumption againſt is the ſilence of the laws, were 
ñbere nothing more. Tis very doubtful whether the laws of England 
: will permit a man to bind himſelf by contract to ſerve for life: Cer- 
_ falnly will not ſuffer him to inveſt another man with deſpotiſm, nor 
Prevent his own right to diſpoſe of property. If diſallowed by conſent 
of parties, much more when by force; if made void when com- 
menced here, much more when imported. If theſe are true argu- 
ments, they reach the King himſelf as well as the ſubject. Dr. Ru- 


"24,4 


priſoners of war cannot be made flaves. If the policy of our laws 
3 admits not ſlavery, neither fact nor reaſon are for it. A man, it is 
_ laid, told the Judges of the Star-Chamber, in the caſe of a Kufſian 

ſlave whom they had ordered to be ſcourged and impriſoned, that 
the air of England was too pure for ſlavery. The parliament after- 


Wards puniſhed the judges of the Star-Chamber for ſuch uſage of the 
=  Ruſhan, 
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therforth ſays, if the civil law of any nation does not allow of ſlavery, 
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Ruſſian, on his refuſing to anſwer interrogatories. There are. very 


few inſtances, few indeed, of deciſions as to ſlaves, in this country, 


Two in Charles the 2d. where it was adjudged trouver would ſie 
Chamberlayne and Perrin, Will. zd. trover brought for taking \ 
negro ſlave, adjudged it would not lie. th Ann. action of trouwr; 


judgment by default: On arreſt of judgment, reſolved that troy 


would not lie. Such the determinations in all but two caſes; and 
thoſe the earlieſt, and diſallowed by the ſubſequent deciſions. Lord if 
Holt—As foon as a flave enters England he becomes free. Stan 
and Harvey, on a bequeſt to a ſlave; by a perſon whom he had ſeryed 
ſome years by his former maſter's permiſſion, the maſter claims the 
bequeſt; Lord Northington decides for the ſlave, and gives him 
coſts. 29th of George the 2d. c. 31. implies permiſſion in Ame. 
rica, unhappily thought neceſſary; but the ſame reaſon ſubſiſts not 
here in England. The local law to be admitted when no very great 
inconvenience would follow; but otherwiſe not. The right of the 
maſter depends on the condition of {lavery (ſuch as it is) in Aue. 
rica. If the ſlave be brought hither, it has nothing left to depend on 
but a ſuppoſed contract of the flave to return; which yet the hw 


of England cannot permit. Thus has been traced the only mode of 


ſlavery ever been eſtabliſhed here, villenage, long expired; I hope it 
has ſhewn, the introducing new kinds of flavery has been cau- 
tiouſly, and, we truſt, effectually guarded againſt by the ſame laws, 

Your lordſhips will indulge me in reciting the practice of foreign 
nations. *Tis difcountenanced in France; Bartholinus de Republic 


denies its permiſſion by the law of France. Malinus gives a remark- 


able inſtance of the flave of an ambaſſador of Spain brought into 
France: He claims liberty; his claim allowed. France even mit 
gates the ancient ſlavery, far from creating new. France does not 


ſoffer even ber King to introduce a new ſpecies of ſlavery. The other 


parliaments did indeed; but the parliament of Paris, conſidering the 


edict to import ſlavery as an exertion of the ſovereign to the breach of 


the conſtitution, would not regiſter that edict. Edict 168 5, permits 
Lavery in the colonies. Edict in 1716, recites the neceſſity to pet- 
mit in France, but under various reſtraints, accurately enumerated in 
the Inftitute of French Laws. 1759 Admiralty court of Fance; 
Calſes Celebrees, title Negro. A French gentleman purchaſed 4 
1]ave, and tent him to drt Malo's entruſted with a friend: He came 
afterwards, and took him to Paris. After ten years the ſervant chuſes 
to leave France. The maſter not like Mr. Stewart hurries him 
back by main force, but obtains a proceſs to apprehend him, from 4 
court of juſtice. While in priſon, the ſervant inſtitutes a proceſt 
againſt his maſter, and is declared free. After the permiſſion of 


| flaves in the colonies, the edict of 1716 was neceſſary, to transfer 


that ſlavery to Paris; not without many reſtraints, as before be. 
marked; otherwiſe the ancient principles would have prevailed, 
The author De Jure Novuiſimo, tho' the natural tendency of his book, 
as appears by tne title, leads the ather way, concurs with a_ 
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great authorities, in reprobating the introduction of a new ſpecies of 
ſervitude. In England, where freedom is the grand object of the 
laws, and diſpenſed to the meaneſt individual, ſhall the laws 
of an infant colony, Virginia, or of a barbarous nation, Africa, pre- 
vail? From the ſubmiſſion of the negro to the laws of England, 
he is liable to all their penalties, and conſequently has a right to 
their protection. There is one caſe I muſt till mentjon; ſome 
criminals having eſcaped execution in Spain, were ſet free in France. 
[Lord Mansfield—Rightly : for the laws of one country have not 
whereby to condemn offences ſuppoſed to be committed againſt 
thoſe of another. | 


An objection has ariſen, that the Weſt India company, with their 
trade in flaves, having been eſtabliſhed by the law of England, it's 
conſequences mult be recognized by that law; but the eſtabliſh- 
| ment is local, and theſe conſequences local; and not the law of En- 
| gland, but the law of the Plantations. 1 85 | 


The law of Scotland annuls the contract to ſerve for life; except 
in the caſe of colliers, and one other inſtance of a ſimilar nature. 
A caſe is to be found in the Hiſtory of the Decifions, where a 
| term of years was diſcharged, as exceeding the uſual limits of hu- 
man life. At leaſt, if contrary to all theſe deciſions, the court 
ſhould incline to think Mr. Stewart has a title, it muſt be by pre- 
ſumption of contract, there being no deed in evidence; on this ſup- 
poſition, Mr. Stewart was obliged, undoubtedly, to apply to a court 
of juſtice, Was it not ſufficient, that without form, without written 
teſtimony, without even probability of a parol contract, he ſhould 
venture to pretend a Tight over the perſon and property of the 
negro, emancipated, as we contend, by his arrival hither, at a vaſt 
diitance from his native country, while he vainly indulged the natu- 
ral expectation of enjoying liberty, where there was no man who 
did not enjoy it? Was not this ſufficient, but he muſt ſtill pro- 
ceed, ſeize the unoffending victim, with no other legal pretence 
bor ſuch a mode of arreſt, but the taking an ill advantage of ſome + 
W accurate exprefſions in the Habeas Corpus Act; and thus pervert 
an eſtabliſhment defigned for the perfecting of freedom? I truſt, an 
c ception from a ſingle clauſe, inadvertently worded, (as I muſt take 
W the liberty to remark again) of that one ſtatute, will not be allowed 
W {© over-rule the law of England. I cannot leave the court, without 
lome excuſe for the confuſion in which Iroſe, and in which I now 
appear: For the anxiety and apprehenſion 1 have expreſſed, and 
deeply felt. It did not ariſe from want of conſideration, for I have 
conſidered this cauſe for months, I may ſay years; much leſs did it 
| fpring from a doubt, how the cauſe might recommend itſelf to the 
| candor and wiſdom of the court. But I felt myſelf over-powered 
by the weight of the queſtion. I now, in full conviction how 
| *ppolite to natural juſtice Mr. Stewart's claim is, in firm perſua- 
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fully to the judgment of this honourable court: And hope as much 
honour to your lordſhips from the excluſion of this new flavery, as 


our anceſtors obtained by the abolition of the olje. 


Mr, Alleyne — Though it may ſeem preſumption 1n me to offer 
any remarks, after the elaborate diſcourſe but now delivered, yet I 


hope the indulgence of the court; and ſhall confine my obſervations, 


to ſome few points, not included by Mr. Hargrave. Tis well 
known to your lordſhips, that much has been aflerted by the anci. 
ent philoſophers and civilians, in defence of the principles of fla. 
very: Ariſtotle has particularly enlarged on that ſubject. An obſer. 
vation ſtill it is, of one of the moſt able, moſt ingenious, moſt 
convincing writers of modern times, whom I need not heſitate, on 
this occaſion, to prefer to. Arz/lotle, the great Monteſquieu, that 
Ariſtotle, on this ſubjeR, reaſoned very unlike the philoſopher, He 
draws his precedents from barbarous ages and nations, and then de- 
duces maxims from them, for the contemplation and practice of 
civilized times and countries. If a man who in battle has had his 
enemy's throat at his ſword's point, ſpares him, and ſays therefore 
he has power over his life and liberty, is this true? By whatever 


duty he was bound to ſpare him in battle, (which he always is, 


when he can with ſafety) by the ſame he obliges himſelf to ſpare 
the life of the captive, and reſtore his liberty as ſoon as poſſible, 
conſiſtent with thoſe conſiderations from whence he was authoriſed 
to ſpare at firſt ; the ſame indiſpenſible duty operates throughout, As 
a contract: In all contracts there muſt be power on one fide to 
give, on the other to receive; and a competent conſideration. Now, 


what power can there be in any man to diſpoſe of all the rights 


veſted by nature and ſociety in him and his deſcendants ? He cate 
not conſent to part with them, without ceaſing to be a man; for 


they immediately flow from, and are eſſential to, his condition as 


ſuch : They cannot be taken from him, for they are not his, as a ci- 
tizen or a member of ſociety merely ; and are not to be reſigned to 
a power inferior to that which gave them. With reſpect to conſi- 
deration, what ſhall be adequate? As a ſpeculative point, flavery 
may a little differ in. it's appearance, and the relation of maſter and 
| ſlave, with the obligations on the part of the ſlave, may be con- 
ceived; and merely in this view, might be thought to take effect 
in all places alike ; as natural relations always do. But ſlavery is not 
a natural, 'tis a municipal relation; an inſtitution therefore confined 
to certain places, and neceflarily dropt by paſſage into a country 
where ſuch municipal regulations do not ſubſiſt. The negro making 
choice of his habitation here, has ſubjected himſelf to the penalties, 


and is therefore entitled to the protection of our laws. One remark- 


able caſe ſeems to require being mentioned; Some Spaniſh criminals 
having eſcaped from execution, were ſet free in France. [Locd 


Mangſield - Note the diſtinction in the caſe; In this caſe, Front 
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was not bound to judge by the municipal laws of Spain; nor was 
to take cognizance. of the offences ſuppoſed againſt that law.] 
There has been ſtarted an objection, that a company having been 


eſtabliſhed by our government for the trade of flaves, it were unjuſt. | 


to deprive them here.—No : The government incorporated them 
with ſuch powers as individuals had uſed by cuſtom, the only title on 


which that trade ſubſiſted; I conceive, that had never extended, nor 


could extend, to ſlaves brought hither ; it was not enlarged at all by 


the incorporation of that company, as to the nature or limits of it's 


authority. Tis ſaid, let ſlaves know they are all free as ſoon as 


arrived here, they will flock over in vaſt numbers, over-run this 
country, and deſolate the plantations. There are too ſtrong penal- 


ties by which they will be kept in; nor are the perſons who might 
convey them over much induced to attempt it; the deſpicable con- 
dition in which negroes have the misfortune to be confidered, effec- 
tually prevents their importation in any conſiderable degree. Ought 
we not, on our part, to guard and preſerve that liberty by which we 
are diſtinguiſhed by all the earth ! to be jealous of whatever mea- 
W ſure has a tendency to diminiſh the veneration due to the firſt of 
bleſſings? The horrid cruelties, ſcarce credible in recital, perpetrated 
in America, might, by the allowance of ſla ves amongſt us, be in- 
W troduced here, Could your lordſhip, could any liberal and inge- 


wretch bound for ſome trival offence to a tree, torn and agonizing 


liar, become unheeded by this nation; exerciſed, as they are now, to 


= principles never be corrupted by the mixture of laviſh cuſtoms ! 
Nor can I believe, we thall ſuffer any individual living here to want 
TY thet liberty, whoſe effects are glory and happineſs to the public and 
ervery individual. . Z | 


Mr. Yallace—The queſtion has been ſtated, whether the right 
aan be ſupported here; or, if it can, whether a courſe of proceed- 
nuss at law be not neceſſary to give effect to the right? *Tis found 
ao three quarters of the globe, and in part of the fourth. In Afia 
be whole people; in Africa and America far the greater part; in 


vity in war, the Chriſtian princes have been uſed to give life to the 


them life, and ſometimes enfranchiſed them, to enliſt under the 


brought from Africa to the Weſt Indies; purchaſe is made there, not 
cauſe of poſitive law, but there being no law againſt it, It can- 
not be in conſideration by this or any other court, to ſee, whether 
the Veſt India regulations are the beſt poſſible; ſuch as they are, 
| | while 


th 


nuous temper, endure, in the fields bordering on this city, to ſee a 
beneath the ſcourge ? Such objects might by time become fami- 


far different ſentiments, may thoſe ſentiments never be extinct! the = 
feelings of humanity ! the generous allies of free minds]! May ſuch 


L Eurcpe great numbers of the Ruſfians and Polanders. As to capti- 
priſoners; and it took riſe probably in the Cruſades, when they gave 


i ſtandard of the croſs, againſt the Mahometans, The right of a con- 
Peror was abſolute in Europe, and is in Africa. The natives are 


DP 
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while they continue in force as laws, they muſt be adhered to. 4 
to England, not permitting ſlavery, there is no law againſt it; not 
do I find any attempt has been made to prove the exiſtence of one, 
Villenage itſelf has all but the name. Tho' the diſſolution of mo- 
naſteries, amongſt other material alterations, did occaſion the decay 
of that tenure, ſlaves could breathe in England: For villains wete in 
this country, and were mere ſlaves, in Eligabeth. Sbeppard's Abridg. 
ment, afterwards, ſays they were worn out in his time. [Lord 
Mansfield mentions an aſſertion, but does not recollect the author, 
that two only were in England in the time of Charles the 2d. at the 
time of the abolition of tenures.] In the caſes cited, the two firſt 
directly affirm an action of 7rover, an action appropriated to mere 
common chattels. Lord Holt's opinion, is a mere dium, a deci- 
ſion unſupported by precedent. And if it be objected, that a proper 
action could not be brought, tis a known and allowed practice in 
mercantile tranſactions, if the cauſe ariſes abroad, to lay it within 
the kingdom: Therefore the contract in Virginia might be laid to 
be in London, and would not be traverſable. With reſpe& to the 
other caſes, the particular mode of action was alone objeRed to; 
had it been an action per quod ſervitium amiſit, for loſs of ſervice, i 
the coutt would have allowed it. The court called the perſon, for Wl 
the recovery of whom it was brought, a flaviſh ſervant, in Chamber. 
layre's caſe. Lord Hardwicłe, and the afterwards Lord Chief Juſtice 
Talbot, then Attorney and Solicitor-General, pronounced a ſlave not 
free by coming into England. Tis neceſſary the maſters ſhould 
bring them over; for they cannot truſt the whites, either with the 
ſtores or the navigating the veſſel. Therefore, the benefit taken on 
the Habeas Corpus Act ought to be allowed. 


Lord Mansfield obſerves, The-caſfe alluded to was upon a petition i 
Lincoln's Inn Hall, after dinner; probably, therefore, might not, as he 
believes the contrary is not uſual at that hour, be taken with muck 
accuracy. The principal matter was then, on the earneſt ſolicitation 
of many merchants, to know, whether a flave was freed by being 
made a Chriſtian? And it was reſolved, not. Tis remarkabl, 
tho' the Eng/i/h took infinite pains before to prevent their ſlaves 
being made Chriſtians, that they might not be freed, the French 
ſuggeſted they muſt bring their's into France, (when the edit of 
17c6 was petitioned for,) to make them Chriſtians. He ſaid, the 
diſtinction was difficult as to ſlavery, which could not be reſumed 
after emancipation, and yet the condition of flavery, in it's full ex- 
tent, could not be tolerated here. Much conſideration was neceflar), 
to define how far the point ſhould be carried. The court moſt 
conſider the great detriment to proprietors, there being ſo great! 
number in the ports of this kingdom, that many thouſands ol 
pounds would be loſt to the owners, by ſetting them free. (A ge- 
tleman obſerved, no great danger; for in a whole fleet, uſually, thete 
would not be fix flaves.) As to France, the caſe ſtated GENES 
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further than that kingdom; and there freedom was claimed, be- 
cauſe the ſlave had not been regiſtered in the port where he en- 
tered, conformably to the edit of 1706. Might not a flave as well 
be freed by going out of Virginia to the adjacent country, where 
there are no flaves, if change to a place of contrary caftom was 
ſofficient? A ſtatute by the legiſlature, to ſubject the Weſt India pro- 
perty to payment of debts, I hope, will be thought ſome proof; 
another act deveſts the African Company of their ſlaves, and veſts 
them in the Weſt India Company: 1 ſay, T hope theſe are proofs 
the law has interfered for the maintenance of the trade in ſlaves, 
and the transferring of ſlavery. As for want of application pro- 
perly to a court of juſtice ; a common ſervant may be corrected here 
| by his maſter's private authority. Habeas corpus acknowledges a 
right to ſeize perſons by force employed to ſerve abroad. A right of 
compulſion there muſt be, or the maſter will be-under the ridiculous 
neceſſity of neglecting his proper buſineſs, by ſtaying here to have 
their ſervice, or muſt be quite deprived of thoſe ſlaves he has been 
obliged to bring over. The caſe, as to ſervice for life was not al- 
towed, merely for, want of a deed to pals it. 


The court approved Mr. Alleyne's opinion of the diſtinction, how 
far municipal laws were to be regarded: Inſtanced the right of 
= marriage; which, properly ſolemnized, was in all places the ſame, 

bat the regulations of power over children from it, and other cir- 
cumſtances, very various; and adviſed, if the merchants thought it 
bo neceſſary, to apply to parliament, who could make laws. 


Adjourned till that day ſe'nnight. 


Mr. Dunning—'Tis incumbent on me to juſtify Captain Knowles's 
detainer of the negro; this will be effected, by proving a right in 
Mr. Stewart; even a ſuppoſed one: For till that matter was deter- 
mined, it were ſomewhat unaccountable that a negro ſhould depart 

his ſervice, and put the means out of his power of trying that right 
b effect, by a flight out of the kingdom. I will explain what appears 
bo me the foundation of Mr. Stewart's claim. Before the writ of 
3 habeas corpus iflued in the preſent caſe, there was, and there till is, 
_ - eat number of ſlaves in Africa, (from whence the America plan- 
ons are ſupplied) who are ſaleable, and in fact fold. Under all 
bdeſe deſcriptions is James Somerſet, Mr. Stewart brought him over 
to England; purpoſing to return to Jamaica, the negro choſe to 
Cepart the ſervice, and was ſtopt and detained by Captain Knowles, 
Ul his maſter ſhould fet ſail and take him away to be ſold in Ja- 
aa. The gentlemen on the other fide, to whom I impute no 
blame, but on the other hand much commendation, have advanced 
many ingenious propoſitions; part of which are undeniably true, 
. and part (as is uſual in compoſitions of ingenuity) very diſputable. 
. 115 my misfortune to addreſs an audience, the greater part of 
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which, I fear, ate prejudiced the other way. But wiſhes, I am well 


maintain thoſe arguments which are moſt uſeful to Captain Kyowles, 


able to the laws throughout, I am under a farther indiſpenſable 
duty to ſupport it. I aſk no other attention than may naturally re. 


reaſon to expect; more, I neither demand nor wiſh to have allowed, | 
Many alarming apprehenſions have been entertained of the conſe. 


moſt exact intelligence I am able to procure, are at preſent here; 


ſallors to be carried hitherto, There are negroes not falling under 


bably than that of 100 to one) would have been fatal in it's conſe- 


henſion, if the relation in which they ſtand to their maſters is ut- 


convinced, will never enter into your lord{hips minds, to influegce 
the determination of the point: This cauſe maſt be what in ad 
and law it is; it's fate, I truſt, therefore, depends on fixt invatiable 
rules, reſulting by law from the nature of the caſe. For myſelf, ] 
would not be underſtood to intimate a wiſh in favour of ſhvery, by 
any means; nor on the other fide, to be ſuppoſed maintainer of an 
opinion contrary to my own judgment. I am bound by duty 1 


as far as is conſiſtent with truth; and if his conduct has been agree. 


ſult from the importance of the queſtion: Leſs than this I have no 


quence of the deciſion, either way. About 14,000 ſlaves, from the 
and ſome little time paſt, 166,914 in Jamaica; there are, beſides, a 
number of wild negroes in the woods, The computed value of a ne- 
gro in thoſe parts 50 J. a head. In the other iſlands I cannot ſtate with 
the fame accuracy, but on the whole they are about as many. The 
means of conveyance, I am told, are manifold ; every family almoſt 
brings over a great number; and will, be the deciſion on which 
fide it may. Moſt negroes who have money (and that deſcription i 
I believe will include nearly all) make intereſt with the common Wl 
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the proper denomination of any yet mentioned, deſcendants of the 
original ſlaves, the aborigines, if I may call them ſo ; theſe have 
gradually acquired a natural attachment to their country and fitua- 
tion; in all inſurrections they ſide with their maſters : Other wiſe, 
the vaſt diſproportion of the negroes to the whites, (not leſs pro- 


quences, There are very ſtrong and particular grounds of appre- 


terly to be diflolved on the inſtant of their coming into England. 
Slavery, ſay the gentlemen, is an odious thing; the name is: And 
the reality; if it were as one has defined, and the reſt ſuppoſed it. 
If it were neeeſſary to the idea and the exiſtence of James Somerſet, 
that his maſter, even here, might kill, nay, might eat him, might 
{ell living or dead, might make him and his deſcendants property 
alienable, and thus tranſmiſſible to poſterity ; this, how high ſoever 
my ideas may be of the duty of my profeſſion, is what I ſhould 
decline pretty much to defend or aſſert, for any purpoſe, ſeriouſly; 
I ſhould only ſpeak of it to teſtify my contempt and abhorrence- 
But this is what at preſent I am not at all concerned in; unleſs Cap- 
tain Knowles, or Mr, Stewart, have killed or eat him. Freedon 
has been aſſerted as a natural right, and therefore unalienable and 
unreſtrainable; there is perhaps no branch of this right, oy in 
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ſome at all times, and in all places at different times, has been re- 
ſtraned: Nor could ſociety otherwiſe be conceived to exiſt. For 
the great benefit of the public and individuals, natural liberty, which 
conſiſts in doing what one likes, is altered to the doing what one 
ought. The gentlemen who have ſpoke with ſo much zeal, have 
ſuppoſed different ways by which flavery commences ; but have 
omitted one, and rightly; for it would have given a more favour- 
able idea of the nature of that power againſt which they combate. 
| We are apt (and great authorities ſupport this way of ſpeaking) to 
call thoſe nations univerſally, whoſe internal police we are ignorant 
of, barbarians ; (thus the Greeks, particularly, tiled many nations, 
whoſe cuſtoms, generally conſidered, were far more juſtifiable and 
commendable than their own :) Unfortunately, from calling them ET. 
barbarians, we are apt to think them ſo, and draw concluſions ac- | 
cordingly. There are ſlaves in Africa by captivity in war, but the 1 
number far from great; the country is divided into many ſmall, | 
me great territories, who do, in their wars with one another, uſe 
= this cuſtom. There are of theſe people, men who have a ſenſe of 
the right and value of freedom ; but who imagine that offences 
againſt ſociety are puniſhable juſtly by the fevere law of ſervitude. 
For crimes againſt property, a conſiderable addition is made to the 
 nmber of ſlaves. They have a proceſs by which the quantity of 
we debt is aſcertained ; and if all the property of the debtor in Lo | 
goods and chattels is inſufficient, he who has thus diſſipated all he : 
has beſides, is deemed property himſelf; the proper officer (ſheriff 4x 
we may call him) ſeizes the inſolvent, and difpoſes of him as a | = 1 
W flave, We don't contend under which of theſe the unfortunate .- 
man in queſtion is; but his condition was that of ſervitude in 
Africa; the law of the land of that country diſpoſed of him as 
property, with all the conſequences of tranſmiffion and alienation; 
W the ſtatutes of the Britiſb legiſlature confirm this condition; and 
WW thus he was a flave both in law and fact. I do not aim at proving 
beſe points; not becauſe they want evidence, but becauſe they have 
not been controverted, to my recolleQion, and are, J think, inca- 
pable of denial. Mr. Stewart, with this right, croſſed the Atlantic, 
and was not to have the ſatisfaction of diſcovering, till after his ar- 
rival in this country, that all relation between him and the negro, as 
W maſter and ſervant, was to be matter of controverſy, and of long 
egal diſquiſition. A few words may be proper, concerning the 
lian ſlave, and the proceedings of the Houſe of Commons on 
that caſe. *Tis not abſurd in the idea, as quoted, nor improbable as 
matter of fact; the expreſſion has a kind of abſurdity, I think, 
without any prejudice to Mr. Stewart, or the merits of this cauſe, 
I may admit the utmoſt poſſible to be deſired, as far as the caſe of 
bat ſlave goes. The maſter and flave were both, (or ſhould have 
Deen at leaſt) on their coming here, new creatures. Riaſian ſlavery, 
g and even the ſubordination amongſt themſelves, in the degree they 
dale it, is not here to be tolerated, Mr, Alleyne juſtly obſerves, the 
municipal 
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municipal regulations of one country are not binding on another; 


but does the relation ceaſe where the modes of creating it, the degrees 
in which it ſubſiſts, vary? I have not heard, nor, I fancy, is there any 
intention to affirm, the relation of maſter and ſervant ceaſes here ? [ 
underſtand the municipal relations differ in different colonies, ac- 
cording to bumanity, and otherwiſe. A diſtinction! was endeavoured 
to be eſtabliſhed between natural and municipal relations; but 
the natural relations are not thoſe only which attend the perſon of 
the man, political do ſo toa; with which the municipal are moſt 
cloſely connected: Municipal laws, ſtrictly, are thoſe confined to a 
particular place; political, are thoſe. in which the municipal laws of 
many ftates may and do concur. The relation of huſband and wife, 
I think myſelf warranted in queſtioning, as a natural relation : Does it 
ſubſiſt for life; or to anſwer the natural purpoſes which may rea- 
ſonably be ſuppoſed often to terminate ſooner ? Yet this is one of 


thoſe relations which follow a man every where. If only natural 


relations had that property, the effect would be very limited indeed, 
In fact, the municipal laws are principally employed in determining 
the manner by which relations are created ; and which manner 
varies in various countries, and in the fame country at different pe- 
riods ; the political relation itſelf continuing uſually unchanged by 
the change of place. There is but one form at preſent with us, by 
which the relation of buſband and wife can be conſtituted; there 
was a time when otherwiſe : I need not ſay other nations have their 


own modes, for that and other ends of ſociety. Contract is not 


the 'only means, on the other hand, of producing the relation of 
maſter and ſervant ; the magiſtrates are empowered to oblige perſons 
under certain Circumſtances to ſerve. Let me take notice, neither 
the air of England is too pure for a ſlave to breathe in, nor the laws 
of England have rejected ſervitude. Villenage in this country nö 
{aid to be worn out; the propriety of the expreſſion ſtrikes me 2 
little. Are the laws not exiſting by which it was created ? A mat- 
ter of more curioſity than uſe, it is, to enquire when that ſet of 
people ceaſed. The Statute of Tenures did not however aboliſh vil- 
lenage in groſs; it left perſons of that condition in the ſame ſtate 8s 
before; if their deſcendants are. all dead, the gentlemen are right 
to ſay the ſubject of thoſe laws is gone, but not the law; if the 
ſubject revives, the law will lead the ſubject. If the ſtatute of 
Charles the 2d. ever be repealed, the law of villenage revives in It's 
full force. If my learned brother, the ſerjeant, or the other gen- 
tlemen who argued on the ſuppoſed ſubject of freedom, will go 
thro' an operation my reading aſſures me will be ſufficient for that 
purpoſe, I ſhall claim them as property. I won't, I aſſure them, 
make a rigorous uſe of my power; I will neither ſell them, eat 
them, nor part with them. It would be a great ſurprize, and ſome 
incovenience, if a foreigner bringing over a ſervant, as ſoon as be 
got hither, muſt take care of his carriage, his horſe, and himſell 
in whatever method he might have the luck to invent. He mult 
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find his way to Londen on foot. He tells his ſervant, Do this ; the 
ſervant replies, Before I do it, I think-fit to inform you, Sir, the 
firſt ſtep on this happy land ſets all men on a perfect level; you are 


rior, or inferior, both go without their dinner. We ſhould find 
ſüingular comfort, on entering the limits of a foreign country, to be 
thus at once deveſted of all attendance and all accommodation. 
| The gentlemen have collected more reading than I have leiſure to 
collect, or induſtry (I muſt own) if I had leiſure: Very laudable 
W pains has been taken, and very ingenious, in collecting the ſenti- 
ments of other countries, which I ſhall not much regard, as affect- 
nag the point or juriſdiction of this court. In Holland, ſo far from 
= perfect freedom, (I ſpeak from knowledge) there are, who without 
beiag conſcious of contract, have for offences perpetual labour im- 
poſed, and death the condition annext to non- performance. Either 
all che different ranks muſt be allowed natural, which is not readily 
 conccived, or there are political ones, which ceaſe not on change of 
boi. But in what manner is the negro to be treated? How far 
lawful to detain him? My footman, accotding to my agreement, 
is obliged to attend me from. this city, or he is not; if no condition, 


W that he ſhall not be obliged to attend, from hence he is obliged, 
and no injury done. 


A ſervant of a ſheriff, by the command of his maſter, laid hand 
gently on another ſervant of his maſter, and brought him before 
bis maſter, who himſelf compelled the ſervant to his duty; an ac- 
WT ton of aſſault and battery, and falſe impriſonment, was brought; and 
be principal queſtion was, on demurrer, whether the maſter could 
command the ſervant, tho' he might have juſtified his taking of the 
ſerrant by his own hands? The convenience of the public is far 
better provided for, by this private authority of the maſter, than if 
be lawfulneſs of the command were liable to be litigated every 
time a ſervant thought fit to be negligent or troubleſome. = — 


Is there a doubt, but a negro might interpoſe in the defence of a 
maſter, or a maſter in defence of a negro? If to all purpoſes of ad- 
vantage, mutuality requires the rule to extend to thoſe of diſadvan- 
nge. is ſaid, as not formed by contract, no reſtraint can be placed 
e contract, Which ever way it was formed, the conſequences, good 


may obſerve, there is an eſtabliſhment, by which magiſtrates com- 
fel idle or diſſolute perſons, of various ranks and denominations, to 
525 In the caſe of apprentices bound out by the pariſh, neither 
e trade is left to the choice of thoſe who ate to ſerve, nor the con- 
ſent of parties neceſſary; no contract therefore is made in the for- 


mer inſtance, none in the latter; the duty remains the ſame. The 


ed as valid; the ſolemnity only of an inſtrument judged requiſite. 
A E Your 


juſt as much obliged to obey my commands. Thus neither ſupe- 


cr ill, follow from the relation, not the manner of producing it, 1 


cale of contract for life quoted from the Year-Books, was recog- 
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Your lordſhips, (this variety of ſervice, with diverſe other ſorts, ex. 
iſting by law here,) have the option of elaſſing him amongſt tho: 
ſervants which he moſt reſembles in condition: Therefore, (it ſeen 


to me) are by law authoriſed to enforce 4 ſervice for life in the ſlave, 
that being a part of his ſituation before his coming hither ; Which, 


as not incompatible, but agreeing with our laws, may juſtly ſubſiſt 
here: I think, I might ſay, muſt neceſſarily ſubfiſt, as a conſe. 
quenee of a previous right in Mr. Stewart, which our inſtitutions 


not diſſolving, confirm. I don't infiſt on all the conſequences of 


villenage z enough is eſtabliſhed for our cauſe, by ſupporting the 
continnance of the ſervice. Much has been endeavoured, to raiſe x 
diſtinction, as to the lawfulneſs of the negro's commencing ſlabe, 


from the difficulty or impoſſibility of diſcovety by what means, un- 


der what authority, he became ſuch. This, I apprehend, if a curious 
ſearch were made, not utterly inexplicable ; nor the legality of his 
original ſervitude difficult to be proved. But to what end? Our le- 


giſlature, where it finds a relation exiſting, ſupports it in all ſuitable 


conſequences, without uſing to enquire how it commenced. A min 
enliſts for no ſpecified time; the contract in conſtruction of law, is for 
a year: The legiſlature, when once the man is enliſted, interpoles ah 
nually to continue him in the ſervice, as long as the pablic has need 
of him. In times of public danger he is forced into the ſervice; 
the laws from thence forward find him a ſoldier, make him liable to 
all the burthen, confer all the rights (if any rights there are of that 
ſtate) and enforce all penalties of neglect of any duty in that pro- 
feſſion, as much and as abſolutely, as if by contract he had fo 


_ diſpoſed of himſelf, If the court ſee a neceſſity of entering into 
the large field of argument, as to right of the unfortunate man, and 
ſervice appears to them deducible from a diſcuſſion of that nature to Wl 
him, I neither doubt they will, nor wiſh they ſhould not. As to thi Wl 


purpoſe of Mr. Stewart and Captain Knowles, my argument does 
not require rover ſhould lie, as for recovering of property, not 
treſpaſs : A form of action there is, the writ per guod ſervitium ami. 


fit, for loſs of ſervice, which the court would have recognized; it 


they allowed the means of ſuing a right, they allowed the right 
The opinion cited, to prove the negroes free on coming hither, only 


declares them not ſaleable; does not take away their ſervice. I would 


ſay, before I conclude, not for the ſake of the court, of the aud: 
ence; the matter now in queſtion, intereſts the zeal for freedom 0 
no perſon, if truly conſidered ; it being only, whether I muſt apply 
to a court of juſtice, (in a caſe, where if the ſervant was an Er 
gliſhman I might uſe my private authority to enforce the perfot- 
mance of the ſervice, according to it's nature,) or may, witholl 
force or outrage, take my ſervant myſelf, or by another. I hope, 
therefore, I ſhall not ſuffer in the opinion of thoſe whoſe honeſt 


paſſions are fired at the name of ſlavery, I hope I have not tran 


greſſed my duty to humanity ; nor doubt I your lordſhips diſchary 
of yours to juſtice. Fai 


| Serjea 


WY > 
1, 40 
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gerjeant Davy—My learned friend has thought proper to conſider 
the queſtion in the beginning of his ſpeech, as of great importance : 
Tis indeed ſoz but not for thoſe reaſons principally aſhgned by 
him. I apprehend, my lord, the honour of England, the honour 
of the laws of every Engliſbman, here or abroad, is now concerned. 
Je obſerves, the number is 14,c00 or 15,000 ; if ſo, high time to 
put an end to the practice; mote eſpecially, fince they muſt be ſent 
back as flaves, tho” ſervants here. The increaſe of ſuch inhabitants, 
not intereſted in the proſperity of a country, is very pernicious ; in 
an iſland, which can, as ſuch, not extend it's limits, nor conſe- 
quently maintain more than a certain number of inhabitants, dan- 
Igetous in exceſs. Money from foreign trade (or any other means) 
is not the wealth of a nation; nor conduces any thing to ſupport it, 
any farther than the produce of the earth will anſwer the demand 
of neceſſaries. In that caſe money enriches the inhabitants, as 
being the common repreſentative of thoſe neceſſaries; but this re- 
preſentation is merely imaginary and uſeleſs, if the encreaſe of peo- 
ole exceeds the annual ſtock of proviſions requiſite for their ſubſiſ- 
tence. Thus, foreign ſuperflubus inhabitants augmenting perpetu- 
ally, are ill to be allowed; a nation of enemies in the heart of a 
(tate, ſtill worſe, Mr. Dunning availed himſelf of a wrong inter- 
pretation of the word natural: It was not uſed in the ſenſe in which 
he thought fit to underſtand that expteſſion; 'twas uſed as moral, 


ceſſert ate of a moral nature; but I know not any law to confirm an 
immoral contract, and execute it. The contract of marriage is a 
moral contract, eſtabliſhed for moral purpoſes, enforcing moral ob- 
ligations; the right of taking property by deſcent, the legitimacy 
of children; (who in France are conſidered legitimate, tho“ born 
before the marriage, in England not :) Theſe, and many other con- 
= quences, flow from the marriage properly ſolemnized; are go- 
vetned by the municipal laws of that particular ſtate, under whoſe 
oſtiutions the contracting and diſpoſing parties live as ſubjects ; and 
by whoſe eſtabliſhed forms they ſubmit the relation to be regulated, 


90 far as it's conſequences, not concerning the moral obligation, are 

intereſted. In the caſe of Thorn and Watkins, in which your lord- 
chip was counſel, determined before Lord Hardwicte. A man died 
in England, with effects in Scotland; having a brother of the whole, 


could not take. The brother applies for adminiſtration to take the 
hole eſtate, real and perſonal, into his own hands, for his own 
e; the ſiſter files a bill in Chancery. The then Mr. Attorney- 
[ 22 puts in anſwer for the defendant; and affirms, the eſtate, as 
dein 

by that law. Lord Hardwicke over-ruled the objection againſt the ſiſ- 
: ter » taking; declared there was no pretence for it ; and ſpoke thus, to 
. this effect, and neatly in the following words Suppoſe a foreigner 


which no laws can ſupercede. All contracts, I do not venture to 


i and a ſiſter of the half blood: The latter, by the laws of Scotland 


g in Scotland, and deſcending from a Scotchman, ſhould be governed 
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has effects in our ſtocks, and dies abroad; they muſt be diſtributed 
according to the laws, not of the place where his effects were, but 
of that to which as a ſubject he. belonged at the time of his death. 

All relations governed by municipal laws, muſt be ſo far dependant 

on them, that if the parties change their country the municipi 
laws give way, if contradictory to the political regulations of that 
other country. In the caſe of maſter and ſlave, being no moral 
obligation, but founded on principles, and ſupported by practice, 
utterly foreign to the laws and cuſtoms of this country, the law 
cannot recognize ſuch relation. The arguments founded on muni. 
Cipal regulations, conſidered in their proper nature, have been treated 
ſo fully, ſo learnedly, and ably, as ſcarce to leave any room for ob- 
ſervations on that ſubject: Any thing I could offer to enforce, would 
rather appear to weaken the propoſition, compared with the ſtrength 
and propriety with which that ſubject has already been explained and 
urged. I am not concerned to diſpute, the negro may contract to ſerve; 

nor deny the relation between them, while he continues under his 
original proprietor's roof and protection. Tis remarkable, in all i 
Dyer, for I have cauſed a ſearch to be made as far as the 4th of 
Henry 8th, there is not one inſtance of a man's being held a villain Wi 
who denied himſelf to be one; nor can I find a confeſſion of villenage 
in thoſe times. [Lord Mansfield, the laſt confeſſion of villenage | 
extant, is in the 19th of Henry the 6th.] If the court would ac- 
knowledge the relation of maſter and ſervant, it certainly would not 
allow the moſt exceptionable part of ſlavery ; that of being obliged Wl 
to remove, at the will of the maſter, from the protection of this Wil 
land of liberty, to a country where there are no laws; or hard laws 
to inſult him, It will not permit ſlavery ſuſpended for a while, 
ſuſpended during the pleaſure of the maſter. The inſtance of ma- 
ter and ſervant commencing without contract; and that of appren- 
tices againſt the will of the parties, (the latter found in it's conſe- 

' quences exceedingly pernicious ;) both theſe are provided by ſpecial 
ſtatutes of our own municipal law, If made in France, or any 
where but here, they would not have been binding here. To puniſh 
not even a criminal for offences againſt the laws of another country; 
to ſet free a galley-ſlave, who is a ſlave by his crime; and make a 
ſlave of a negro, who is one, by his complexion ; is a cruelty and 
abſurdity that I truſt will never take place here: Such as, if pro- 

mulged, would make England a diſgrace to all the nations under 
earth: For the reducing a man, guiltleſs of any offence againſt the 
laws, to the condition of ſlavery, the worſt and moſt abject ſtate, 
Mr. Dunning has mentioned, what he is pleaſed to term philoſophi- 
cal and moral grounds, I think, or ſomething to that effect, of fla- 
very; and would not by any means have us think diſre{pe&tuliy 
of thoſe nations, whom we miſtakenly call barbarians, merely for 
carrying on that trade: For my part, we may be warranted, I be- 
lieve, in affirming the morality or propriety of the practice does not 
enter their heads; they make ſlaves of whom they think fit. wy 1 
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| the ait of England; I think, however, it has been gradually purify- 
ing ever ſince the reign of Elizabeth. Mr. Dunning ſeems to have 
giſcovered ſo much, as he finds it changes a ſlave into a ſervant ; 
tho! unhappily, be does not think it of efficacy enough to prevent 
that peſtilent diſeaſe reviving, the inſtant the poor man is obliged to 


quit (voluntarily quits, and legally, it ſeems we ought to ſay,) this 


happy country. However, it has been afferted, and is now repeat- 

ed by me, this air is too pure for a ſlave to breathe in: I truſt, I 
WW (hall not quit this court without certain conviction of the truth of 
WW that aſſertion. | 


| Lord Mansfield — The queſtion is, if the owner had a right to 

detain the ſlave, for the ſending of him over to be ſold in Famaica. 
In five ot fix caſes of this nature, I have known it to be accommo- 
dated by agreement between the parties: On it's firſt coming before 
me, I ſtrongly recommended it here. But if the parties will have it 
= Jccidcd, we mult give our opinion. Compaſſion will not, on the one 
hand, nor inconvenience on the other, be to decide; but the law: 


both ſides. Contract for ſale of a ſlave is good here; the ſale is a 


maintain the price according to the agreement. But here the per- 
= on of the ſlave himſelf is immediately the object of enquiry ; which 
WF makes a very material difference. The now queſtion is, whether 
Wy any dominion, authority or coercion can be exercifed in this coun- 
= try, on a ſlave according to the American laws? The difficulty of 
Wy adopting the relation, without adopting it in all it's conſequences, is 
indeed extreme; and yet, many of thoſe conſequences are abſolutely 


band, ſhould we think the coercive power cannot be exerciſed : 
is now about fifty years ſince the opinion given by two of the 
greateſt men of their own or any times, (fince which no contract 
has been brought to trial, between the maſters and ſlaves ;) the ſer- 
vice performed by the ſlaves without wages, is a clear indication 
they did not think themſelves free by coming hither. The ſetting 
14,000 or 15,000 men at once free looſe by a ſolemn opinion, is 


bort, (Coventry and Yoodfall,) where a man had contracted to go as 
a wmariner: But the now caſe will not come within that deciſion. 
Mr. Svewart advances no claim on contract; he reſts his whole de- 
wand ona right to the negro as ſlave, and mentions the purpoſe of 


the parties will have judgment, fiat juſtitia, ruat cœlum, let juſtice 
be done whatever be the conſequence, 5041. a head may not be a 
high price; then a loſs follows to the proprietors of above 700, ooo]. 
ſterling, How would the law ſtand with reſpect to their ſettle- 
ment; their wages? How many actions for any flight coercion by 


In which the difficulty will be principally from the inconvenience on 


matter to which the law properly and readily attaches, and will 


contrary to the municipal law of England. We have no authority to 
regulate the conditions in which law ſhall operate. On the other 


much diſagreeable in the effects it threatens, There is a caſe in Ho- 


1 detainute to be the ſending of him over to be ſold in Jamaica. If 
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the maſter? We cannot in any of theſe points direct the law; the 


law muſt rule us; - In theſe particulars, it may be matter of weighty 
conſideration, what proviſions are made or ſet by laws Mr. Stew. 
art may end the queſtion, by diſcharging or giving freedom to the 
negro. I did think at firſt to put the matter to a more ſolemn way 
of argument: But if my brothers agree, there ſeems no occaſion, [ 
do not imagine, after the point has been diſcuſſed on both ſides ſo Wi 
extremely well, any new light could be thrown on the ſubject. It 
the parties chuſe to refer it to the Common Pleas, they can give 
themſelves that ſatisfaction whenever they think fit. An applica. 
tion to parliament, if the merchants think the queſtion of great 
commercial concern, is the beſt, and perhaps the only method of 
ſettling the point for the future. The court is greatly obliged to the 
gentlemen of the bar who have ſpoke on the ſubject ; and by whoſe 
care and abilities ſo much has been effected, that the rule of deciſion 
will be reduced to a very eaſy compaſs. I cannot omit to expreſs 
particular happineſs in ſeeing young men, juſt called to the bar, 
have been able ſo much to profit by their reading. I think it right 


the matter ſhould ſtand over; and if we are called on for a deciſion, 
proper notice thall be given. | N 1 


Trinity Term, June 22, 1772. 


Lord Mangiell—On the part of Somerſet, the caſe which we gave 
notice ſhould be decided this day, the court now proceeds to give 
it's opinion. I ſhall recite the return to the writ of Habeds corpus, as Wl 
the ground of our determination; omitting only words of form. The 


captain of the ſhip on board of which the negro was taken, makes 


his return to the writ in terms ſignifying that there have been, and 
ſtill are, ſlaves to a great number in Africa; and that the trade in 
them is authorized by the laws and opinions of Virginia and Je- 
maica; that they are goods and chattels; and, as ſuch, ſaleable and 
ſold. That James Somerſet, is a negro of Africa, and long before 
the return of the king's writ was brought to be ſold, and was fold 
to Charles Stewart Eſq. then in Jamaica, and has not been manu— 
mitted fince ; that Mr, Stewart, having occaſion to tranſact buſ- 


neſs, came over hither, with an intention to return; and brought 


Somerſet, to attend and abide with him, and to carry him back s 
ſoon as the buſineſs ſhould be tranſacted. That ſuch intention his 
been, and ſtill continues; and that the negro did remain till the time 
of his departure, in the ſervice of his maſter Mr. Stewart, and quit 
ted it without his conſent ; and thereupon, before the return of the 
king's writ, the ſaid Charles Stewart did commit the ſlave on board 
the Ann and Mary, to ſafe cuſtody, to be kept till he ſhould {et 
ſail, and then to be taken with him to Jamaica, and there ſold 25 
a ſlave, And this is the cauſe why he, Captain Knowles, who Wa 
then and now is, commander of the above veſſel, then and no# 
lying in the river of Thames, did the ſaid negro, committed 5 1 

oe . | | cultod ), 
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the court. We pay all due attention to the opinion of Sir Philip 


ſelves to the Britiſb planters, for all the legal conſequences of ſlaves 


coming over to this kingdom or being baptized, recognized by 


Tord Hardwick, fitting as Chancellor on the 19th of Offober 1749, 
dat ever would lie: That a notion had prevailed, if a negro came 
over, or became a chriſtian, he was emancipated, but no ground in 
uw; that he and Lord Tax, when Attorney and Solicitor-Gene- 
aul, were of opinion, that no ſuch claim for freedom was valid; 
that tho' the Statute of Tenures had abolithed villains regardant to 
a manor, yet he did not conceive but that a man might ſtill become 
a viliain in groſs, by confeſſing himſelf ſuch in open court. We 
are ſo well agreed, that we think there is no occaſion of having it 
argoed (as I intimated an intention at firſt,) before all the judges, as 
= is uſual, for obvious reaſons, on a return to a habeas corpus; the only 
WS queſtion before us is, whether the cauſe on the return is ſufficient ? 
| If it is, the negro muſt be remanded if it is not, he muſt be diſ- 
charged. Accordingly, the return ſtates, that the ſlave departed and 


nothing can be ſuffered to ſupport it, but poſitive law, Whatever 
inconveniences, therefore, may follow from a deciſion, I cannot ſay 


i : | this caſe is allowed or approved by the law of England; and there- 


1 fore the black muſt be diſcharged. 


Pitt againſt Harbin. 


RS. Harbin deviſed to her four nieces, and on the death of 

VA any of them without iſſue, the whole ſhould go to the ſur- 

vivor or ſurvivors ; but if any of her ſaid nieces died, having child or 

children, then the ſhare to go to ſuch child or children ; if all died 
without iffue, then the whole to her nephew. 


Catherine Pitt, one of the nieces, married G. Pitt, and had iflue 


V. and G. Both died in the life of their mother; G. Pitt left iſſue 


Eliz. and G. grand-children of C. the three other nieces died with- 


out iſſue, one in 1712, C. in 1745, and another in 1 d F. 
as 3 3 0 55 759 an : 
in 1765. The will was made in 1705. . . 


On 


| cuſtody, detain; and on which he now renders him to the orders of 


Yorke, and Lord Chief Juſtice Talbot, wheteby they pledged them 


WF refuſed to ſerve; whereupon he was kept, to be ſold abroad. So 
= hich an act of dominion muſt be recognized by the law of the 
Ws country where it is uſed, The power of a maſter over his ſlave has 
deen extremely different, in different countries. The ſtate of ſla- 
WF vcry is of ſuch a nature, that it is incapable of being introduced on 
any reaſons, moral or political; but only poſitive law, which pre- 
ſeruees it's force long after the reaſons, occaſion, and time itſelf irom 
= whence it was created, is eraſed from memory: It's ſo odious, that 
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On the death of F. the grand- children of C. claim the whole, 
On the other hand, the repreſentatives of Mrs. Harbin ſay, that ny. 
thing but the ſingle ſhare which C. took by lurvivorſhip goes to the 
grand-children of C. 


It was argued, that ifa niece left children, twas meant thoſe chil. 


dren ſhould take all by ſurvivorſhip, which their parent could have i 


taken if living; and all that on failure of iſſue was to have gone 


over to the nephew of the teſtatrix, which was the whole. And 
that the nieces who ſurvived C. and died without iſſue, could take 


only a life intereſt, which they could have preferably to the ifſue of 
the deceaſed liſter, but no more; they could not take any part but 
by implication, being grand-children, and not children; and if they 


take at all by implication, they ſhall take the whole. On the other 


hand, that conſiſtently with the intention of the teſtator, no fur. 


vived ſhare can go to the repreſentatives of the dead niece. How 


is it poſſible, if there be an accrued ſhare to ſiſters repreſentatives 


during the term, the whole ſhould go to the 3 And 8 the If 


Whole is to go to bim, or none. 


Can the children of C. take? The teſtatrix ſays there ſhall be no 
ſurvivorſhip. They can take no more than C. at her death was intit- 
Jed to, which was only her own and the ſhare of one of the ſiſters. 
If C. bad ſurvived all four ſiſters, they would then have been to take 


the whole. It was contended, on the part of the children, they 


ſhould take as of property undiſpoſed any where elle, 
Sir Thomas Sewell, Maſter of the Rolls—The intention of the 


eſtatatrix, clearly. made out from the will, is, that the children, if any, 
ſhould take the whole. 1 think no conjecture ſhould be drawn; but 
from neceſſary implication, the will muſt be preſcrved. 


She gives in legacies 1 col. to her brothers and hſters, and 20 |, 
to one niece, 10/. apiece to the other three. 


She limits the pd for as much of the term .as ſhall run out 
during the liſe of her nieces; but this no more, expreſsly, than 4 
lite intereſt to the nieces, remainder in the term to children, if any; 
and if any of the nieces die without children, then the part or ſhare 
ſhall go to the ſurvivor or ſurvivors. The laſt died without children; 
and here riſes the difficulty, She meant, I think, not only the (hate 
accruing to the ſiſter leaving iſſue at the time 7 her deceaſe, but 
all the ſurvivorſhips of the other ſhares, to go to her child or chil- 
dren; if other or.others had been here, inſtead of ſurvivor or ſut- 
vivors, there could have been no — The meaning then muſt 
have been, the children ſhould take; the whole ſhare ſhould have 
gone to the children. nd It otherwiſe, on the child or children 


dying 


n 


= good in his abſence ; and that at leaſt, in this, the title of the gentle- 
man choſen as fellow was bad, that he was admitted without the 


1 in the life-time of any of the four ſiſters, the ſhare of the 


children would have been taken out of their repreſentatives, and 
gone to Mr. Myndbam, which is abſued, TS 


— 


Directions given accordingly. 
Univerſity Caſes. 


| f Marriet againſt | Gregory. 


"NFORMA TION in the nature of a quo warranto-againſt the de- 

fendant, to Thew cauſe, why he holds the office of fellow of Tri- 
nity- Hall. The election was by the fellows, in the abſence of the maſ- 
ter. It appeared, it ſeems, on affidavits, that the maſter by the ſtatute 
was to be forewarned and waited for; that the election was to have 


ten days notice, was not to be in vacation; and that in twenty- 


eight days, incluſive of the ten, the election muſt be made, otherwiſe 
napſe to the maſter; and that the maſter muſt reſide, and not even 
he a night out without leave of the college. Dr. Marriet being ab- 
(cat, the fellows gave notice on the firſt day of term, that an elec- 
don will be on the 20th of Ofober. The maſter writes word, being 
= :bſcnt, that his health will not permit him to come: before the 8th 


of November, (which was a day after the twenty-eight days;) but 


that if he does not come then, they may go on without him. They 


did not elect till the 3d of November. Objected, that this election 
was bad, and conſequently the title of Mr. Gregory; that they 


ſhould have waited for the maſter ; that the election could not be 


* 


maſter, On the other hand, that the court had not ſtrictly an au- 
thority to grant informations; for that colleges in the univerſity were 
not within the ſtatute of g Queen Ann; but that they were agreed 
to waive-exceptions of form, and reſt on the merits. That the maſ- 


der was bound to have been reſident, that he was both fræmenitas & 


expectatus, according to the ſtatute, forewarned and expected, a rea- 
lonable time; that he had no right to appoint a day; that if he had 
been there, and had not given a vote, they might, by the ſtatute, 
have elected without him: The ſame if he was abſent. beyond due 


time, and had by his-refuſal to attend precluded himſelf from giving 
| 2 vote, That had he been preſent, and had given a vote with the 
mmority, the election by the majority would have been good with- 
out him; much more, when he choſe to be abſent, having due 


EY dts and more than was ſtrialy due; and that the election was 
. therefore 


200d. 


gaad. Contended by Mr. Dunning, that it was not 


| | A form | 


22 Faſter Term, 12 Geo. 3. K. B. 


A form of government there muſt be in the college ſubſiſting in 
ſome perſons, and to which an head is neceſſary. % U 00 


The ſtatutes of the founder have appointed an head; that is, the 
maſter. * Conforment ſocii cuſtodis ſuffragio,” are the words. Pre. 
ſentia cuſtodis neceſſario requiritur, ſuſfragia majoris partis ſoctorum 
ſufficiant, fi magiſter votim non dederit, aut ſi alia parte det. The 
power of the maſter was reſtrained from ſtopping the election, and 
alſo from abſenting himſelf i præmonitio fuerit & expectatus fuerit, 
neque intereſſe voluit, the fellows may elet., 


© "There can be no reaſon to raiſe a doubt, more than if the conſti- 
tution had been recent. Plea of uſage avails not againſt the maſter. 


The maſters have uſually been of another college; are not bound 
by the conſtitutions to attend; but have a right. Forty electors in 
his abſence, againſt five in his preſence, are of no import; he has Ml 

probably in moſt, certainly in many, by his ſubſtitate been preſent; 
as by the conſtitution he might. Had this been in the caſe before 
the court, probably the five and the forty would have changed 
Rees, 3 3 


An inſtance ſhould have been brought, when he had expreſſed his 
pleaſure to be there, and they had proceeded without him, and the 
election allowed. . 


By the college ſtatutes, there is a prohibition to proceed to elec- 
tion in vacation, and till after ten days are expired, that abſent fel- 
lows may have an opportunity to attend, in expreſs terms. Excep- | 
tions have been taken, by his adverſaries, againſt Dr. Marriet's ab- 
ſence ; though, I believe, they ſet him the example. 
Exceptions to the vaſt difficulty of informing the maſter of the 
election propoſed ; as if all the buſineſs, real buſineſs in the world, 
were confined within the college walls; and as if the ſame monks 
filled thoſe walls as formerly, who did not know where Londil 
. 5 


Therefore, on the eleventh day, without notice, the fellows pro- 
ceeded to the election; as if it were not only competent under tht 
ſtatute, but neceſſary, to proceed immediately. Wherever the foun- 
der has not limited the maſter's authority, he may make bye laws 
not inconſiſtent with the law of the land; unleſs the appointment 2 

of a ſubſtitute had been provided, they could not without note Bl 
have concluded the election without his perſona] appearance. 5 
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In the caſe of the Mayor of Bedford, who ebſented himſelf on 
an election, the recotdet took on himſelf to proceed without the 
mayor; it came before this court, and the election was ſet aſide. 
The objection is nugatory, that he may evaſively abſent Himſelf, and 
lay claim to the nomination: There are compullive powers, and 
penal inforcements, in this caſe; and the claĩm of nomination would 
be of no effect, if unduly ſet up. Tis abfurd, to ſuppoſe ſuth 
ignorance in the viſitor, having magnified, for reaſons, the collegi- 
ate juriſdiction, that he ſhould not diſtinguiſn ſuch a caſe. That 
the conftruction of premonitio, that they (Foald not elect when the 
| maſter was taking a ride, but wait till the ride was over, as the 
| ſenſe of expectutus fuerit, Teerhed ſet up for joke, but was ſeriouſly 
uſed. ; TT 


The maſter, though perceiving ho doubt, as was avowed, his pre- 
ſence would have no influence, yet fignified his intention. They 
would not however allow him the mere feather of admiſſion. The 
bells ſet a ringing by way of triumph; though that was regularly 
to be at the arrival of the viſitor, when the election was concluded; 
the maſter called on, by way of infalt ſure, when he was to be a 
mere cypher. He was not to come among them in their hours of 
coltation, amidſt the tipging of the bells, to announce the joyful 
dings; and give any painter that might be in town, an occaſion of 
deicribing the happieſt man in the world, a fellow newly elected. 
All this was to be nothing to him; when they were ſubſided into 
_ ici monaſtic ſadneſs, then he was bound to partake in it; their 
= "cs of feſtivity he was baniſhed from, though his known huma- 
ny muſt have been delighted with the fight. 


_ The days before the time appointed by Dr. Marriet, they 
E | thought fit to ele ; not that they thought they were bound to em- 
ploy all the time from-whence the election might commence, in the 
duties of clecting; for they did not. eee | 


FPhbey ſay the ſolemnities of the law might be omitted, and the 

_ / £79 therefore of an abſent maſter not neceflary. Did the 
bonder mean ſo? No. He is to be waited for, favs the founder. 
Bot who ſay, they, is to admoniſh, or to give warning? The ſenior 
fellow, or the whole body, as their own fenſe of the matter is. 
Suppoſing they imagined their election valid without the maſter, 

bor moment ſuppoſe it to be ſo; why not, at leaſt, wait for the ad- 
fin by the maſter ? which could not affect their right of elec- 
boa, and is not worth inſiſting on by Dr. Marriet, without eſta- 
. —.— the material right of election. I hope, the fellows, having 
VÞ rn to the maſter, will not think it at leaſt unteaſon- 
=... = obliged by a judicial decifion to the performance of their 
es: An obedience ſo fit and becoming, that, T think, I mav ven- 
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a 15 affirm no gentleman would refuſe, but from the prejudice of 
trifling quarrels. They, indeed, on their part, and J for my client, 


whether as to judges authoriſed by the law to determine the ca 


or arbitrators choſen by conſent of both parties, have ſubmitted the 
matter in queſtion to this court. Let them not, therefore, having 


brought their cauſe hither, aſſert a ſuppoſed power to wait for their 


' viſitor, whom neither we nor they know, and of whom no trace 
are diſcovered for theſe three hundred years that I can make out, 


In the mean while, inſtead of any attention to the profeſſion of the 


law, it might be a muſic college, a college for rope-dancers, accord- 


ing to the various genius of their members, till the Jes are pleaſed 
to be convinced of a Meſſiab having come. Tis exactly the fame 


caſe, as where the viſitatorial power, and that of the maſter coincided, 


and therefore on diſpute, a reference was neceſſary to this court. In 
Sir Jahn Strange's Reports, The King againſt Bentley, it was deter- 
mined; as there was no viſitor for the body of the univerſity, the 
judgment belonged to this court. 3 | 


Why are we to examine concerning a non-entity ? 


On an information on the gth of Queen Ann, mayors and other i 


officers, will take in maſter of a college as head of a lay-corpora- 
tion, the fellows are as aldermen ; and therefore come within the 
deſcription. This was denied, becauſe they are ſaid to be officers of 
a corporation in. cities or towns; and are thus contradiſtinguiſhed by 


the locality. How contradiſtinguiſned? They uſe the largeſt deſcrip | 1 


tion or ether place: Has Trinity-Hall no locality? We are war- 
ranted to ſay, therefore, this place is a corporation, 1s ſubject to the 
juriſdiction of this court. A mandamus has not been unuſual, but 


otherwiſe : It has not been applied for before in the inſtance of an if 
_ univerſity, for a reaſon which I am ſolicitious to maintain, for the 


credit of the univerſity ; no other college, nor that before, has been 
in the ſtate in which Trinity-Hall now is. If a man is improperly 


kept out, this court will ſee that he be put in; if improperly put 


in, that he be put out. I think, this power will not be eaſily dil 
puted, 58 


Mr. Davenport — The queſtion before the court, in the caſe of : 


The King v. Corporation of Hertford, quoted by Mr. Dunning, wu 
only to determine whether a miſdemeanor, battery or  treſpals 
With reſpe& to Wincheſter College, as the warden, being biſhop of 
Cheſter, was alſo viſitor, they were obliged to have recourſe to the 
King's juriſdiction, becauſe the maſter could not viſit himſelf. 


r. Dunning continued It has been ſaid to the merits of the 
cauſe, it were better to ſuffer an injuſtice from irregular proceeding 
on their part, than the inconvenience which they ſaid would ariſ 
trom the court's interfering, What the inconvenience from the i- 

.terpoſition 
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terpoſition of the court can be, to prevent irregularities and undue 
elections, which here is no other power to prevent, if they happen 
in this college. Tis ſaid, præmonition muſt have been when the 
| maſter was abſent; for, to what purpoſe when he was preſent ? They 
| might have found, if they had gone to 1698, inſtead of 1699, that 
a proteſt was made, and by the ſenior fellow, againſt elections in 
abſence of the maſter. And in 1691, a decree, when the majority of 
the fellows were agreed, that they ſhould have waited for the maſter. 
The election, by the ſtatute and their own confeſſion, was not neceſ- 
gary, nor could be without the maſter's preſence, if he choſe to 
come in eighteen days after the tenth : After which, if no elec- 
tion is made, within thoſe eighteen days, the election devolves 
to the maſter. They anticipated it four days. I ſubmit the elec- 
WS tion is void, for want of the preſence of the maſter ; and for want 
= of admiſſion by the maſter, „„ 1 
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Lord Chief Juſtice—This is an application by Dr. Marriet, 
Ws maſter of Trinity-Hall, which is a college in Cambridge, that an in- 
Ws formation may be entered in the nature of a quo warrarto, againſt a 
Mr. Gregory; who, he complains, has uſurped a fellowſhip of that 
college. It has been objected, that there being no heirs to the vi- 
WS ltor, it eſcheats to the King; who waives it. It might have been 
objected, this is an eleemoſinary foundation; and therefore, goes to 
W the King in Chancery. But this is not upon a caſe of charity, but 
of a lay-foundation ; and therefore the caſe comes before the King 
nin this court, 8 | 


5 In the Vincheſter caſe, it was held a ſuſpenſion while the war 
denſhip and viſitation coincided ; and that ſo long this court ha 
= juriſdiftion, 5 a | = 


in the act 19 G. 2. there is a proviſion inſerted, that in caſe 
= : diſpute ſhould ariſe about the election of a maſter or fellows, 
it ſhould not be referred to the viſitatorial power of the King, 
but to the King here: And judgment muſt certainly be according 
680 the ſtatutes of the place. An objection has been raiſed, that 
an information in the nature of a quo warranto will not lie in this 
cCort, nor can be filed by the coroner of this court; but by the 
= torney-general, who may chooſe whether he will file or no, 
s it does not come within the gth of Queen Aun. But it has been, 
by I thiak, truly aſſerted, ſuch information exiſted betore the g9ih of 
Wd Queen Ann; and if ſo, it is not taken away. It may become very 
material to perſons as poſſeſſed of franchiſes. It was very right in 
Wy <ountcl on both ſides to enter into the merits of the cauſe; that the 
court, who is obliged to find a remedy, if that on information would 
not do, might not be compelled to find one. If Dr. Marrict were 
lo diſpoſed, he might nominate another to be fellow, as by laple : 
But it has been dropt by counſel, that Dr. Marriet has no objec- 
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tion to Mr. Gregory, and would not be willing to ſet up a perſon 


alt wh was 


who would be entitled to try the right; though thinking himſelf 
injured, The maſter could not have a right to appoint the day; for 
then the præmonitio would: have been abſurd. After the ten days, 
and not before, they are to meet, and then may proceed to election 


within the term allowed. 


The maſter gives notice in this caſe, in theſe words. I cannot 
poſſibly, by reaſon of my health, go on before the Sth of November, 
and therefore appoint that day; and if I don't come down, you may go 
on the day after: On which it's obſervable, on the Doctor's own con- 


: ſtruction of the ſtatute, he appointed after the lapſe of the term; for 


he ſays, the twenty-eight days include the ten from the firſt day of 
term ; it therefore expired on the 7th of November : And the fellows 
might well be unwilling to ſubje& themſelves to a three or four years 
litigation. As to admiſſion, the abſence of the maſter is to anſwer for 


it. The ſtatute expreſsly ſays, © the maſter ſhall not lie one night out 


of college without leave.“ I am ſorry they have interpreted, by giving 
a beneficial conſtruction, as they do, that the maſter and fellows are 
to lay every night out of college. I hope it will not extend to com- 
pel reſidence, as it has been underſtood otherwiſe ſo many years; 
but, in this reſpe&, his abſence precludes him. It appears to me, 
the admiſſion, as ſet forth in the affidavit by the ſenior fellow, is ſul- 
ficient; and that Dr. Gregory is ſufficiently elected. 


Mr. Juſtice Afon—lt is very material, to conſider in what manner 


the exerciſe ſhould be of an information, in the nature of a quo war- 
 ranto. | 


* 


The precedents are in the name of the attorney-general ; but: 
great number have been found, 'tis aſſerted, on a late ſearch, filed 
by the coroner of this court. 


Rule diſcharged, 
Bail. 


I XCEPTION againſt three offered for bail inſtead of two: 
Not allowed. I ſuppoſe, becauſe notice was given of all to 


juſtify ; ſo that the plaintiff might have taken them or any he ples 


ſed : For notice, that A. B. C. or two of them, will juſtify, is bad; 
as appears by the opinion of the court in another caſe, 


Irregularity. 


N a motion to ſet aſide proceedings for irregularity: The i. 
regularity complained of was, the proceſs being ſerved on the . 
ſheriff of Middleſex, when it ſhould have been London. 1 
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It proved to be a miſtake of the perſon who ſerved the proceſs, 
as to the ſituation of the premiſſes ; which were on the right fide of 
Chancery-lane, and all the houſes on that fide he conceived to be in 
Middleſex ; as it ſeems, indeed, they are, except one or two. They 
ſuffered the plaintiff to go on, without notice of the irregularity, 
till the day before he might have ſigned his jadgment. 


Rule to ſet aſide the proceedings, but without coſts. 


Goodlight againſt Bridge. 
Confidence between Client and Attorney. 
HE court will not permit an attorney to alledge, his client 


5 has. declared before action brought, he will waive a forfeiture 
on which he ſupports his action. 


Anonymous. 


N a verdict againſt a man, for having in his poſſeſſion a piece 
2 of old copper markt with the broad arrow, Motion to mi- 
Wy tigate the fine; but it was not conceived within the judges authority 
by the ſtatute. The man appeared ſimple, and really ignorant of the 
meaning of the mark. Affidavit that he was not worth above 3o/. 
clear. 5 | | | | 


Judgment, with a fine of 40 5. 


Abatement. 


HEN a woman is ſued as feme-ſole, and between the ori- 
» ginal proceſs and appearance, marries, the action ſhall not 
abate on a writ of error; and to this, King v. Jones (Lord Raymond) 
Vas cited. —Therefore, to reverſe judgment or abate the action, the 
plea muſt be on a writ of error, that ſhe was, at the time of ſuing 
out the original writ, and ſtill is, a feme-covert. 


Baxter againſt The Corporation of Shrewſbury. 
3 ()* a motion for a new trial, as on a verdict againſt evidence; 
ES 8 the jury having found a cuſtomary right for perſons born in 
3 ne place to be admitted, paying 5 /. 


The 
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on which he then threw himſelf, till they gave 500 J. Motion de 


— 


The court, particularly Juſtice Aton, ſeemed to doubt the er. 


iſtence of ſuch a bye-law; and, it ſtood over. And afterwards, ij 


the ſame term, Lord Mansfield delivered his opinion thus—— 


We all think this a matter of great importance, to come to: 


ſolemn determination; though by what courſe requires to be delibe. 


rately reſolved, 


If the 5/. fine be only a bye-law, it might be repealed ; if uſage 
not. The jury indeed found it an uſage, but new evidence hy 


ariſen fince. 


Whether it extends generally, or no, is a point of very weighty 
diſcuſſion, The largeneſs of the fine is difficult to be accounted 


for; but my brother Aſton has mentioned toll, and other PO? 


advantages, which may be a good cauſe why the freemen o 


_ Shrewſbury ſhould be ſubject to ſo large an one. 


We think the rule ought to be diſcharged. 


Appearance to Judgment. 
N a motion of Mr. Gould, to diſpenſe with the perſonal ap- 


pearance of certain delinquents to receive judgment: 


It appeared they were overſeers, and had diſpoſſeſſed a poor wo- 
man out of a little cottage where her father had lived fifty years, on 
an apprehenſion that the would marry, and thereby gain a ſettk- 


ment. The woman was wandering without an houſe, and her co. 


tage had been deſtroyed in the night. 


Lord Mansfield—The court ſuſpends the rule for commanding or 
diſpenſing their perſonal appearance, 'till it be known whether the 


overſcers will rebuild the houſe, at the expence computed of 200 
and pay the expence of journies and time ſet by the court. If the 


tail of ſo doing, it is likely to turn out much more. 


Scale again Hunter. 


To ſet afide a Verdict for excgſive Damages. 
N an action for damages for the value of a greyhound, tif 
plaintiff laid his damages at 20/, The jury by their verdi 
gave 80 J. and one of the jurors ſaid, he would not get off the bed 


ſet 


UF 
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in his declaration. 


det afide the verdict, as exceeding the damages laid by the plaintiff 


W 1: appearing to the court that the verdi& did exceed, and that 
WE the jury had taken into .confideration abuſive words ſpoken, as if 
de action had been, & alia enormia, the verdict was ſet aſide. 


3 
8 


King againſf Badford, 


Non information for ſuffering and exerciſing within his houſe 
N billiards and other unlawful games. > 


= The man was not ſummoned, the games not expreſſed, except 

W'billiards, which were laid as againſt the 30 G. 2. which was held 
not to extend, except to perſons under particular deſcriptions; and 
W billiards were not taken to be within any other act except, perhaps, 
W 3; E 8. which inflicts different penalties from what were intend- 
ed by the information, and ſubjects the offender te the cognizance 
of a different juriſdiction, 


Rule to ſhew cauſe quaſhed. 


Bail. 


E IF rule be to put in bail within four days, and bail be put in after 
T the four days, and before motion for attachment, it ſeems - 
good. Sed Qu. 7 


Bail in Felony. 
. X. return to an Babeas corpus, priſoners were brought before 


* the court, on ſuſpicion of ſtealing feloniouſly a large quantity 
ot cotton. 8 


It was pleaded, that the commitment being on ſuſpicion, and 
Proprietors in the linen trade commonly, on account of the great 
1 loſs ſuſtained, charging the whole ſtock, there was no ground ſuffi- 
ent to ſuppoſe felony on acount of quantity; and therefore, that 
bey be admitted to bail. 3 


s.. 7 
r 


iat Ochecdion. That they may take their trial in five days at the 
BH ſeſſions; and that the priſoners got into their hands a large quantity, 
YH under pretence of printing, but took out the marks. Therefore the 
b | rent made them guilty of ſtealing ab initio; as in an horſe taken 
m the owner under pretence of trying his paces. 


* 2d Objection. 


2d EEC To Ger of the ball, fir being wild 


they muſt give four bail; and Mr. Beareroft fad, that when more 


was offered than the law will require, as four are required in te 


caſe of felony, they muſt be able to Py * 
Court No ſuch rele. 


zd Ob ſection. In the caſe of felony, leſs than four are never 
taken. 


The court denies. 


4th Objetion. Againft the bailz notice of ſix, and thuee allowed; 
one of whom does not appear. 


Court agreed 1 not to admit bail, volefs the third appeared; 00 


obſerved, that it is an exception againſt the perſon offering bail, to 


have ſo many excepted.: One was received at laſt, of thoſe ex- 


ce pted. 


The proſecutor conſents that they tay 3 in Tatil, eld, on. condi· 


tion, that they be delivered up: on notice. 


Trinit) 
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Barker againff Freeman. 
On Conſtruction of a Deed. 


IMIT ATION to ſupport an eſtate tail, ran in the 
following term — . : 


4 Eſtate for ninety- nine years, if the tenant ſhould ſo long 
die; and after his death to truſtees, to preſerve contingent remain- 
ders during his life. | 


— 


dates were all void. That the deſign of the ſettler could not be 
known; that it was more than obſcure and untechnical, it was un- 
znstelligible, nonſenſical, and impracticable,; and an utter contradic- 
W tion, The ſettler was maſter of the queſtion, and has ſaid, the 
eſtate of the truſtees ſhall not commence during his life, but after 
his death. An eſtate for ninety-nine years, is not an eſtate for life: 


cular eſtate to ſupport; for it is not to commence till after his 
death. And, in conſtruction of law, his life may out ſtand the term, 
and then there will be no eſtate out of which the remainder can 
pp pring; for it cannot veſt during his life, he has expreſſed the con- 
uuary; and after his death it cannot, becauſe the particular eſtate 1s 
| ſhort of an eſtate for life. 1 


ik he died without iſſue, to Robert Dormer for ninety-nine years. 
And on his death, or ſooner expiration of the term, to the truſtees 
named, to preſerve contingent remainders during life. The ſame in- 
congruity was alledged: And had it not been for the words * or ſoon- 


Argued, That this limitation being repugnant, the ſubſequent eſ- 


So that the remainder is void at it's creation, for want of parti- 


In the caſe of Dormer v. Furteſcue, 1762, in the Houſe of Lords. 


——Limitation of an eſtate to Jobn Dermer, and his heirs; and 


32 
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c of expiration of the term, would have been a caſe in point. Az 


tion in favour of the preſent objection. As to the doctrine of te. 


_ kat quam pereat.; ſo by the mere dry rule of conſtruction, we muſt 


— 


I 


a7 £2 3 8 = E 2 * 7 2 2 
n 


eſtate for life, to commence after death, is void: But the expiratioy 
of the term might have happened by effluxion, forſeiture, or van. 
ous ways. Therefore, if it was then determined thoſe words only i 
« or ſooner,” &c. made it good, it appears an expreſs determin. 


jecting inſenfible words; it cannot be diſputed, they may reje, q 
more properly diſregard, inſenſible words; that is words, I ſuppoſe 
that cannot be underſtood. Words are not inſenſible that are co. 
trary to other words in an inſtrument, but very operative; they 
make it effectually void. "3s 


Serjeant Glynn, on the other ſide— This is a point which yon 
lordſhips left open, having decided the reſt; and is, whether an e. 
tate of freehold paſſed to the truſtees to preſerve contingent remain. 
ders, or not. In which laſt cafe, the whole intent fails of all px. WW 


ties. We contend it to be a remainder to the truſtees of an «fat 


of freehold, an eſtate for years only between; which being a cha. 5 
tel intereſt, the freehold, having nothing elſe between, commence Wl 
immediately to the truſtees. 9 


The very part to which your lordſhips apply your attention a 
preſent, proves the intent, that the truſtees muſt take immediate) Wl 
on ſurrender, forfeiture, or other accidental lapſe of the term, he. 
fore death of the tenant for years. | "51, 1M 


The true method of conſtruing, we ſubmit, is—rejeCing the 


words © after the deceaſe,” or ſupplying other words, or ſfoone 


« expiration,” Ce. It is ſaid, there's no pretence nor precedent o 
the books, for rejecting any words not merely inſenſible. In Loi 
Coke, an eſtate to heirs male, without ſaying of his body, makes! 


good fee-ſimple, rejecting the word © male.” So in all condition 


of a deed, or limitations of a ſettlement, a word not only that de- 
feats, but makes leſs beneficial than the former, is always, by the 
conſtant .courſe of the conſtruction of law, rejected. ä 


In this caſe, if we do not reject the words contended for, a ſettle 
ment in conſideration of marriage will be totally defeated, 


Conſidered as a common condition, it ſhall be taken beneficial) 
to the grantee; that is, in the import of it to the truſtees ; but it 
objected, why ſhould we not reject words repugnant, on one {it 
as well as on the other? And then the whole intent would periſh! 
the parties on both ſides; contrary to the maxim, ut res magis u. 


reject in favour of the grantee. They ſay, rejection would be inſuff- 
cient ; but we muſt ſupply, I muſt ſay, by implication of law. I ſub- 
mit, the words © or ſooner expiration” might be underſtood. l 

om N 
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was held in Dormer v. Forteſcue, they might, even ſuppoſing they 
were not taken as inſerted,” and that the inſertion was principally for 
the benefit of thoſe who were to take advantage of forfeiture. I 
hope, therefore, your lordſhips will adjudge the eſtate to be veſted 
in the truſtees, and that the plaintiff ſhall recover. N 


Mr. Dunning—I never underſtood, that every deed was abſo- 
jutely indefeazible. It ſeems, the intention is all in all; and once 
find out that, all expreſſion is ſuperfluous, and no repugnancy of 
words can cover the intention, but that it will appear with ſuffici— 
ent certainty and effect. I never did underſtand ſuch an extent of 
Conſtruction was or could be allowed. If the intention be diſco- 
ered to preſerve contingent remainders; if he had only named the 
W perſons be meant to take in ſucceſſion, without appointing limita- 
tions or aſcertaining the eſtate to paſs, and was to ſay only tis my 
« jntent that contingent remainders be preſerved,” the court will 
make the limitations, aſcertain the quantity and quality of the 
eſtate; and, on this ſibgle hint, frame and execute for him, a com- 
plete will. Is an eſtate, then, in futuro, to be made one to com- 
mence immediately; an eſtate for years, to be made a freehold; an 
eſtate for life, a fee-ſimple! (All theſe are new principles, poſitively 
afſerted.) What would not be the confuſion ? All the language of 
the law, all the technical terms inſiſted on in ſuch numbers of caſes, 
all vaniſh: All were argued (if intention is enough) by ignorant 
men, and determined by ignorant judges. It ſeems to ſtrike at the 
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| - the court may chooſe that which anſwers the intent, f. res magis 
37 valeat. It is a great deal more, that the court 1s required to do here, 
E than the court ever granted to a will: It defeats the favourite ſuc- 
eon of the law, by taking it from the heir at law. Even if a 
1 teſtator ſays, © I mean to diſinherit my heir at law; he's a raſcal], 
aud ſhall never have a fixpence of my money,” if be-limits it 
2 where elſe, it goes to the heir: And I hope this will be the laſt 
ol the laws of England which ſhall be over-turned, 


= . Lord Mansfield. After reciting the deed, concluding with limita- 
, tions in tail to the firſt and every other ſon, his lord{hip pro- 
Wy <<<dcd to judgment upon the point particularly in queſtion. 


; foundations of all law. I have often heard, one only ill deciſion 


7 CRT e 
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| preſerved, This contradiction leaves no doubt of the intent, it be. 
ing on a valuable conſideration for a ſettlement to iflue. The grey 
opinion in the Lords went againſt the ſtrict, technical, verbal terms 


The intent of the parties depends on this, whether there ; 
good eſtate of freehold, to ſupport the limitation to the firſt and 
every other ſon, 


There is no reſulting uſe in the grantor; nor ſpringing uſe, as in 
an executory deviſe, to the truſtees. The difference of favour he 
tween a will and a deed, is, as to technical terms of limi 
which are required in a deed, but may be diſpenſed with in a wil: 
But intent (as in Lord Chief Juſtice Willes's opinion) muſt beequaly 


The limitation is not after death there, — but the end or ſooner 
determination. Where there are any to ſhew intention, the 
courts muſt lay hold of them; as, or other ſooner,” Sc. But a 
theſe words would have overturned the latter branch, (for it's a l. 
mitation to the firſt and every other ſon living; the anceſtor's was a 
eftate interpoſed, without freehold to ſupport it) therefore the 
rejected the words * after deceaſe,” as inſenfible ; though, ing 


5 _ are words not without an operative meaning. 


The limitation is to prevent the father, with conſent of as 10 
from barring the remainders without the truſtees: Are not, here, the 


words = after his deceaſe, followed by © to preſerve contingent n 


% mainders during his life,” inſenſible ? 


Therefore, I am of opinion, either“ . deceaſe?” ſhould k 
rejected, or © other ſooner determination“ be ſupplied : And thi 
will be no rule, when intent can't be made out from the body d 


the deed. 


Bail. 


N T admiſſible, on account of effects abroad. 


Award. 


*3 1 ON to ſet afide an award, for that the arbierator bet 
awarded coſts of arbitration, without ſpecial authority fort 


doing. 


Mr. Mansfield argued, That arbitrators, without ſpecial authotl!) 
Have no ſuch power. 


Mr. Dunning —This i is not a ſocial arbitration, but a general one 


under the act, to determine all differences, and dof complete - = 


— 


Trinity Term, 12 Geo. 3. K. B. 


57 


88 


JETER the parties; the coſts of the action and arbitration, a8 well 
as the debt, have been given by the arbitrators apainft the defen- 
dant in this caſe; becauſe, in their judgment, the defendant ſhould 
never have litigated. a 


Mr. Mangel- I conceive, the power of the arbitrators is to de- 
cide differences between the parties at the time of ſubmiſſlon z and, 
bpeſides, there is the great inconſiſtency of it's being faid that coſts 
call not be paid, and yet they tax coſts. 


Mr. Dunning—Suppoling the debt 100 7. and the coſts 5. and 
1051. coſts given; then they ſay they will give no coſts; that is, 
having included the coſts in the fall fam, they add, for fear of miſ- 
take, the coſts ſhall not be paid beſides. 5 


f but I fee no reaſon to ſet aſide the award on it, = 


Mr. Monsfield—lIf your lordſhip thinks the award may be ſub- 
WS antiated in the reſt, the:cofts of the arbitration, at leaſt; will not 
be gocd. VVV | 


Lord Mansfeld Tis a very nice diſtinQion : It does not appear 


vpon the face of the award; if it had, you might legally have taken 


Mr. Juſtice ion I think] of the fame opibion, 


Mir. Coper—In the caſe of Giles v. Underwood, coſts of the re- 
DT | ference were not allowed to be diſcharged; it not appearing apon 
dle face of the award. 


Lord Mansfield — The caſe cited by Mr. Cooper is in point. 
Let the rule be diſcharged, - 


Gregory aptinf Onſlow. 


IF 0 * a motion for an attachment for contempt, in reſiſting the 
1 ſheriff of Shrewſbury, on an arreſt for debt. | 
On the plaintiff's affidavit, it appeared, that they were aſſaulted 
=O? #itempting to execute the warrant, and one had his arm beaten 
TRY and that the defendant On/low took from them the 
King's warrant ; and that they got away the defendant by force, 
from the hands.of legal proceſs. 


Mr. 


Lord Mansfield—It only appears an inaccuracy in the wording; 


>» 4. ot 


— 
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Turner v. 
Schomberg, 
Strange's 
Reports. 


returned a reſcue; that they had behaved, violently, and refuſed bal, 
and that, except the metaphorical injury of being beaten to a jelly, 1 


tachment, but diſcharge: the rule without coſts. 


a little hurt, but don't believe that his fide was all a jelly. At leaſt 


Mr 8 if true, the ſheriff might: ad ** to haw 


the harm that had happened was the entanglement of one of ther 
ſpurs in one of the women's petticoats. As for the contempt af 
the court charged, in ſaying many deriding words, they could ng 
have anſwered more poſitively and preciſely, if they had anſwere 
to interrogatories, And hoped, therefore, his lordſhip would ng 
think it neceſſary to interpoſe, by the extraordinary aſſiſtance of a. 


Mr. Dunning, on the contrary, That the ſheriff had ache 19 . 5 
chooſe his remedy, if he thought attachment better than returning: 


reſcue. That the metaphorical harm was only metaphorically as. 
ſwered; for they admit the plaintiff, being a great large man, go 


then, I ſhall gain by an attachment, an eſtimate of the quantity of 
his fide that was made jelly. Onſlo owns, that being ſtruck a, 
he gave a blow with a ſhovel at Gregory; and ſeems to have relie 
much on his wife, mother and ſiſter, to facilitate his eſcape. This 


my friend ſays, is very natural: I admit it; but J hope he does no 


think It * 


As to the objeQion of not returning a reſcue ; they objec bein 
treated with great lenity by a proceſs being taken out, where ther 


will have every advantage legally poffible, _ inſtead of Doing col. 
cluded by a much ſeverer mode of action. 


The contempt of the court will perhaps be better 3 
when they come to ſwear upon interrogatories, in anſwer to the 
charge agaiat them, before the maſter of this court, 


Lord Mansfield—There appear faults on n both ſides ; Oven col 


feſſes ſtriking firſt, (how the ſhovel came in does not appear ;) and 
they refuſed bail. 


I think it would be i improper to proceed on an attachment, as tit 
parties could not anſwer farther, 


Let the rule be diſcharged. 


Elderton againſ} Freemantle. 


\Na promiſſory note for a debt contracted by an infolvelt 


debtor before his diſcharge, n to a truſtee for the bene 
of the creditor. M 
M.. 


8 —_— * _ ah 


n 


Trinity Term, 12 Geo. 3. K. B. 


Mr. Hammond An inſolvent debtor, before he went to priſon 
owed 36“. he was afterwards diſcharged by the inſolvent act; and 
den agreed and promiſed to pay, by two guineas a month, the 
pole ſum; and having thus diſcharged twelve guineas, on his 


debt, on a new promiſe : But not allowed. 


In the caſe of Ford v. Chilten, Common Pleas, Hilary Term 
1772. Chilten was an attorney, he was indebted before his diſ- 
charge on this very act of G. 3. 1769; he promiſed to pay that 


the action brought againft him, to the country and not to the court. 


Serjeant Davy was then counſel; and was held by the court to 
bave ſpoken the very ſenſe of the act. On account of the informality 
of the plea, he ſaid the defendant was concluded; but that the in- 
W tention of the act being to relieve inſolvents, was to be taken libe- 
We rally, largely, and in it's full extent; ſo as to diſcharge the perſon 
of the debtor of all debts contracted before the act. 
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T) be only queſtion here is, the diſcharge of the perſon of the deb- 
cor, for the act does not diſcharge the debt; if the debtor is an ho- 
veſt man, he will give a written document of the debt, on which 
dee promiſſory note was given to the truſtee, for the benefit of El- 
. derton and Hal; which truſt the law will recognize, and not take it 


as a note to a third perſon in extinguiſhment: Nor can it be under- 


ZE | ſtood otherwiſe than the old debt, with a new promiſe ; nor is the 
Lebtor to be taken to engage for more than payment, nor that he 
would ſurrender (or ought) his perſon to be impriſoned. 


Judgment for the defendant. 


Mie. This was on demurrer, and the points on which Mr. 
3 | Hammond argued, were, that the truſt and note to a third per- 
$ lon, for the benefit of the original creditors, was no extinguiſh- 

. ment of the debt contracted before the diſcharge, under the 


And that the perſon of the defendant was not liable, but diſ- 
charged under the inſolvent act. On theſe two points, parti- 
cularly the ſecond, the court grounded their determination. 


<8 
_ 
Es 


L Informa- 


inability to pay more, the creditor came on him to prove a new 


debt after his diſcharge ; and concluded ignorantly in his count in 


inlolvent act, and creation of a new one ſubſequent to the act: 


4 


4 2 re rey — 
0 K wv a wo oo 
1 | 5 


Pg es Bo rae ares Ree ed Ie Feng G 
p 2 — 2 3 — en 8 Ct 
x . 


— ee — 9 — 
28. = . 8 


. CTC = 006 egy ears ed 
23 —_ — — + r * — — — 2 — 5 35, _ ps a — Laing 2 — 8 WIT . 
” 7 . 


PE EE” 


„ 
0 N 


r Dre - — 
i * s 1 Ir re . — 
c 


in their defence, from their affidavits, that Wallis being informed d 
thoſe houſes, of which there are many. Afterwards, that going t0 
_ quartered, which Wallis denied, for that he could bear it bet 


face of Juſtice, which he would not ſuffer as long as he acted as1 


- ticked. ©: | | 


— 


Trinity Term, 12 Geo. 3. K. B 


Information. 


Magiſtrates of Ipſwich in the County of Suffolk, and 
Others. | 5 5 
N the information of Banford, a coffce-houſe-keeper of If f 
wich, for certain miſdemeanors ; 
Banford alledged, that they had quartered nine ſoldiers on hin, 
and three horſes, for which he had no accommodation. 5 


That Wallis had prohibited playing cards at the plaintiff s coffet. Wl 
houſe; till, on advice, he was informed ſuch amuſements were law. 
ful. | | | | 55 


That Wallis quartered them out of malice to him; and that he 
has been a long time 47 /. out of pocket. 


Stubbing, a brandy-merchant, in ſupport of Banford's affidai, 
ſays © that his trade is much diſcouraged ; and that his cuſtomer 
* ſay, they muſt deal with the Clarkes, W. and F. or they {hl 
* be ruined by ſoldiers quartered on them.“ he; 


Another deponent complains, that Clarke, on his repreſenting the 
number of ſoldiers, deſired to ſee the billets, and tore them. 


On the other ſide, the counſel for Wallis and the Clarkes, alledget 


an houſe encouraging gaming, ſent for the perſon, who complained 
that it was very hard; for Banford had people gaming from mot. 
<« ing to night :”” That on this, a general order iſſued, to ſuppres il 


Banford's, he was very ſcurrilouſly treated by Banford's cuſtome!, 
for interrupting their play. On which, he ſays, *© he diſcouraged 
« the houſe.” That Banford came and complained of being obe 


ERS, 


than moſt others: That he found he was encouraged to fly in the 


magiſtrate; that Banford had been ſhamefully favoured, and thi 
he thould have his proportion encreaſed now, That he, Mr, Ws 
lis, would afterwards have adviſed with all the juſtices, to ſee wh 
ther Banfjord was over-quartered ; and that Squire, an Attorney 00 
the part of Barnford, ſaid, he did not wiſh to proceed, and wa . 


Ai 


SE 8 


12— 


Trinity Term, 12 Geo. 3. K. B 


— 
6 


As to the charge againſt Clarke, of tearing billets, the anſwer 
9 given is, that it was to prevent men getting billeted on three or four 


2  S/ubbing's affidavit, of the cuſtomers of Stubbing refuſing to deal but 
= ih Clarke, on account of billeting ſoldiers: And refers to the 
1 regiſter, that Clarke's trade has decreaſed ſince he was a magiſtrate. 

m. appears, 1 think, that there are one hundred and ſeven licenſed 
: houſes in Ipſewich. | Py | 


Z Serjeant Gln was on the ſame fide with Mr. Wallace; and added, 
chat he hoped, the rule againft the defendants would be diſcharged 
Wait cot. 


Mr. Dunning, for the informant. That the complaint is very ſe- 
= ious; that Wallis reſented his excluſion from a ſociety, which he 


were before ; that the billets were uſually figned by one juſtice, but 
= this by two, in which Walls's name was unneceflary. That the 
party in town were Sir John Mordaunt's dragoons, about ſixty men 


Ez | and ninety horſe, that there were at leaſt one hundred and five li- 


ceaſed houſes in Ipſwich; and therefore Banford had more by 
much quartered on him than his due proportion; that the accom- 
= modations were not good, by Mr. Wallis's own confeſſion, who ſays, 
= © the houſe derives it's profits, not from the lodgings, but from the 
company that comes to play there”. That 'tis ſaid, Mr, Wallis's 


accounted for eaſily, 'Tis admitted, the lodging-rooms are juſt ſoffi- 


* for horſes or ſoldiers now, but you may have both; the long 
toom you uſe for unlawful games, and from which that profit 
ariſes which makes it fit you have ſo many men and horſes, quar- 
tered on you, divide that, and make part into ſtabling, the other 
part for lodging room for the ſoldiers.” Mr. Vallis, in his affida- 
vit, explains his motive; © You have flown in the face of juſtice ; 
one of us mult fall: I will level you, or periſh in the attempt.” 


3 
DH Fs 1 
nt BEES 
* 
Wot” cc 
3 * 9 
. 


"= 

1 þ W 
4 Lc 
i * 

8 

2 * 


20 
5 Ps Hs 
8 * 1 1 
3 * [4 
+; 3 
H 
Th 5 x 


5 As for the application to the juſtices, if any, that it was ſet up for 


— to ruin and deſtroy that houle which alone he wanted to de- 
boy. | 


#17, Stanton, one of the juſtices, telling him “ that their juriſgic- 

tion extended not to review.” 
2 ſay, they had a deſire of ſuppreſſing the amazing number 
l theſe houſes : Have they ſoppreſſed many ? If they had ſuppteſſed 
5 my | Banjord's 


places at once, and contribution being raiſed accordingly, He denies 


purſues now, as very pernicious ; that Wallis did not uſually billet 


conduct, if irregular and oppreſſive, is the firſt ; that 'tis the firſt, is 


cient for the family only, The argument is, “ you have not room 


As to the dropping of the enquiry before the juſtices, it aroſe from 
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for his ſuppoſed crime, which 1 am authorized to ſay now is none, 


Trinity Term, 12 Geo 3. K. B. 


— 


their motive would have appeared; if they had ſtruck off more, they 
would bave ſuppreſſed thoſe with whom they had no quartel. 4, 


for Banford's being the beſt houſe in the town, Mr. Wallis, the de. 


fendant, ſays, it is not ſo in the lodgings, which are allowed but 


ſufficient for the family; but he infers the profits, from the gaming 


and extravagance which, he ſays, he ſees is carried on there. 


Lord Mangfield— When application is made for an information 
againſt a magiſtrate, for partiality and corruption, the whole cat 
ought to be ſtated ; for out of the whole the grounds mult ariſe, on 
which farther proceedings may be granted or refuſed, 


So vexatious a method of enquiry into the conduct of men, ex- 


poſed by their office to much miſrepreſentation, as that which 
omits very material points, and reſts on thoſe only perverted by 


falſe conſequences which ſerve the proſecution, merits to be dil. 


\ countenanced. In the inftance before us, Banford has been puilty 


of an attempt to impoſe on the court, He ſtates what may look 
like an intention of overburthening him in Wallis, and omits the 
prior part of the affair. A ſetjeant (it appears, at the coming out of 
the ſtate) and four men, were ſent to be billeted at Banfords. 
Though the men were wet; though after a long march, and arrived 
at night, in very bad weather, (in Nevember) he would not admit 
them to the kitchen fire; but turned them out to ſhift for them- 


ſelves as they might be able. 


The ſerjeant goes and tells the magiftrates their orders were not 
obeyed. In the mean while a great diſturbance enſues, and a per- 
fon who happened to hear it, begs for peace, that ſome care might 
be taken of the ſoldiers. RE | 


Clarke and Wallis remove the ſoldiers to the White Lion and the 
Croſs, So far were they from malice to Banford, that they ſhewed 


improper favour to him. Afterwards a man comes to the know- 


ledge of Vallis, who kept a billiard table; he is ſummoned, con- 


feſſes, and begs that Banford and many others may be put down, 


or otherwiſe: he ſhall be ruined.» On this the magiſtrates give a ge- 
neral order againſt all the licenſed houſes ſuſpected of exercilirg 
unlawful games, and at unſeaſonable hours. Very ſcurrilous beba- 


viour paſſes againſt Mallis at his coming into Banford's. Squire and 
another attorney tell him they wonder at the impudence and igno- 


rance of the magiſtrates: That they were gentlemen, and had a right 
to play at what, and in what manner, they pleaſed, Tis ſaid, and 
it appears likely on the face of the affidavits, that an aſſociation has 
been entered into, to intimidate the magiſtrates, and to ſupport be 


proſecution, | 


2 


Some 


Trinity Term, 12 Geo. 3. K. B. 


LE 


Some time after, Banford has nine ſoldiers and three horſes quar- 
tered on him: He goes to Mr. Vallis, ſays, he thinks himſelf ill 
ſed in being burthened by ſo many. Wallis anſwers, © I do not 
W « think you are ill uſed ; for where the Lion and Croſs have twelve, 
WT < you ought to have eighteen. I was much ſurpriſed to find you 
Wc ve been ſhamefully excuſed theſe three years, from having any 
q quartered on you. You have flown in the face of juſtice and the 
= « |;ws; to which I underftand you are encouraged by a ſet of diſſi- 
KC pated heroes, While I act as a magiſtrate, be aſſured, I ſhall ſup- 
port juſtice and the laws to my utmoſt : One of us muſt give 
way; and I will either make you fall, or periſh in the attempt.“ 
WW Theſ: words he uſed, or ſome to the like effect, importing a ſpiri- 
ted reſolution of maintaining the duty of that authority with which 
he was entruſted. A violation had been committed by Barford of 
the duty and reſpect he-owed to the laws; and it ſeemed but equi- 


| juſt burthen fo long, and with ſo much contumacy. 


Clarke has little particularly againſt him, except his acting with 
Wallis, in quartering the nine ſoldiers and three horſes; (for what is 


| the affidavit ſpeaks, that for not dealing with Clarke ſhe had been 
| ſo over-run with ſoldiers that ſhe was forced to quit her buſineſs 


deal with him, and that ſhe was not overburthened; and ex- 
preſſes great concern, that ſhe was deceived by the affidavit read 


to her, in ſuch a manner that ſhe could not tell how to under- 
ſtand it. N . | | 


A circumſtance is mentioned, That a man came, who ſaid he 
| other then ſubjoins, © I have ſo little dealings with you, I hardly 


know how to aſk you to ſubſcribe to my bowling-green.” To 
which Clarke replies, No matter; I don't do for the trade, but 


— 


me.” Is not this referred to the ſubſcription, and the return he 
thought reaſonable for it in the man's cuſtom ? Has it any thing to 
do with the quartering, and relief from that ; which he promiſed be- 
| tore hand, as ſoon as it could be reaſonably done? 
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i if the anſwer of J. Clarke, did not appear ambiguous, together with 
I another circumſtance, I ſhould think the ſame as to him. It ap- 


which inclined him to take the troubleſome and unthankful office 


I of billeting ; certainly, ſays he, 1 confeſs. 


N Ile 


uble his proportion ſhould be encreaſed, after he had warded the 


| {aid in the affidavit of Suſan Groves deſerves no attention.) It's true, 


and habitation; but ſhe denies the truth of that fact, ſays ſhe did 


| thought he had been overburthened; Clarke ſays, I can't help till 
* the next change of quarters; and then J will relieve you.” The 


I don't mind half a guinea : However, if I think of you, think of 


| think, therefore, theſe ought to be diſcharged with coſts; and 


Pears, on being aſked whether there were not lucrative profits, 
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Trinity Term, 12 Geo. 3: K. B. 


He anſwers to the charge of this converſation, that hd never ac- 
knowledged the taking any lucrative profits. 


What has more weight with me is, that a perſon thinking him. 
ſelf over-quartered, applied for a removal of two ſoldiers, and two 


other men, and beſpoke ſome ſpirits ; but not liking them, deſired 


to change, and others were ſent, which he and his companions 


complained of, and he'bought no more ; after which the men were 
ſent back to him again, 


I think, therefore, the rle againft bin . to be diſcharged, 


without coſts.” 


Nein the caſe of 7 he King * Badfard, (ihe Bafter Term 
precedent) this man had been proceeded: againſt on three in- 
formations, for ſuffering billiards and other unlawful games. 


The man not ſummoned ; the games not expreſſed, except bil- 


liards, which were laid as "againſt the 30 G. 2. which was held 


not to extend, except to perſons under particular deſcriptions; 


and billiards not taken to be within any other act, except (per- 


haps) the 33 H. 8. which inflicts different penalties from 
what were intended by the information, and ſubjects the offence 
to the cognizance of a different juriſdiction. This was the 


caſe to which Mr. Dunning alluded; and the grounds of the 
court were on the irregularity of the proceedings. 


Aﬀfault. 


O an action of affault, againſt ſome e ſcholars of 
Cambridge, which ſtood for judgment, the court was ap- 
plied to, in order to obtain leave Hh their perſonal appearance 
might be diſpenſed with; for that the aſſault was by miſtake, and 
the gentlemen were very forry. 


Lord Man 5feld—If the gentlemen are concerned, they wall be 
ſorry not to go before the maſter. *Tis a very great offence, to attack 
a man in ſuch a manner, under pretence of miſtake. It ſeems as if 
they went with a determination to beat ſomebody. 'Tis a very great 
irregularity. If we don't admit the cognizance of the univerſity, we 
muſt keep the peace in it. Make the rule for the matter to go be- 
fore the matter, with coſts. 


Nete—This affablt was committed, I think, againſt a perſon * 
ident in the univerſity, but not matriculated there. 
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Trinity Term, 12 Geo. 


4 


| Anonymous. 


an action of aſſumpſit, againſt a tenant for negle& to repair 
_ hedges, &c. the defendant counts, landlord did not aſſign 
laber for repair, nor was there any proper which he had-a right 


; 
e 
\? "Ed 
* * 
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5 It was held that this plea was bad, both in form and ſubſtance; for 
cat, 1ſt, Defendant faith not, he aſked the landlord to aflign.; which 
obe muſt firſt do, and afterwards, on refuſal, may take without leave. 


_ Next, That by plea cc none to which he had a right,“ he puts on 
bc jury to determine on the matter of law. : 


_ Likewiſe, That for laying no venue, the count was bad. 


Poſſibilities. 


3 Anonymous. 

%R 176. Caſe of Whithcte u. Hardinge, a leaſe by a 
3 zjoint-tenant, of a moiety, to hold after her death for ſixty 
ears, if the other joint-tenant ſhould live ſo long, not good. This 
WW ca: was cited, to prove poſſibilities; but Seſuyn v. Selwyn, by 
Lord Talbot, quoted to the contrary. But the court ſaid, this was a 
We calc of veſted executory intereſts. Clarke v. Clarke, 2 Vern. 223. was 


able, 


The King againff Hill. 


2 ()* an information in the nature of a guo warrants, to ſhew 
: cauſe why he exerciſed the office of burgeſs of the borough 


Lord Mansfield — In 1757, an election was began; and adjourned, 
bora riot, to the 17th of Seftember. Tis remarkable, that in the 
alfidavit, Mr. Mayo complains of the delay de ſigned to his prejudice, 
and declares himſelf elected duly; however Hill, was de fatto elect. 
In 1759, to quiet diſputes, both reſign. I he difference in the terms 
ol renunciation is remarkable: Mayo reſigns all claim; Hill his 

office. Hi / immediately re- elected. The dilemma ſeemed good, on 


3 conſideration, that the day, if good for the renunciation of 
Will, was good for his re-eletion, Nothing has been ſtated in 
nl proot 


. 
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3 
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3 quoted. The court ſeemed to think, under circumſtances, a poſſi- V. 2 Black- 
We bility aſſignable, though in general, as a choſe in action, not aſſign- fene 290. 


Trinity Term, 12 Geo 3. K. B. 
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Office. 


proof of a proceeding to poll in favour of Mayo the firſt day; Mi 
there had, ſomething might have been; though in the abſence of; 
returning officer, on account of a riot happening, there is no prec.. 
dent of an election being held good. The only objection to th 
election, then, of Hill, muſt have been want of ſummons. The cg 
cannot take that up without any ſuggeſtion of it from the partie; 
nor preſume, after fifteen years acquieſcence. Therefore we are 1 
agreed, the rule muſt be diſcharged, 5 


Rex againſt Metcalf, Eyanſon, and Others. 


.* To enlarge Judgment on 4 Ret. 


3 


HE court will not give judgment ſeparately, when two defer 
dants are concluded in the ſame action; unleſs cauſe can be 
ſhewn, why there's no chance of the appearance of one. But allowei 
that the others, againſt whom verdict had paſſed, and who weten 
Yorkſtire, indigent people and miners, need not be waited for. 


Metcaif and Eyanſin had a farther day to appear; after which 
they Were Or dered to go before the maſter. | _ 


4 


For a Rule to ſhew Cauſe againſt W. Eſq. Juſtice d 


the Peace. 


HV an information ſhould not go againſt him, for not, in 

- purſuance to an act of parliament, (the 19th G. 2.) paying i 

the poor's money raiſed by a fine, on certain perſons convicted df 

profane ſwearing ; and not returning the record of the conviction 

Rule granted for enquiry of the juſtice ; no notice having been je 
given him, that a motion would be for an information, 


King againſt Waller. 


Xa motion, to ſhew cauſe why an order of juſtices of the 
peace, for removing the defendant from his office of clerk d 
the peace of Midaleſex, ſhould not be quaſhed—— 


Mr. Wallace—The act of parliament gives abſolute powers, 
without appeal to the juſtices of peace, to remove or ſuſpend al 
clerk of the peace, for any miſdemeanor in the execution of h 


In this caſe the charge is in writing, according to the act, and ba 
Ave articles, 
Il. 


6 ltd. as 3 


8 
— 


Trinity Term, 12 Geo. 3. K 


LE 


EPI * 4 
— 


iſt. Negligence; in drawing ſummary indictments, which have 
ſterwards proved defective. | 


2d. Neither attending at ſeſſions himſelf, nor providing a ſuffici- 
nt deputy. OT TONS whe + 5 


zdly. Entruſting the records of the quarter- ſeſſions to a man's 
keeping in another county, whereby they could not be found. 


L athly. Not attending, as his office requires, at the laſt general 
Y quarter- ſeſſions, nor providing any to attend. 


14 «thly. For taking extortiouſly, by colour of his office, the fum 
oc 105. 4 d. of a certain perſon named in the charge, upon the com- 
nitment of a perſon for felony likewiſe named in the charge. 


, Ofall, each and every of the miſdemeanors, ſeverally charged 
io cvery one of the articles, they find him guilty, and diſcharge 
3 him. = 51% 


, 4 
LEI 


ome articles of the charge are defective. I affirm, that every one of 
the articles would have been good; I think, in an indictment: 
But the laſt would have been ſufficient of itſelf, even without the 
act, at common law. | 15 | | 


_ towever, it's competent to the ſole diſcretion of the juſtices, 
hom the legiſlature have entruſted in this inſtance with the ſole 
power to remove or ſuſpend as they ſee fit, on the proving any ſin— 
ale wiſdeameanor in the execution of office; if there be, admit- 


er aſide. 


Mr. Dunning, to the ſame effect. Concladine, that he hopes what 
aricles can, may ſtand; and what cannot, will be not entered, if the 
ES. © >. 1 7 

court be ſatisfied of the ſufficiency of any one, for the obvious rea- 


4 r 1 
1 

ons 
OT 


be ä 
LS tempted to tranſgreſs or be negligent, 
Y Mr, Eyre, Recorder—My lord, I am not clear that the gentle- 
_ on the other fide will find it eaſy to prove any. ot the articles 


= ſufficient, as charged, for miſdemeanots. The quarter-ſeſſions 
# s judge as to the miſdemeanors both of law and fact. The ana- 


E cabs words; where, if a jury find their verdict on words, ſome 
. Ol which are actionable, and ſome others not, (vide the caſe in 


1 


The matter in plea, in ſupport of the rule, has been given, that 


ting it, for the queſtion ſake, a defective or inſufficient article in the 
charge, it will not affect the reſt, nor can the order of the juſtices be 


bon, That.clerks of the peace will, to the full extent of their power 


= >) 5 much greater between this caſe and an indictment, than an 


— 


— — — 


— — 


* 


— 


Lord Raym. 886.) the whole is void, becauſe the damages go up 
the whole; but here each cauſe aſſigned ſtands diſtinctly 45 a Cauſe 
of removal, 2 e 


If it ſhould be ſaid, greater tenderneſs ſhould be uſed, becauſe 
the perſon removed loſes his freehold : He took it ſubject to the 
conditions of the act; there was no freehold in the office before 
the act; but he was removable by the cu/fos rotulorum at pleaſure, 


7 
1 PETR nr 2 * 


ts . 
EY 
2 


Long before the making of the act in, Cro. Car. 436. negli. 
gence in a deputy, was ſufficient to deprive of office by common 
law. | . 
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fice for life, as warden. e 


2 Lev. 71. King v. Lady Broughton, in eſcape; ſne having an of. | 


© __ * 


= NDegligence of her deputy permitting the eſcape, was a forfeiture 
of her freehold in the office, and ſubjet to a fine. As to the 
charges—There's one indictment, without any addition; another of 
murder, without it's being drawn with the words ** feloniouſly, 
and of malice forethought,” The records are of admiſſions of 
magiſtrates, whereby to prove their title to hold office. The other 
articles are ſufficiently clear, allowed, and ſtrong ; and, as I appre- 
hend, every one of them miſdemeanors. 
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Mr. Lane— !] am of the ſame fide. The charge of drawing de- 
fective indictments may be thought a fault of the head only; how- 
ever, it will not be queſtioned, I ſuppoſe, to be a miſdemeanor. It 
here had been two or three it might be thought hard: But the in- 
ſlances are ſelected out of a great number. | 


1 2 
TR: 


The charge of not employing proper perſons is of the ſame kind, 
I need not ſpeak to the charge of extortion, 


The fifth charge, of not attending by himſelf or ſufficient de- 
puty, I find, was taken ambiguouſfly : But it's founded on the act of 
parliament expreſsly. oof 

Mr. Cox began for FH aller, but was deſired to plead it the next 
day. 1 | 1 


Mr. Cox, for the defendant—As we are to argue on an order made 

by the juſtices, for the removal of Mr. Waller from his office, 

much has been ſaid what the juſtices may do: But I chooſe to t- 

gue on what they have done. I except againſt the mode of punith- 

TY ment they have taken upon themſelves to inflict, The act gutes 

Vide 4 Black- — — — 0 The 
fone, c. 1. Power, on a charge in writing, to remove for any miſdemeanor. 


p. 5. 840. £4, word miſdemeanor is a word of law: And therefore is to be take 
I _ | | | | notice 


Trinie Term, 12 Geo. 3. K. B. 


notice of by your lordſhips; who will ſee, whether by law the of. 
fences charged come under that denomination ; in which, I appre- 
hend, is always contained ſome degree of guilt, The act has given 

eat latitude of power: An hour's ſuſpenſion, or an abſolute remo- 
val for ever. J apprehend, that the legiſlature intended, by ſaying, 
as the act does, from time to time, that directly on a miſdemeanor, 
without waiting to accumulate a great number of Lu. ges of dicke 
rent degrees and different times; and then exerciſe, at once, the full 
extent of their juriſdiction. | 


* 


8 


They recite, that whereas Waller, clerk of the peace, Cc. has 
been guilty of all the miſdemeanors, we do order that he be tor ever 
removed from his ſaid office. | fy es on 


[t would be apparent in common parlance, that if it had been 
iſked, why did you puniſh him fo ſeverely? the anſwer had fol- 
W lowed, that for the number of miſdemeanors contained in the 
charge, we think fit to exerciſe our full authority. If any of the 
aas charged as miſdemeanors, be not, it ſeems clear that the puniſh- 
ment will be diſallowed ; the order having been made on offences of 
inferior degree, and ſuch as reach not to that degree on which 
e order of removal muſt be grounded, I repeat, miſdemeanor is 
WS term of law, and which your lordſhips will therefore take notice 
of. A poor boy, Charles Pleaſant, having received ſentence before 
= Sic Jen Fielding, for tranſportation for a fraud, for that he had 
poaſſed a note which was falſe, the cauſe was removed hither ; and 
be court was clearly of opinion, no fraud. [I ſappoſe, becauſe the 
boy was found ignorant of the note's being bad.] 


As to the drawing of indictments, five are ſeverally charged under 
one head; fo that five miſdemeanors are to be proved under that 
head: 5 | 


= 1!t. It's not the office of the clerk of the peace, who is only to 
eetorn the records of indictments perfect into the court. Next, the 
egiſliture expreſsly calls the falſe drawing of indictments, miſtakes 
and therefore not miſdemeanors. It may be ſaid, the number will 
nale the caſe worſe: Five hundred are charged. I have nothing to 
bo with matter out of record, five only are ſtated. In an indictment 
ef bigamy it's drawn againſt the peace of our Lord the King, when 
dle offence was in the laſt reign; and whether the offence did not 
coounue, has been long matter ot ſerious diſcuſſion by men of very 
„ conſiderable abilites. at 


In that of murder, feloniouſly, Cc. are omitted, It may be neg- 
lect; J ſubmit, it's nothing worſe. And the record takes no notice 
chat the indictment was not drawn again; and therefore it will be 
: taken of courſe for the defendant. In that of burglary, the offence 

_ 18 
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Y charged, that be rere A. broke into the houſe,” Without 
ſaying entered. Who can ſay, his ioſtructions were not ſo 
Addition was not inſerted : There's no damage proved to the pub. 


lic ; it's not pretended the party did not come to his trial, If within 


three years they find five oat of about two thouſand four hundres 
indiAments, Mr. Waller deſerves commendation, for his aſtonich. 
ing accuracy in making ſo few errors. For the charge which xc. 
cuſes him of not attending, nor providing ſufficient deputy : Beſide, 
that it does not ſpeak to times, it does not ſay that ſome friend did 
not provide one for him. With reſpect to the ſeven records te. 
moved, (if they deſerve that ſacred name of records,) nothing of that 
nature can be more infignificant : Tis not maintained, tis his buſ. 
neſs to keep the records in the county. I know not that it is a mii. 
demeanor z but, admitting it to be ſo, the charge contradicts itſelf, 
They don't directly charge his taking the records out of the county, 
it ſays, he took ſeven ; they proceed to add, they were kept out of 


the county by Mr. Waller, and that ſo negligently, that they could 


not come at them: And yet theſe. very perſons, Mr. Waller's ene. 
mies, bring all the ſeven into court. They ſay they were kept out 
of the county for twelve years; when 'tis admitted, on all hands, 
Mr. Waller has been in the office only eight. To the laſt, I 


anſwer ; to the ſecond, it's too indefinite to admit of any defence, ot 


to convey the leaſt ſhadow of certainty, what ſort of crime is in- 


tended, I hope your lordſhips will, therefore, not ſuffer ſo vague, 
accumulated, and, I preſume to ſay, illegal a charge, to eftablih ſo 
ſevere and irrettievable a penalty on the unhappy object of it's at 
tack. | 1 | 5 4 75 


Mr. Mansji14, to the ſame effect. Towards the end The charge 


of miſdemeanor by extortion, the only charge on the record which 


I take to be legal, is a charge containing fo different degrees as to 


the oppreſſion on the party, and more general injury to the public, 
that of all charges, it ſhould leaſt have reſted, with all it's orns- 


mental expatiations, on intendment or ſuppoſition: However, if 


one of all the articles of accuſation be inſufficient, the whole, I ap- 
prehend, will be vitiated. Though there are many didtums, that 
orders are to be beneficially conſtrued, I underſtand them as to the 
form, 1s to the ſubſtantial part ; I take it, they muſt reſt upon the 
fame ground as convictions do. Though there's an inſtance Ui 
Strange, which would aſtoniſh one, if one did not know the jealoul 
entertained of the conduct of inferior courts: An order to remove 


a pauper; the order was quaſhed, becauſe it's {aid to be made in a 


ieſlions held on an adjournment, without ſtating, that the ſeſſions 
was held within the ſtatutable time after which the adjournment 
was duly made. As ſuch a power, by the ſtatute under which the 
juſtices were empowered to act, is entruſted to the juſtices, 35 | 


and ſuppoſition, and an order ſo informal and inſubſtantial, * 2 
| . . pris 
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prive Mr. Waller of a very valuable freehold. King v. Raynes an 
order, in a report in Raymond, was ſet aſide for extortion, (to 

wit) that he took, by colour of office, of Langhorne (a labourer,) a cer- 

tain ſum named in the order ; then they charge another extortion; and 
it was not ſpecified that the extortions were committed in the county 
for which he was clerk. And though the juſtices, in their judgment, 
eclared they removed him for the offences above ſpecified, offen- 
ces in the execution of his office; yet the order was ſet, aſide, after 
an argument firſt here and then before all the judges, on theſe ſubtilc 
Wy objections, which ſeem merely to affect logical or grammatical nicety. 
| But thoſe ſages of the law thought intendment was not to be admit- 
ed where a ſummary proceſs is granted, to deprive a man of his 
W f:cchold, without a jury. No injuſtice can be done by ſetting aſide 
| the order; for if there be any extortion which occaſioned the 
juſtices to ſee cavſe for the removal of Mr. Waller from his office 
an order will recommence, and finally be effectual to remove him. 


Mr. Davenport to the ſame effect As to the extortion 105. 64. 
ss particularly charged: There was a reaſon for this; it is upon a com- 
WS mitment for felony, for taking lead off a dwelling-houſe. This is 
made felony by a particular act of parliament; in the old table of 
ſees 105. 44. ſtands as a fee, as for treſpaſs. If by indictment be- 
= forc a jury this had been brought in evidence, it would at once 
= hc removed the charge of extortion. The juſtices ſaw this, and 


«- 6? 


rate, * ſuncta juvant; it's impoſſible, ſay they, but he muſt fink 


+ 


under one or other of the charges.” For this fault, ſo material in the 
e order will be ſet aſide. 


sas prevented by a ſudden fit of illneſs from attending; but 
lernt from a gentleman of Lincoln's Inn, that the order was 
33 confirmed N n J. 2 2 © l g 2 | 5 * 


Hunter againſt Lord Deloraine. 


* * 


CTION on the caſe; demurrer to the declaration, becauſe 
A Lord Deloraine was ſummoned. 


It was held by the court, he could not be ſummoned, being a 
oer; and that the court would take notice of his peerage, without 


Venue. 


4 1 in the city of Briſtol, againſt one of the body, for 


2! Elizabethon— 


therefore, they neither left it to be tried that way, nor laid it ſepa- 


fer moſt important part, if not the only one in the order, I hope 


BYE action of debt, by the Company of Chandlers and Soap- 
more than the due number of apprentices, on the ſtatute 


0 e 


— | | a 
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50 _Triviry Term, 12 Geo. 3. * * 


It was alledged that the juries of the city of Br Nl ſeemed in 
clined to diſcourage proſecutions in reſtraint of trade, and that ſe. 
veral indictments had been thrown out; and that they believe then 
is not ſufficient impartiality, and therefore pray to Cy | the ve. 
nue to London, and that it may be tried by a Middleſex jury. 
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Mr. Lins, inn the rule— This general ſuggeſtion is not fu, 
cient to ſupport the rule; the matter is between the company, and; 
member of their own, for keeping more apprentices than allowed, 
Therefore, no ſtranger being party on either fide, the diſpoſition u 
diſcourage ſeems to have no room to operate, ſuppoſing it to exiſt, 
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The india ment muſt have been on the ſtatate of Eliz and ther - 
fore the throwing it out, concerned not them as a corporate body, Wl 
it not being on a bye law of their own. Therefore, I ſubmit b 
the court, that the rule for changing the venue be diſcharged. 


Mr. Buller, on the other ſide In the caſe of Mylock v. Salad, 
ot 1564. (Bur.) a ſuggeſtion of general partiality produced duly before th 
court, by affidavit, was held ſufficient ; and, as is now defired, it un 
allowed to change the venue. And the cauſe ſuggeſted was the 
ſame merely as here; an apprehenſion that a fair trial could oc 
be had, proved by the throwing out an indictment. 


Lord Mangield— Vou are right, Mr. Buller, in the caſe cited, but 
the application will not coincide, though you have ſupported the 
rule very well; but the throwing out of the indictment is not prot 

of inclination to diſcourage. The matter aroſe on the ftatute d 
Eliz. to which many have a diſlike. The matter is a ſmall, probs 
bly, (from one of the like nature, I remember to have tried) no 
above 10 J. and for that reaſon, the os ſhould * been ven 
Jul, 


Not in tranſitory only, but even in | local actions, this court _ 2 
certainly order the venue to be changed, where there is a dignus vi- Wl 
dice nodus; but not otherwiſe, by any means. L. 


Hod ges againſ} Lovat. 


Vide 12 A. O recover the penalty on an uſurious contract, on an actia 
4 8 . | brought within a year from Ofober 1770, on the ſtatute d 3 
Queen Ann, againſt uſurious contracts. E 


Contract made in Ofober 1768, but no o money 1 till iſ 06 
ber 1770. 


Trinity Term, 12 Geo. 3. K. B. FI 


[ 


Tt was contended by counſel, that the contract was only void at 
the time, but not liable to the treble penalty till the time of pay- 
Beat; therefore, there was a cauſe of action within the time limi- 
ted by the ſtatute. Loyd v. Williams, was on contra for 100/. for 
bree months, 5“. was uſurioufly paid at the time of the advance, 
ad the principal paid back at the end of the time. In that caſe, 
the money on the uſurious contract was paid on advance, at the 
ommencement of the contract, and the principal only paid back 
( ſterwards. 

Mr. Buller — hope the whole cauſe of action was the ufurious 
Contract itſelf, and which muſt be proved to have been within a 
car. | 


There is an opinion of Baron Manwood, Cro. El. 20. Malory v. 
Bird, If a man, contrary to the ſtatute, agree to take 20/. for the 
Won of 100 J. if he take nothing, he is not liable to the penalty; 
Wbat if he take a ſhilling, he is; not the money was neceflary to be 
taken, but ſomething to bind the contract. Now the negotiable 
promiſſory note given on the contract binds it, and no more is re- 
Wauilite. In bribery, the agreement is ſufficient, without any thing 
Woivenr, The plaintiff having declared on the contract muſt prove 
Wit within a year; though, otherwiſe, he might have gone on the re- 
Neeipt of the money. © | 


Mr. Cooper, in replication—I beg leave to offer in reply; Mr. 
ler has ſaid, that we declared on the contract, and therefore are 
barred from plea grounded on the payment. We declared on the 


ration of the uſurious contract. 


Mir. Buller has quoted a difum of Baron Manwood's, which I 
ink does not affect us; but only prevents our declaring on the con- 
ind merely, without counting on the payment made on the uſuri- 
eus contract. OO 


In the caſe of bribery, the crime of the party who is to be pu- 
I nothing ſhould be received. 


bis the time of action, for the parties to theſe uſurious contracts being 
| "way for a little money, don't except to the terms, till the day 
nen payment makes them ſmart. So that, if the cauſe of action 


1 not ariſe from time of payment, it would in a great meaſure de- 
leat the ſtatute. 
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4 Horam 
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oſorious taking of the money the 5th of October 1 770, in conſide- 


hed under the ſtatute, is complete from the agreement, though 


3 | Lord Mangel think Mr. Cooper is right in his argument as 


Trinity Term, 12 Geo El K 5 


Kt ** dis | as 


fires the execution may be delayed ; the ſheriff refuſes it, becauſe he 
| ſhould be liable, the writ being retutbabl the next day; But they 


being told the goods had fold for SI I. he leaves the : 30 guineas, and 


a in n ſhort of the appraiſed value; nor is the money returned. 


Horam againſt Lazarus. 


N a motion of Mr. Deen to make a rule abſolute, which 
had been given to ſhew cauſe why the ſurplus on a tefiatun 


ry Jactas ſhould not be repaid to the defendant. 


On the e it appeared, that the debt was 30 l. on which, 
the evening of the laſt day of Michaelmas'Term, the writ iſſued, 
The ſheriff comes to the houſe to execute the writ ; the'debtor de. 


agree together, that if Lazarus can on'that day raiſe'the money ty 
the appraiſed value of the goods, he ſhall have them then, 


The next day the goods are ſold under the execution for 401. 125 
Lazarus ſome time in the day brings to the office 80 guineas, and 


claims return of his goods: 

The ſheriff, however, refuſe to return the goods, as the money 

The court, on hearing the argument on ; dot ſides, is of opinion, 
the baſtening the execution ſo violently, by colour of return of the 
writ, is by no means commendable ; nor the detainure of the entice 
goods when the debtor had raiſed ſo near the full value. 

| Therefore, that the rule for ths defendant be enlarged for the pres 


ſent, and that on repayment of the 30 en it be diſcharged, 
without coſts. 


Anonymous, | | 


„ur T © ſpecial original, for a debt under 104. thrown out, 2 
25 bad by the ſtatute. 


Bankruptcy. 


Anonymous. 


| Ou a commitiion of bankruptcy, the — ave fl 


right to enquire, whether one who comes in to prove his devt 
under a commiſſion, means to proceed at law. 


EjeAmen!, 
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Ejectment, fraudulent. 


2 
ys 

6 
3 


Anonymous. 


F a declaration in ejectment be ſerved, and the parties to the 
1 ejectment, or any of them, aſk what to do with it, and whe- 
her they are to ſhew it to the landlord; and anſwer is given by 
him who ſerves, Tis only a form of law that he leaves it, and 
dat it ſignifies nothing to them or any body; poſſeſſion on that 
7 ejectment is not good. A clerk who drew the notice of eject- 
meat, being aſked by a perſon who claimed under the land- 
WS td in poſſeſſion, whether any thing had been done in the eject- 
ment, ſwears that the queſtion is impertinent ; and therefore con- 
tinues the converſation he was in with ſomebody elſe, waiving any 
anſwer. This was held by the court a fraudulent fcheme to procure 

W poſſeſſion: And Lord Mansfield ſet afide the rule obtained upon it; 
WS ob{rving, NOTHING WAS SO SILLY AS CUNNING. 
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The King againf? King. 


N an inquiſition taken before Alderman Kennet A motion 


to ſet aſide the inquiſition for irregularity. 


_ Cre! let a ſhop to à perſon who had a mind to leave it without 

We notice, but was told, that by the cuſtom of London, half a year's no- 

ce was expected; another perſon admitted tenant, who uſed the 

bop, but going out one morning, upon his return, found a pad- 

bock on the door, which he took off. A perſon enters upon the ſhop, 

ss dy virtue of an aſſignment of the term from the original tenant, 

We -2uinſt whom the plaintiff ſues; and thereon an inquiſition is taken, Wide; 7 4 
against which exceptions were made, on the ground of irregularity * © 

in the original proceedings. 6 


. Odjection to the count that Mrs. Corbett as ſole ſhop- keeper ſues 
de cuſtom of London; and that no ſuch cuſtom was before the 
court to take notice of. e 


= That the venue was ill taken, being taken in a part of Fleet-ſtreet, 

Which is a place large enough; and that it ſhould appear in a part 

eenteſt the premiſſes. 2 | 

That there is no iſſue properly joined; for that the defendant de- 

nies the count, and ſays that he entered duly under Corbett's leſſee. 

is. Corbett, who was plaintiff, replies not; but Woodfall obtrudes 
P as 
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— 


as proſecutor for the King, aol PEN! nothing, but only prays, 1 
the plaintiff, that it may be enquired of the country. 


The court was hereupon moved, to quaſh the inquiſition, 


Mr. Buller on the other band. That the caſe being ſettled by his 
conſent, he expected no more objections than he was prepared ty 
anſwer—— 


= . Murply was ds, [at taking the inquiſition] an 
. made no objection to the intereſt not being ſtated as of frechold; 
which was another of the objections made. 


| as That che court below was to take notice of the cuſtom. without i 
pleading, it being their own cuſtom, Re 5 


Vide 3 Black- That the venue was taken from 0 neighbourhood, which tron Wi 
 Rone 294, _ the definition itſelf * to be ſufficient. 3 


That as to Woodfall coming in as proſecutor for the crown, with. Wl 
out ſhewing how, it's mere form; and there are two caſes of Lad „ 
Hale [which he cited] to prove it is not neceſſary he ſhould ſhen Wi 
how he comes in. 


Mr. Mur hy, i in reply, obſerved, that the caſes alluded to by Mr, 
Buller, were in one inſtance of a city court taking notice of ther 
own cuſtom ; but that this did not extend to a juſtice under an al 
of parliament, though he might be an alderman. And as to Wat 
Fall, though in the other cafe of Mr. Buller, the court of Kings 
i Bench took notice of their own officer, the maſter of the Crown- 
= Office, as a proper perſon to proſecute for the King, yet it woul 
3 | not extend to this caſe, 


5 V ſtood over; but the court ſeemed ;oclined” to diſcountenance I 
the objections, as formal, 1 Rolt's Rep. 10 * was quoted. = 


Settlement. 


Anonymous. 


1 


HE court ſeemed of opinion, that 3 ſtatute-fair, to {it 
tute-fair, was a ſufficient hiring for a year to gain a {& 
tlement, 
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The King againſt Skinner. 


| Na motion to quaſh an indictment againſt Skinner, Eſq; 
one of his Majeſty's juſtices of the peace of the town of Poole, 
fot ſcandalous words ſpoken by him, in a general ſeſſions of the 
county; in which he ſaid to the grand jury, “ you have not done 
« your duty; you have diſobeyed my commands: You are a ſedi- 
« tjous, ſcandalous, corrupt, and perjured jury.“ 


2 | Serjeant Davy, in ſupport of the inditment—That it was of high 
W importance. They who are one of the chief pillars of the conſti— 
tution ſhould not be thrown into open contempt. Eu 


An action by any one ſeparate would not be good, becauſe the 
offence is not againſt Peter, John, Cc. in their ſeveral and ſole ca- 
pacities, or any of them, but againſt them as one body, as a grand 
9 Jury ; and neither could they ſue jointly, becauſe they are no cor- 
W porate body. A remedy by indictment is proper and neceſſary; it's 
e ooly one they can have; it's the natural and uſual proceſs in a 
crime againſt the public. 


If it's refuſed, it will be equivalent to ſaying, Theſe very men 
ſhould have taken their remedy at law as private individuals, had a 
particular affront been given to them; but as a grand jury, (where 
the inſult is vaſtly more material,) they mult be attacked with im- 
punity, and ſhall have no relief; nor the public, who ſuffers by the 
indignity done them. 


Mr. Lucas, againſt the indictment— That it was a very new and 
WS gular proceeding. 


If the words were not ſpoken againſt the jury in the execution of 
5 their office, they are not words liable to an iñdictment; and if they 
vere ſpoken, while they were ſitting in the execution of their office, 
- the judge was ſo too in his: And the principle is clear, that a judge 
of a court of record is not liable to an indictment for words ſpoken 
by him, fitting as judge; eſpecially, becauſe it is not impoſſible to 
coonccive the exiſtence of a corrupt jury: And if the charge was true 
nLaaſt them, ſhall Mr. Skinner be ſubject to a proceſs, in which he 
_ 1 have no power to juſtify, for the truth of the words ſpoken ? 
_ 2 >'ronge 1157. The King v. Pococke, on words ſpoken by the defen- 
Gant of Kent, a ſworn juſtice, ſaying © He is ſworn, and is a knave, 

and forſworn ;” agreed, that it was not actionable, becauſe ſpoken 
With reference to a matter paſt, and not ſpoken againſt him in the 
<Xccution of his office, 12 Mod. 98. It would be impoſlible the au- 
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Trinity Term, 12 Geo. 3. K. B. 


Vide Sh. P. 
C. 173. a. 


Vaughan 135. 
12 Rep. 24. 


is contended to be on the part of the leſſee only. If the ward 


| been queſtioned. 1 truſt, the word having will be quite ſufficient 


— 


thority of a judge could ever be ſupported, were they liable to the 
ſuit of any perſon, for words ſpoken by a judge as ſuch. 


Lord Mansfield—T am willing, as neither Serjeant Davy, nor Mi. 
Buller, find any precedent in the Hiſtory of England, for an indig. 
ment of this kind, to give them time till next term to find any, 


What Mr. Lucas has ſaid is very juſt; neither party, witneſz 
counſel, jury, or judge, can be put to anſwer, civilly or criminally, 
for words ſpoken in office. If the words ſpoken are opprobrious ot 
irrelevant to the caſe, the court will take notice of them as a con. 
tempt, and examine on information. If any thing of mala mers i 
found on ſuch enquiry, it will be puniſhed ſuitably, 


The words are extremely improper. If the party were not a bo. 
rough juſtice, I ſhould think there might be grounds to apply to 
the great ſeal to-remove him from his office. But to go on an in- 
dictment, would be ſubverſive of all ideas of a conſtitution, If any 


precedent ſhould be found, you ſhould have time to make uſe of it, 


otherwiſe it would be proper to quaſh the inditment immediateh. 


| | : _ 1 
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Dodd againſt Innis. 
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In Arreſi of Jugend. 


Wan action for breach of covenant. The cauſe of action ws 

on a leaſe, in which leſſee covenants with leffor, to leave fub- 
ficient compoſt on the ſoil of the landlord, at the end or ſooner e 
piration of the term, the lefſee having the yard, barn, and a room 
to lodge in and dreſs diet. | 


Upon theſe words of the leaſe, the deſendant pleads, that he did 
not covenant ; but that there is a condition, if the leſſor gives toom 
for corn, then the leſſce ſhall leave compoſt. 


Mr. Wallace, on the other ſfide—'Tis very extraordinary, Mr. Imi 
ſhould not demur to the declaration of the plaintiff, but wait til 
verdict went againſt him, to enhance the coſts. Tis true, the leſ- 
ſee covenants and agrees to and with the leſſor, and yet the covenall 


had been, /hould have, or ſhall have, the covenant could not habe 


for the ſame purpoſe. 


In replication, for the defendant. Mr. Wallace has objected an 
demurrer to the declaration. Mr. 11s was conſcious of it's being 
a condition, and therefore reſted the matter of fact with the jut); 


| | 
4 a 


o 
. 


8 


© Trinity Term, 12 Geo. 3. K. B. 


and had it not happened, we had but three gentlemen on the ſpecial 
| jury, probably the cauſe would have gone no farther. Tis plain, 
the jury gave a verdict that muſt be ill grounded; they gave one 
ſhilling damages, which, if any damages were incurred, muſt be 
vaſtly incompetent. 


per, might have the compoſt, on furniſhing the:room, barn, &c. 


eenſe, 1 think, that the leſſor meant to leave himſelf at liberty, as in 


eerms he has done, to give him the uſe of the barn, if he inelined 


to take the benefit of the covenant. 


Mr. Bearcroft The expence of a ſpecial jury was incurred by the 


defendant, that the tenants might not determine between landlord 
| and tenant; however, he could only obtain three gentlemen, and the 
W reſt were tenants. | | 


I don't think law caſes are neceffary here, but the plam com- 


mon ſenſe of the words. 


Lord Mansfie/{—The argument of Mr. Bearcroft is a very good 
= 0c; and 1 am glad to find there's ſuch perſpicuity in language, that 
there was learning wanting to raiſe any difficulty in the matter. 
he parties had none; they were plain ſenſible men; accordingly, - 


ler put the iſſue on the fact. You did not give me room to be- 

= © ſow my ſtraw, Ce.“ ſaid the tenant. I did,” ſays the leſſor. 
2 CA 5 5 2 

Can there be any thing clearer, than that the covenant could not be 


de eſide in the breaſt of the landlord, to make election during any 


hett of the term? Had it been fo, the tenant beſtows his corn and 
bw, houſes his cattle, &c. and then comes to the landlord, and ſays, 
I don't want you to furniſh compoſt; and that being the condition 


4 expreſſed; take your corn, cattle and flraw, and carry them where 
| You think good.” Where the tenant covenants to repair, if the 
ſeſſor finds ſutficient timber, the proviſo reſtrains the covenant: But 
n this caſe there is not the leaſt foundation for ſuch conſtruction. 
; | Let the rule in arreſt of judgment be diſcharged. 


| Davis against Taylor. 


Tb a motion to make a rule abſolute, for putting off a trial 
525 1 Jones, in thewing cauſe againſt the rule, alledged to 
flneſs; * at it was a Cale on an action againſt a ſurgeon for unſkil- 
nn at the declaration was entered the laſt term, and the mat- 

was duly fer down for trial ; but that, on ſuggeſtion of the ab- 


ſence 


| 


The plain intention was, that the covenant, which we call a con- 
dition, was for the advantage of the leſſor; who, if he thought pro- 


Mr. Dunning— It cannot be doubted, both from the words and 


os which you was to lodge your corn, and have the other benefits 
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ſence of a material 8 proceedings ba been Raid. That it 
1s a ſcheme to delay till the fittings i in Michaelmas Term; and there. 
fore, as they might have had their wiſhes, that he hoped the cauſe 
would go on immediately. 


tiff would be ready to try the cauſe the ſittings after term. 


1 
50 L 


e 
. e 


when you had not your witneſs? 
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Mr. Cox—We were diſappointed of him then, and are uncertain 
whether he can come before Micbhaelmas. 


— 


Lord Mansfeld—And yet offer to try it the Hulu after term 
Pal pable ſubterfuge upon the face of the motion. 


Mr. Cox - My lord, we would be ready to try it, rather than de- 
lay till the next term; but we would like the probable chance of 
getting him by a ſhort ſtay. 


"Lad Mangfeld—It s an.exceeding. e aud vexation hs de- 
fendant's ; this contrivance practiſed, of putting afide trials from term 
„ to term, by the court's relaxing it's practice, has gained greatly 
' | too much ground. All the inconveniences the act was deligned to 
„ | ſtop will recur, if any flight cauſes be allowed for enlarging time 
after notice een of trial. 


Notice 4rregular. 


Notice having been ſerved on a rector of Wales, in a writ d 
| latitat, on ſuit of a curate, to bring him into court, to al. 
ſwer for non-payment of ſix years and a half penſion, for ſervice a 
the cure, at 12/. per annum; on return in court, it not appearing 
the name of the attorney of the plaintiff had been inſerted, tit 
rule was obliged to be diſcharged, but without coſts. Lord Mars 


he would have taken advantage of a ſtraw. 


1. Moting to diſpenſe with the perſonal Appearance of cer 
. tain Cambridge Scholars. 


? 


Meze* to diſpenſe with their perſonal appearance, 1 
* account of their being in Ireland; of which they are bol 
1 natives, and have conſiderable connexions there. Prayer, ns 


IR On Juagment .to be es on Aſſault. 


: TAE 


Mr. Cox—That there was a material witneſs; and that the plain- 


Lord Mansfield—You gave notice; wy did you venture ſo fn, 
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de to no purpoſe, as the court would ſee no grounds tor puniſhment 
by way of example. 


Mr. Dunning —lt ſeems extraordinary, it ſhould be deſired per- 
ons ſhould be diſpenſed with becauſe they are in Ireland, when 
they ought to have been here. The truth of what Mr. Pemberton 
aſſerts, is foreign entirely, as it. ſeems to me, when they have pleaded 
puilty, and from thence become ſubject to judgment. If they 
bought their caſe was good, they had nothing to fear, I can't con- 
ie why, immediately on having pleaded guilty, they ſhould with- 
aw themſelves. 


Mr. Juſtice Hon In The King v. Harwood, a very aggravating 
ace, it was long argued, whether, on affidavits, appearance ſhould be 
2 diſpenſed with; and the groſs abuſe of his office as juſtice of peace, 
Las the cauſe on which it was refuſed to diſpenſe with appearance. 


Lord Mansfield—If from the nature of the afſault you have any 
Naggravating circumſtances to prove by affidavits, we will grant you 
Wa rule to ſhew cauſe; otherwiſe, their age and ſituation are ſufficient 
cauſe why we ſhould not bring them, at an expence greater per- 
baps than the fine the court would fee fit to adjudge, to gratify 
the proſecutor, by expoſing them in open court; eſpecially, as they 
have in ſome manner atoned for their miſconduct, in pleading guilty. 
A very ſmall cauſe, on a common aſſault will be allowed to dif- 
charge perſonal appearance: Would not the court have diſpenſed 
Vith the rioters laſt term, if the-fine had been undertaken? Rule 
bo ſhew cauſe. | 


The King againſt Plumbe. 
> KING-AT 


had been removed from the court of the mayor and aldermen 


5 at Bins of London, on a plea of certain franchiſes, ſhould not be 
= Jathed, | 
E 11 f 0 | . 


ZE This caſe had been argued the preceding term by Mr. Wallace 
B and Mr. Mansfield, againſt the rule; Mr. Dunning, for the rule. 


3 Mr. Wallace argued, on the ground of the authority of the court 
oer all the inferior juriſdictions in the kingdom. 


He farther argued, That till after the return of the writ, the 
E 2 of King's Bench never ſtopped the certiorari, on a ſurmiſe 
at the.court below had a right to a procedendo. 


Several 


ne may be accepted, on a ſuggeſtion that their preſence would 


Na rule to ſhew cauſe why a certiorari, by which a cauſe 
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in Several caſes were-cited, in which the certiorari was ſued ont 9 
of the court, and return made-of the writ ; in which it was held here 
„ that disfranchiſement was not lawful for words. 
"2 Mr. Mansfield. The queſtion is not whether this court will yjj. 
op mately take cognizance of the information, nor whether it enn 
= againſt the mayor and aldermen; but only whether the court vil 
i not examine the information-? whether not ſee, if there be cauſe af 
"Wh the disfranchiſement.; or, on the contrary, no cauſe being ſeen, wil 
.* not at once end proceedings here, or any where elle? 2s? 
MW Mr. Dunning—It has been ſaid, that a certiorari can never he 
pf quaſhed till after return ; in moſt caſes, I conceive, it may more pro. 
Ef perly before, The caſe of the city of London, different as in many 
8 reſpects from other corporations, is in this perfectly the ſame with 
„ all others; therefore the juriſdiction of this court, if it grants a vr. 
* licrari in this inſtance, cannot refuſe to the meaneſt corporation, 
5 This court has no jutiſdiction to disfranchiſe the members of a co. 
5 porate ſociety. Let it be ſuppoſed, your lordſhip ſhould think that 
"| the disftanchiſement was good, or the other way; your Jordſhip } 
bl could not, nor would ſtop the proceedings below. It would be 
3 very convenient, were it lawful, in a thouſand inſtances, to bring 
4 the cauſe hither to get an opinion: But the law has no notion af 


be judged competent. 


ſuch convenience. In this ſtage of the buſineſs, it is not competent 
for this court to give it's deciſion. I believe, the carrying with them 
fuch a direction, would be very convenient to parties: But I hope 
it has never been found neceffary,.nor-will at this time, in this place, 


It has been hinted by Mr. Wallace, as if the court below had n 


; authority to proceed. I am confident, *tis impoſſible they ſhould be 


more irregular than they would in ſetting out here. The caſes ſtated 


as far as they went, ſeemed for a certiorari; but on farther view! 


appears, that in one of the inſtances particularly, the party was im- 
priſoned by the court below after disfranchiſement for words.! 


mean not to contend, nor I believe will any body. doubt, that a writ 


of habeas corpus will go forth from this court, when a man is de- 
prived of his liberty. In another, they had paſſed ſentence of ibe 
fine. This is not a, charge under a general criminal juriſdiction, 00! 


an offence by the courſe of the common law ; it is one of the cor- 


poration in itſelf, It were indecent to have the diſputes liable 0 
ariſe on an opinion given by this court, interpoſing unneceſſalih, 
and therefore impraperly. As to the right of disfranchiſement, be 


mode, and ſeveral circumſtances flowing from the proceedings ' 


the court below, when the judgment of the court below goes ® 
either fide ; this court, on application of either party, will judge the 


matter of law, and of the right of the. corporation. 


; Janna 


HF 


. 


Trinity Term, 12 Geo. 3. K. B. 


1 cannot imagine why application ſhonld be made in 1772, to 
briog, irregularly, a cauſe before this court, which, if any diffatis- 
faction is taken on the inferior judgment, will come regularly hither; . 
eſpecially, when the whole effect to be had would be, the fetching 


papers up to be ſent down again preciſely in the ſtate they came. 


Till ſome act has been done injurious to the right, by disfran- 
chiſing; to the property, by ſetting a fine; or the perſon, by impri- 
ſoning ; I am ſatisfied your lordſhips will not interpoſe. All the caſes 
cited, or that can be cited, I am poſitive, fall under one or other of 

W theſe three deſcriptions. Has there been any inſtance, where on a 
mere complaint a certiorari has been eſtabliſhed ? This is merely 
ſuch a complaint of a corporate body againſt a member of it's 
own. 


The court denied a rertiorari. 


Lord Mangfield — Though no precedent of a certicrari quaſhed 
before the return, yet there can be no reaſon againſt it, in caſe the 
writ ſhould not have iſſued. Bur. Caſe of the Quakers; as title 
was not judged in queſtion, the certiorari itſelf, after the return file 

was quaſhed; and a fuperſedeas iſſued againſt it. . 


The writ of certiorari not being a miniſterial writ, but a prero- 
aaive writ, as mandamus, habeas corpus, &c. muſt have proper 
WT !oundation on an affidavit, or on the face of the writ, In courts = 
not ſuperior, but ſuch as this court will pay a proper deference to, | f 
tacic is a moſt abſolute neceſſity not to interfere with their proceed- 
bes, without full cauſe. Let us conſider to what effect it would 
be: Not to try the franchiſes ; for nothing is there in the writ or ap- 
pleation of parties, from whence we can take cognizance. No in- 
WT formation of miſtake in law, or any other particular, on which to 
emove the cauſe, To view the proceedings, and ſend them back for 
c(ceiſon, would be nugatory. Four caſes only in an hundred years; 
Kager,, for words and an aſſault; a certiorari iſſued, and afterwards a 
Ih procedendo ; though, in an aflault, this court has certainly a concur- 
rent juriſdiction, In that, and all the ether caſes, no effect followed 


b A | . d i 5 ; F y | | / 
3 BY the certiorari; therefore, we all agree, that the certicrari be 
aud led. 


The King againſt Backhouſe. 
N an arreſt, the officer apprehending difficulty in ' executing 
. | 8 the proceſs, made a pretence of a note, which the defendant 
> this ſult ſaid he ſhould be glad to ſee. With ſome difficulty, 
8 was det in; and comes up to the defendant, and tells him he 
a wilt to execute on him for 40 J. And Backhouſe, much en- 
| R . raged, 


Sc. 
* 


* . 
* * — wick r Lie 4 
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raged, ſaid, his houſe was his caſtle. That then the bailiff ſaid it 
was very ungenteel ; on which, Backbouſe, (the officer ſays, an 


the other officer who ſtood without and ſaw the bailiff running) 
aimed a piſtol at him. On a trial, the jury find Backbouſe guilty, 


This motion being after a verdict, no evidence as to the fact of th, 
aſſault was admitted; but on it's being ſhewn to the court, that th, 
man was a bankrupt, on affidavit ; with confeſſion of the party onthe 
trial, that he would charge an aſſault on the whole family; which 


he did, by ſwearing before a juſtice an aſſault to the father, haying 


made his firſt complaint againſt the ſon only; then, before the grand 
jury, he added the mother.—-Oa theſe grounds, and a probability 
found that the ſuppoſed piſtol was a ſugar-hammer, and that the 
officer who ſwore to the arreſt was intercepted, by a paſſenger ſtand. 


ing before the window, from ſeeing what paſſed, the 1ojury and 


prevarication of the action, the inability of the defendant to pay 
any large pecuniary penalty, and the groſs abſurdities in many of 
the moſt ſubſtantial parts of the evidence, it was prayed in arreſt 


of judgment, that a very moderate fine might be impoſed, 


Mr. Wallace—If apprehended or real bankruptcy be admitted, 
the execution of juſtice will become impracticable. I therefor 
hope, as the jury have ſound the defendant guilty, though they 


have acquitted all the reſt, the court will ſubject him to colts, and 


a ſatisfaction, to check ſo unwarrantable a reſiſtance for the future, 


Lord Mansfeld—By all the evidence on the trial the defeadax 
was moſt clearly. guilty ; they all agree as to the bailiff's running 


out; (whether what Backbouſe uſed againſt the bailiff was a piſtol or 


hammer, the bailiff was greatly intimidated, and, at leaſt, took it 
for a piſtol.) The precedent is an extreme bad one, of ſuffering of 


| fences of this nature to eſcape ſlightly ; he muſt either compound 


by his friends, if they will undertake as ſuggeſted, or ſuffer coryo- 
ral puniſhment, 1 


Mr. Wallace, counſel for the proſecutor, accepted one guinea; 


with coſts to be taxed by the maſter as between attorney and client. 


The court, on undertaking by the defendant to conform to ut 
terms, ſet a fine of one ſhilling, 


King againſt Davis. 
F OR a rule to ſhew cauſe why an information ſhould not ile 
againſt - Davis, Eſq. a collector of the cuſtoms, and juſtice 
of peace, for ſitting as one of the juſtices under the ſtatute of 12 An, 


c. 18. to eſtimate the ſalvage of the veſſel ; of which falvage, U 


the act, he was entitled, as cuſtom-houſe officer, to a part. 


Br 4775 
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Brery, a fiſherman, claimed 50 guineas for ſalvage, which Mil- 
liams, the owner of the veſſel, refuſed; and ſaid, that he had not 
been run aground, but by Brery's man. On this, Brery applies to 
Mr. Davis, for a detainer of the veſſel, till the owner, Captain Wil- 
jams, ſhould anſwer to the claim of the ſalvage, Mr. Davis, being 
one of the three juſtices of the counties adjacent, fat to try the 
queſtion of ſalvage between the parties, It appearing before them, 

| vpon examination, that the ſchooner was worth 9000. and the 
ſmack 3007. that the former would have periſhed, after quitting the 

W :c:ckled, had not the ſmack, at the peril of itſelf and crew, ſaved 
W it; the other ſide giving no evidence, they decided for the claimant. 


It's objected to Mr. Davis, he refuſed Mr. Clement, a juſtice of 


| the county, propoſed by the maſter, There's a clauſe, it wes argued, 
in the act, which prevents his being proceeded againſt by informa- 


nalty, forfeiture. of office, and incapacity of acting as juſtice : And 
'tis hoped, this court, after forty years 1n office, will not, without 
accuſation, ſubjeR him to an information. 


On the other hand, the objeQion againſt Mr. Davis, that he 
ſhould not have been the juſtice, but was to have appointed one, 
was argued. | | 


| the parties to appoint three juſtices ; therefore he was not to appoint 
himſelf, nor exclude the other ſide from appointing, as by the affi- 


tor whatever might be the conſequence of the matter between the 


rrties, and as a ſatisfaction is granted to the cuſtom-houſe officer 
under the act. N 3 


# IM court therefore of opinion, that the rule ſhould be made 
A 2 olute, | 


Lincoln, a man belonging to Brery's veſſel, ſwears, that Brery 
„ would have periſhed in ſteering towards the ſchooner, had not the 
ind turned the fail round. | 


= The court thought the award of the cuſtom-houſe officer a very 
Wy <elonable one; who ſaid, that had half a guinea been agreed, a 
_ 2 was merited. And they were of opinion, the difference about 


ile ground ſeems to have been by no means the unfairneſs of the 


4 ge, who, as cuſtom-houſe officer, was to take benefit of the va- 
ue of the ſalvage. | | | | | 


1 


| tion; becauſe, on conviction, it ſubjects him to a conſiderable pe- 


The court was of opinion, that as the act, on diſpute, empowers 


davits it's proved he did; eſpecially, as he took a bond of indemnity. 


the danger of the veſſel woutd not entangle the queſtion. So that 


On, but the great impropriety and irregularity of his ſitting as 


Tuite 


Trinity Term, 12 Geo 3. K. B. 


Tuite or Chote againſt F awkes. 


N a rule to thew cas why an anne ſhould not 0 
granted againſt the defendant, for YR the plaintiff t to fl 
8 2 three pence f er pound, by menaces 


Cbote, by his affidavit depoſes, that on the 1oth day of Av, 
riotous aſſembly happened at Dunmo in Eſſex ; and people came, y 
the number of fifty, threatening him, and ſo compelling big 
to ſell butter at 69. (he dwelling then at Benton, two miles off Dip 
mow,) and cheeſe at 3d. That a day or two after, Charles Fawhe, t 
conliderable innkeeper, who had been ftrolling about the country, 
came and ordered a cheeſe at 3 d. per pound, which Chote ſaid 
could not afford. Fawkes perſiſted urging him, and aſked him, i 
a menacing way, Only ſay you won't;” and intimated, that ihe 
did not, other people would come and ſell it for him. And that, in 
fear of baving the mob on him, he was obliged to fell. And th 
| Gibſon, a labourer, ſervant to Fawkes, came ſoon after ; and, he ſay, 
that Gibſon had a cheeſe at the fame price, from the fame appr. 
henſion, that he was employed by Fawkes. 


Fawkes depoſes, that the riot was firſt diſcovered by him, that he 
had as much cauſe to dread it as any body; that he gave the fil 
notice of it; and verily believes, he was principally inſtrumental in 
ſuppreſſing it, by telling people, invited to join the mob, whom lt 
had conſtantly employed for many years, that he would never more 
employ them if they did. That ſeveral of the moſt conſiderabt 
tradeſmen, in order to quiet the mob, he is informed and believe 
cauſed it to be proclaimed by the common cryer, that they woul 
ſell their cheeſe at 3d. per pound; when he did, as well as mat 
others. That he went to Chote, not uſing any menaces, or fayiny 
that he would ſell for him, or any thing to that effect or intent; and 
that Chote readily conſented. And ſays, that he made the bargain, od 
out of malice, on a view to take advantage, but thinking it the fit 
price of the cheeſe. And that the mob was diſperſed two or do: 
days before. 


Others of Dunmow, on the part of Fawkes, made oath tht 
Fawkes was a confideratils innkeeper, and had no intereſt in thel 
belief, to encourage the mob; but on the contrary, out of 2 good 
intention, gave the firſt intelligence that the mob was diſperſed (wo 
-or three days before. And that they believe the price was fall; 
and the information out-of a malicious and wicked deſign. | 


Obſerved, againſt the rule that Fawkes is not mentioned in th 


firſt riot, nor any thing about him; 3 that he is brought in after 0] 
Innuellal 


c ä 
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-. endo, fo as to involve him in an odious imputation, without the 
Jeaſt particular affigned as ground: And that the whole charge is as 
poſitively denied, and as fully, on the one hand, as it could poſſibly 
be charged on the other. On which grounds, from the inſufficiency _ 
of the proof, and the ſtrong appearance of malice on the plaintiff's 
affidavit, it's deſired and hoped from the court, that the rule be 
diſcharged. 


| On the other part it was urged, That Fawkes ſpoke to a proclama- 
tion which he believes to have been made, without ſaying of his. 
own knowledge, or producing a ſingle witneſs to ſo public a fact: 
WT hat affirming it was done to pacify the mob, he nevertheleſs ap- 
Iplies to Chote, out of the limits of the proclamation, two miles from 
Dunmow, and not to any of the tradeſmen of Dunmow : That the 
price for which the cheeſe was fold is confeſſed by both their affi- 
davits, and gives very ſtrong preſumption, if no other part corrobo- 
Wrated, of the truth of the fear and menaces alledged by the plain- 
tiff, . 


= After hearing this contradictory evidence, the court diſcharged 
"Po | En 4 | 


James againſt Penrice. 


NN a rule obtained to ſhew cauſe why action ſhould not be 
av ſtaid, on account of defendant being become a bankrupt ; 
tie motion was objected to, becauſe it might have been litigated 
pon a plea, and that defendant means to litigate it. 


Rule diſcharged. 


() N a motion, that cauſe may be ſhewn why a writ of enquiry 
l ſhould not be executed here, in London; in a caſe of a clerk, 
to determine what was due from his maſter to him: On ſuggeſtion, 
that the Jury at Guildhall would be of low and indigent perſons, 


ö us _ qualified to eſtimate where the matter might be of ſome 
hundreds. oy \ 8 


Court —No colour. 


Lady Mayo's Caſe. 


RANSFER of monies in the Bank, in the name of a 8 
; - Covert, made by the huſband ; which monies, it was ſuſpect- 
ed, ſhe held by virtue of a truſt to her own ſeparate uſe. A me- 


er was made by the Bank, on transferring the ſtock, of a 
| elect of title ſuſpected. It was held, that to make a memoran- 
um on transfer of ſtock, ſignifying a flaw ſuſpected in the title, 
e muſt 


$ 
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muſt not be allowed; nor will any ſecret truſt, as againſt the party 
who has open legal title, affect the Bank. And Lord. Manfell 
added—T won't ſay a word againſt the holder of the ſtock having 
his action againſt the Bank for diſparaging} his title. | 


Curia Cancellaria, at Lincoln's Inn. 


be pn 'T HEN there is a real eſtate of 1200 J. value, debts on bond 
Peet nemo / YV to 1000/7. and on ſimple- contract to 1000 J. more; all that 
| pon the real can be done is, not to let the bond-creditors in upon the perſonalty, 8 
28 but the ſimple- contract creditors cannot touch the 200 J. ſurplus af 
— | 0 


Tythes. 


Modus, when 

not binding. 

Vide 13 Eliz. 
e. 10. 


2 Black. c. 3. | 


Temporary 
compoſition. 


\ ( ODUS ft up ſince the 13 Elizabeth, binds not the uc- | - 


ceſſor. 


A temporary compoſition requires notice to determine. 


Endowment If endowment be of tythes, and uſage has not followed the en- 
of tythes, with dowment, the claimant, as to ſuch tythes as fail of uſage, ſhall not 
guy of ſupport his claim; any more than on a conveyance of lands he 
mY ſhall claim lands as parcel of the eſtate conveyed, where poſſeſſi 

has not followed the conveyance, - 


Cofts, when If more tythes are claimed than the defendant to the bill has | 
defendant kinds of tythable goods, the practice of the Exchequer is, (it wi 
claims more | 1 . | (ach 
tythes than Tepreſented to the court) to diſcharge the bill with coſts, as to ſu 
there are tyth- tythes. N 5 
able goods. | | | 
Effect of miſ- It appears, that miſpleader of a modus in the Exchequer alva 
| Pleaderofa Occaſions a decree for tythes in kind; even though it appears in ei 
modus. . ſt PF. Jreindice to thc 
_ dence that it was a good modus; but it is without prejudice to itt 
inhabitants of the pariſh. „ 


Raymond againſi Webb. 


. 
. = 


Truſtee may Truſtee under a will, ſells by private contract an eſtate i 
not Yary the truſt, which by a decree of Lord Camden was to be ſl 
mode of ſale ö * N uy 
155 preſeribed. before a maſter; the plaintiff, who was bargainee of the eſtate, 

0 not party nor privy to the decree, but was a purchaſer without 0 


tice, for a valuable conſideration, 
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now warrant a ſale by private contract. | 
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Lord Chancellor After a decree by Lord Camden in this caſe, 
that the eſtate ſhould be ſold before a maſter, the court cannot 


%. 


: | Mr, Attorney-General contended, that the objection to the de- 
cree of Lord Camden interpoſing, was, that the plaintiff was no party 


to that decree. | 


Lord Chancellor—All the effe of that will be, the plaintiff may 


: recover at law, which otherwiſe he could not. 


Bill diſmiſſed : The party being left to take his remedy at common 


aw, the court being of opinion that equity ought not to interpoſe. 


Michaelmas 


ich. Term, 12 Geo. 3. K. 8B. 
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Campbell's Caſe. 
On a Plene adminiſtravit. 


Na motion for a new trial On an action brought ag 
executor, he pleaded plene adminifiravit ; there was ti. 
dence that he had paid intereſt upon a legacy of the tel» 
tor's. The jury found for the plaintiff. It was contend, 
that upon the evidence, they ought to have found for the defendut; 
for that there was evidence of his having fully diſcharged, as furs 
there were aſſets. On the other hand, that by paying intereſt on tk 
debt, he had admitted aſſets. It was urged, that this paymentif 
intereſt was injurious to the legatee, by lulling him into a falſe (as 
rity, while the executor ſpent the aſſets in paying debts of an ew 
degree. 5 | 


It was urged, that in the caſe of the Duke of Somerſet, inen 
paid for ſeventeen years, was determined by the maſter of the Rl 
and confirmed by the Lords Commiſſioners, to be evidence 
cluſive of aſſets. ol 


Lord Mansfield obſerved, that payment was prima facie evident; 
and repeated payment, with length of time, very ſtrong preſumptu0; 
But that, though it impoſed on the executor the onus proband i 
the contrary, yet it could not in any caſe be taken concluli 
againſt all evidence poſſible to be given. 


That the payment in the principal caſe was pleaded, to have bt 
four years continually, The difficulty the laws have laid on ex 
tors, for ages, has been properly complained of, that honelt exec 
tors know not how to be ſafe, nor diſhoneſt can be puniſhed. 


Where there is a bond-debt unknown to the executor, and th 
has been a payment of intereſt on a ſimple- contract debt, bond 
4 | 


Nich. Term, 12 Geo. 3. K. B. 


ond-debt comes out; in which caſe, it would be mala fide to pay the 


-"cipal on the ſimple- contract, unleſs the bond-debt could be ſa- 
face firſt ; ſhould the payment of intereſt on the ſimple- contract, 
Ch ſuch circumſtances, be concluſive againſt the executor ?. Cer- 


ainly not. 


His Lordſhip deſired, that he might not be underſtood as giving 


an opinion, that the executor would be allowed debts in an inferior 


or equal degree after payment of intereſt, 1n the debt in queſtion; 
for that then an executor might take an occaſion, by paying a ſmall 
ſum on account of intereſt, to deceive and fruſtrate the Juſt expec- 
tions of a creditor in higher degree, in favour of a creditor in in- 
rior degree. That in all events, there was cauſe to grant the rule 
for a new trial, | 155 | 


The rule was granted accordingly. 


Clark againſt Adair. 


N this caſe it was determined, that an engagement of inteſtate 


to pay money out of a growing fund, was a lien upon the ad- 
miniſtrator chargeable upon that fund. 1 


Ray mond againſt Bridges 
£7” a writ of error brought againſt a judgment in the court of 


common pleas 


| Thejudgment was on an action on the caſe againſt the ſheriff, in 
which there were two courts : 


. 


iſt, That the defendant ſuffered John Champion, indebted to the 
| Plaintiff on account in the ſum of 201. 175. 109. to eſcape. 


might have arreſted Champion, and did not. 


2d. That the. defendant being ſheriff of the county of Eſſex, 


The judgment, with damages and coſts, amounted to about 60/. 


For the plaintiff in error, error atſigned againſt the judgment, that 


the two counts are totally repugnant ; ſuppoſing the cauſe of action 
in both the ſame. 1 


4 Wh they are the ſame is evident, The ſum is preciſely the ſame; 


8 mw are dated the lame day ; botn payable in ten days after 
every thin 1 85 out in both on the ſame day. It will be ſaid, 
a 50 will be intended in favour of the verdict; every thing 
hh e reaſonably imended: But here, I conceive, the mere na- 
1 tural 
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one; you muſt intend too, that he did not know 


| | — 
tural intendment will be, that the party was trying, whether be mip 
not recover though one note only was given, by counting on Ke 
or recover one way if he could prove an eſcape, and in the d. 
he could prove there might have been an arreſt and was not 
Lordſhip muſt intend too, that in the ſame day the 


out two writs on notes of hand, when he might 


Other j 
, You 
Plaintiff (yg 
have recovered þ 


| ow how much 20 
175. 10d. amounted to twice told, for he lays his damages a 40] 


very reaſonably if on one note only, but prepoſterouſly and unzceuy. 
ably if on both. For. your Lordſhip knows, if any ſum, how gen 
ſoever, be ptoved, the plaintiff can recover no more than he has li 
his damages in the declaration, I muſt, with great deference 


your Lordſhip, obſerve, the court of Common Pleas differs ſun 


this court, in this; that if there be ever ſo many counts, and any 
one of them is proved for the plaintiff, he ſhall recover damages i 
his whole aQtion, though the other counts go for the defendant, 


I am told by the attorney, theſe two counts will make a dit 


| rence in expence of 20/. to the defendant in that action, the non 
' plaintiff in error. 8 TRE. 


In this court, I am told, if the plaintiff lays ſeveral counts in hi 


action and proves only ſome, he can have coſts only on the count 


he proves; and that your Lordſhip went farther, and ſaid, the d{n- 
dant ſhould have coſts where no proof was for the plaintiff. 


{Lord Man; field] did o but it was in the caſe of very ſpec 
pleas. Therefore, where the plaintiff does not prove his counts, de. 
ther he nor the defendant has any coſts in them, in common cates, 


It was obſerved, that when the ſtatute of Ghuceſter firſt gave cult 
ſuch was the ſimplicity of the common law, the counts were fi- 
gle, declarations fingle, and every thing much ſhorter than 11 ti 


time. 


Lord Mansfield obſerved, That ſuppoſing there were but one not, 
Juſtice had been done; the plaintiff had recovered no more than he 
was intitled : That nothing but a neceſſity of finding the note faßt 
could be regarded, ſo as to diſaffirm the judgment. That 1 
count was conſidered a diſtin action; that thoſe multiplied com 
had taken riſe from an inconvenience not many years ago in caſe 


this nature. That fineſſes of this nature were very proper in furtke 


rance, very bad in hindrance of juſtice, 


"KB 


6 
*. 


Mich. Term, 12 Geo. 


gecher a Power of Revocation aſſignable under 
a a Commiſſion of Bankrupts. : 


a Na queſtion, whether a power of revocation was an intereſt 
| capable of paying to the aſſignees under a bankruptcy; the 
er being not in poſſeſſion, but expectant on a comingency. 


norlhip, and the bankruptcy aroſe before the event happened. 


C. 2. 


That theſe acts, though ſeparate, have ever been eonſidered joint 
ws, and interpreted liberally and beneficially, Here was an eſtate 
for life ; firſt to his wife, then to himſelf, remainder to his iſſue, 
and for default of ſuch iſſue, remainder abſolutely to himſelf, His 
wife, by whom the iſſue was to be had, was dead; he had no iſſue, 


it's extinguiſhable. 


Mr, Buller argued,” there could be no fraud to the creditors, as 
there was no benefit they could take. 


Lord Mansfield —The eſtate for life, remainder to himſelf in fee, 
1 veſted in the aſſignees; he could convey it by a common deed : 
The conſcience therefore is, that he has no power to execute now, 


him, and is now in the aſſignees. 
Goodwin again/} Philips. 


T HIS was a caſe, in which a juty, being at difference in them- 


be majority of voices ſhould decide. A party to the cauſe (the 
pantiff) goes, and by private converſation finds this out, 


ran were on the ſide of the verdict, four againſt, and one 

the oth ; They debated it; and at laſt the majority brought over 

Aners to agree, that their opinion ſhould determine. 

LF : Fg, on all thele circumſtances, would not ſuffer a motion 

they th verdict ; elpecially, as it was given on that ſide where 
thought the evidence ſeemed to preponderate. 

Y Bail 


It was ſaid, this was within the 1 3 Elz. 2 n 7. 7 


ould have none to take under the deed, therefore the remainder 
veſted in him 3 and being ſo veſted, Was aſſignable : If not aſſignable, , 


for the other limitations could not take place; the whole was in 


; ſelves what verdict to find, on account of contrary circum- 
ances, to balance, as it ſeemed, the evidence on both ſides agreed 


iz 
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Ihe effect of 
irregular no- 
tice. 


Plea demand- 
ed on a Sun- 
day, is to be 


cConſidered as 


no demand 
at all. 


this court. 


be held corn, but changed it's ſpecies: And for flour, which was it 
the ſame predicament, no toll had been pretended. 


. 1 Bail. 


ARI SH of their reſidence, is not a ſufficient defignatin: 
notice of bail. as N 


Bail not knowing how many he is Bail for, rejected, 
AIL aſked, how many he was bail for ſince he obtained * 


certificate? Anſwer —Three. Queſtion—Any more? 4. 
ſwer—Not that he knew. de RY 4 e! 40 


Lord Mansfield—Don't you know how many you are bail fr? 
I don't keep an account. 


> 


Lord Mansfield —Then no man that does not ſhall be bail i 


Notice of Bail. 


HE conſequence of irregular notice is not diſcharge of th 
bail as bad, but grant of a future day to enquire, 


Demand of Plea. 
Toll. 


| N a queſtion, upon a toll for corn, it, was diſputed, whetlt! 
malt was to be confidered as corn ? 


Lord Mansfield thought it was in the nature of flour; and beit 
manufactured, and taking the denomination of malt, it was not ! 


But upon a motion for a new trial, upon the ground of the 
of parliament having conſtantly conſidered malt as corn, and ſo | 


the univerſity-grants; his Lordſhip ordered a new trial immediate! 
upon the motion, without coſts. 5 


The King againſf Eden. 


Information. 
* rule to ſhew cauſe why an information ſhould a 
granted againſt the defendant, Mayor of Derby, for 


perſing a paper charged to be a libel, reflecting on an atto6ne) * 
the mayor's court. TER Obe Fo 


+ 
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| Qbiedion againſt the rule—That there is no evidence to prove the 

eden complained of, nor that Mr. Eden was the publiſher, 
or that the party complained of was entirely innocent of the 
charge. | 


The paper complained of, was a petition againſt the attorney for 
keeping the petitioner in cultody after having taken 'money for his 
viſcharge 3 and it was objected, that the affidavits of publiſhing and 
diſperling by Mr. Eden, went to memory, belief and opinion. | 


© That this was an application in the way of extraordinary juſtice, 
and that the party applying ought to come clear before the court ; 
and that the attorney was guilty of the breach of duty charged, 


Mr. Wallace, on the other ſide The carrying to the printer 1s 
miſbehaved himſelf moſt flagrantly, in joining in the petition, that 
the attorney might be diſcharged for his diſhoneſt behaviour, The 
petition was addreſſed to the Recorder of the preceding year, (which 
perſons; which makes it ſtill more general. 

The court ſeemed to think, that the carrying to the printer was 
not publiſhing, on the circumſtances 1n this caſe ; and that this way 


of proceeding by information was very improper. 


Rule diſcharged. 
ite King againf? Coate, the Keeper of a Madhouſe. 


on in a madhouſe 


0* a motion for judgment of the court, for confining a per- 


Lord Monsfield—This was an indictment againſt R. Conte the 


1 and Suſanna his wife, Coate the younger, Erebanł, and others, 
vr ſending Virs. Baobar 


| k, unjuſtly, and without legal warrant, to a 
Private houſe f U Th . : 8 8 8 
he vic for the reception of perſuns diſordered in their minds, 
an ; x 
x were confiaing her for two months nearly. Mrs. Ewbonk 
* ars Fo . ; . i bt 
"% 's, ſhe was very ill uſed by her huſband, who took her chil- 
[Ch | ob | # | : 
rom her.; afterwards he beat her, and uſed her very ill. Then 


he told her ſhe mult go to the child, who was ready to die, at Strat- 
jrd; that he 


vidang 19 Tt" 0 . , 
ad aid, © This is for ſending to me.“ I never ſaw,” ſhe lays, 


A ſurgeon was ſent for, as pretence. A gentleman 
and lady cam 


e, and pitied me. I feared the child would be hurt, 
U | *© Or 


* 


W proved againſt Mr. Eden; and this is publiſhing. The mayor had 


certainly is not the ſtile of the court,) and to all honeſt and humane 


took her; the deſcribed the way and manner. The 


„ odor or apothecary in the time. A lunatic bit my arm. 1 
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Mich. Term, 12 Geo. 3. K. B. 
e or he would take the child and murder it on a common. U 
« Mills came and lamented, I pitied her; ſhe was ſent by oh, 
e her huſband, who, ſhe ſaid, had done the thing with Mes. Mil 
Mrs. Eccles, another witneſs, the ſame who ſhe ſaid came with 20. 
tleman, ſaid ſhe was an honeſt, very ſenfible woman; that her by 
band uſed her very cruelly, and that ſhe ſaid he uſed the child. 
That ſhe went to conſult an attorney, how ſhe might have 46 
rate maintenance from her huſband ; that ſhe was perfedtly (x 
when ſhe ſaw her; that ſhe pitied her extremely, and way 
an habeas corpus to releaſe her; but was told it would be ver g 
penſive. What, if my huſband had another wife P. She ſal 
the huſband had ſaid, he would fend his wife to a madhouſe. 


Cone 


Mrs. Mills ſays, ſhe was confined in a madhouſe, with ont pn 
ſon ſane, and another a lunatic ; that ſhe lamented, and Mes. fs 
bank with her lamented extremely; that they concerted mattes nM 
gether, to get her out; that Mrs. Mills wrote a direction, and hidj 
in her boſom. - 1 i 


On the part of the defendants, Of her being mad, and accufy 
her huſband with every woman. That ſhe would ſpit in people's fi 
and the boys followed her in the ſtreets, That ſhe was either ma 
or worſe. That the huſband was a very honeſt man. That Milli di 
not believe what ſhe had ſaid of his wife; that ſhe was mad, « 
worſe, From a general note, the huſband's character is ſpoke 
as good by all the witneſſes for the defendant. © 


The jury brought Coate and his wife guilty, and Ewbank ti 
| huſband; and acquitted the reſt, without any great ſtruggle oa il 
part of the proſecutor. EE 


On the part of Mrs. Mills. That ſhe was brought to the {ant 
Eo: macdhouſe, under pretence of her huſhand being arreſted ; when ſie 
A got there, ſhe was cruelly thrown down; when ſhe aſked the put 
what it was, Mrs. Coate ſaid, it was a place for mad bitches, ſuch 
as you. She called Mrs. Mz/ls a d — d infernal b—h. The Rench, 
ſuch as made her almoſt retch. They gave her rotten beet; 20d 
Mrs. Coate ſaid, ſhe was not mad, but a great b—h. _ 


I would ſtate, then, my directions to the jury on this _ 5 
a matter of great public concern,—There is no authority by the 8 
for a private madhouſe. The circumſtances muſt govern er 
It would be very hard to ſay, that in cafes where a party l wy 
; tunately viſited with this calamity, they ſhould always have 1 
| . caſe made notorious by a commiſſion under the great ſeal. I 
; | every indigent perſon ſhould be neceſſitated to that expenſive : 
| | medy, which would ſwallow up all their ſubſtance. In D 


5 
Monro's cafe, you obſerve, whatever would be done by my 
3 


Jer huſband or parent, muſt be the treatment; no coercion, no 
(hoes. of treatment; nothing but with the beſt view, ſubject 
te affiſtance of the faculty. Whatever is done with any other 
. all unneceſſary ſeverity, all confinement other than for the 
| purpoſe of the unhappy perſon's recovery; will ſubje& to a 
nſyre propor tionable to the conduct. Here I muſt take notice, 
at till this time I never heard of a madhouſe, without regular at- 
adance by {ome of the faculty; here, Mrs. Mills was under tem- 
rary confinement without any. | 


The other, be ſhe mad or not, had no phyfic, ſhe declares, ſince 
Ie was 17; no ptetence ſhe had any given her. Much has been 
d, and I think on a wrong foundation, of regulating theſe houſes, 
he law recognizes them not; if we go to regulate them, we eſta- 
in them by law, In Mr. Modd's caſe, Dr. Monro was acquit- 


4 by a ſpecial jury, both here and in Londen ; it appearing there, 


at every thing had been done for the beſt. 


Every caſe of this fort, muſt ſtand the ſtricteſt teſt : It muſt al- 


ays be ſupported on it's own particular circumſtances, Whatever 


as been done not compleatly juſtifiable, muſt abide it's fate. What- 
er cannot be proved to have been with the beſt motives, let the 
ers anſwer for in ſuch manner as thoſe ought to do who have 
aken upon them an act of authority not allowed by the law, and 


which neceſſity alone can ſerve for excuſe, and that neceſſity 
paniteſtly proved. ' 


Lord Mansfield obſerved—Of the two huſbands, I think Milli 


nuch the worſt; my difficulty is, how to puniſh the huſband with- 


ut ruining the wife. 


A ſcheme of a ſeparate maintenance was adopted; eight ſhillings | 


eck propoſed, the ſum the huſband of Ewbant allowed in the 


ence of ſupporting his child; he offered to pay five ſhillings a 
week, alledging, he would do his duty to his wite, which he had 
ſever refuſed; that he would be very glad if ſhe became fit ; that 
promiſe more than he could perform would be fraudulent. Lord 

anield obſer ved — Mrs. Eccles evidence, of the huſband's ſaying 


wife, 
im, his wife and children. 


ee defired, I think, by Mrs. Eccles who has received the 
Probation of the court for a ſenſible humane woman. 


Ewbank 


adhouſe. He pleaded, his having been burnt out fince, and the ex- 


4 ould ſend his wife to a madhouſe, and what was ſaid by the 
"A this is for your ſending a ſheriff and warrant.” If we puniſh 
TH tg long impriſonment, (his livelihood is by his labour,) we 
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() N an information in the nature of a quo 1warranto, to ſhe! 


conſtituted by the charter of Queen El:zabeth 
| pleaded, That from the juſtices of the laſt year for the boroug) 


Jority of the whole number. The uſage was contended, 4 enter 


-I Infl. 113. 


Mich. Term, 12 C 


13 | 1 | 1 ite „ AVE 11004 Fangchu vb 
© Emwbank was told, the court would be obliged to do w vl 
much againſt their inclination, if he would not undertake('': 

| eee n enn ne His - wal 
Mrs. Read, on the part of the huſband, conſented ww mail 
the child, on condition the huſband ſhould undertake to pay fy 
ſhillings a week; with liberty to apply to the court, if he tho 
ever be charged with his wife's debts, contracted daring ber ftp. 
ration. | | CODON mine, nd 


The buſband was defired by Lord Manzeld, to let hid wife l. 
her child ſometimes ; but, he ſaid, the poverty of his cireumſtng 
would oblige him to ſend his child a hundred or two miles off 


The court ſtays judgment on Mills, till his wife thinks fit to con 
plain of him his condition being ſuch, that he could not K 
impriſoned without ruin to both. The other three commit 
ted till the court ſhould have conſidered the judgment on them, 


Preſcription“. 


Rex again// Johns. 


cauſe why he exerciſed the office of mayor of a (corporation 


| —— Preſcription wa 
mayor for the year following is choſen, Objection to the pit, 
That there can be no preſcription, where evidence is upon record a 
the creation of an office vel cujus vis præterea rei; and that tie 
office of borough-juſtice itſelf was created within time of legal mt 
mory; and, it was contended, took place in the time of Charles il. 


| Too years after the charter: That it cannot be preſcription, nt 


even uſage; for the charter gave no ſuch power; and an uſage 


gainſt the charter cannot be ſupported, for that every charter impicl 


a negative on every practice contrary to that it grants or perm 


In The King v. Philips, Strange's Reports, where a mayor is elected 


pro uno anno integro, without fantum, or any other reſtriction 0 
in that caſe, Philips ſet up an uſage from the charter downwalch 


for holding over in the office; but ſuch uſage was there declared 


bad. In the caſe of the corporation of Yarmouth, a conſtant lg 
was pleaded, and proved, of chooſing by the majority of mY 
preſent ; though the charter direQs, they ſhall be . choſen by 4 f 


Præſeriptio eſt titulus, ex uſu & tempore ſubſtantiam capiens ab author legs 


gabe 


Mich. Term, 12 Geo. 3. K. B. 


tory of the cuſtom-; that this court determined it could not be ſo. 
ie Chief Juſtice Lee, in the caſe of the corporation of 


1d meaning 3] that the corporation in that caſe pleaded an uſage, to 

hooſe their mayor from the aldermen: The words of the charter 

ere, to be choſen from the burgeſſes or inhabitants; the conſtruc- 
þ | 


iſhed by uſage, was, that aldermen being burgeſſes were not ex- 
Inded from being juſtices, 


In this caſe the court was of opinion, that the charter did not 


ed*, | 


nds indifferent how to interpret, contemporary uſage will explain 


King again Rebot. 


7 N the al of tolls of a light-houſe rated to the poor Fn 1 5 


lud, Fabam Bridge was rated at 1000 J. per annum, equally be- 
tween Fulbam and Putney; that if a maſter ſhould put a ſervant into 
light.: houſe, he would certainly gain a ſettlement. Bunbury Br. 
[acre was an opinion, that light-houſes were not of a natufe to be 
iuojett to church-rates. Three judges were of that opinion; but 


Cually uſed as a dwelling-houſe by the defendant.; that the annual 


trom different 
ft; yet ſtill, 
leded, and 
u part; 
poration 


Cellars, ee ; 
wy warehouſes, corn-mills, ever were and are liable. Much 
[ ve: f de ö G : | 
3 this: That Ranclagh-bouſe would let at about 1001. per an- 

dat on account of the money it brings, is rated vaſtly higher. 


That there mm; : 1 
there might be a queſtion, whether heriots and ſuch property 
Were rateable, 


* bouſe, lands 


they ſhould be 


parts of the kingdom, and are of very uncertain pro- 
tis in conſequence of the houſe that they are col- 
the houſe bas a local relation to the pariſh of which it is 
and ſome eſtimate may be made. That in The King v. Cor- 


„and annual profits; and us to the degree in which 


that rated, an appeal to the quarter-ſeſſions would decide 
— 
. — = 2 XY 3 
C. fe ? 3 . 
_ uetado nen præjudicat veritati. 
Conteg, 


0 ? ry . OK - 
Poranea expoſitio eſt optima inter pres legum con ſuetudo. 


— on 95 


Yarmouth, declared that uſage could not explain a charter [againſt 
e words ;] that the court muſt explain it [according to the words 


jon they put on theſe words, and which they contended was eſta- 


nean to include aldermen, and therefore the uſage was not admit- 


Lord Mansfield obſerved—Uſage will be good or bad, according to 


iccomſtances ; where the words of a charter are equivocal, and it 


| queſtion was, whether it came within the ſtatute 43 El. It was 


Baron Price diſſented. In the caſe in queſtion, the light-houſe was 


TS / SS 18 | | ' | 
of 1ickham, Hates was Of opinion, a mere toll was liable. 


profit is the meaſure of the value; that 'tis objected, tolls are paid | 


which may not ariſe within the year. But here is 
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ey 


by, not coming in. That there are about twelve ſuch light 


compared to the caſe of a ſhop, on the other fide; but 


| Mich. 1 cl m, 12 Geo. 3. K. B. 


— 


On the other ſide, that the juſtices of Harwich were all inert 


it being a local juriſdiction; ſecondly, there was reaſon enough to {4 
aſide the order, becauſe they had taken in the duties, and had ſaid 


ſo, in effect, in their order; for they rate a little building of no Wal 
but as a light-houſe, and fcarce ten yards of ground, as bringing j 
1400 J. per annum. Thirdly, The toll is colleQed of ſhips paſſn 


-houſez 
ad been 


| Whoey 
heard the profits of a ſhop rated? Mr. Mangſield added, that by 


was to be conſidered as the profits of an office: And that in the 
caſe of The King v. Shallfield, it had been determined, the profi 
of an office were not liable. Now, here the office belongs tothe 
crown, as of duty, for the preſervation of the kingdom ; and the 
crown neceſſarily delegates that truſt to perſons who are to ſuppon 
the houſe, keep up the lights, and execute the other neceſſary con- 
cerns, and to have the profits in recompence. Mills are rated u 
houſes inhabited by the miller and his ſervants, and not in reſpect a 
the toll. Lead mines are not rateable. Stalls in a market not rate. 
able to the poor. Yide RolPs Abr. e 1 5 


in the kingdom, and the attempt is unprecedented; That this h 


His Lordſhip was deſirous it ſhould ſtand over; but expreſſed hi 
preſent opinion, they were not rateable: Et prſtea, in the ſame term, 
his Lordſhip delivered the opinion of the court. 


Lord Mansfield — We are all of opinion, that the tolls being raiſed 
all over the kingdom from veſſels from different parts, are not to be 
conſidered as locally related to the pariſh : And they have expreliy 
rated the toll, and not the houſe, Has any body enquired of Puta 
Bridge, for I am informed that the attempt failed? However, | 


matters IE to this caſe. Eq 


Coate, the Keeper of the Madhouſe, and his Wik, 
brought up to Judgment. 


ROPOSED by the court, That they ſhould pay 500 0 
| Which the one moiety to be placed in the hands of Mrs. E- 
cles, for the benefit of Mrs. Eubanꝶ; and the other to be an 
hands of a truſtee. Mrs. Mills propoſed Alderman Harly. Lor 
Mansfield ſaid, he would ſpeak to him upon, and would take 7 
that her huſband ſhould not meddle. The rule was according) 
that Crate thould pay coſts of the proſecution, and 50“. e's 
hands of Alderman' Harley, for the ſupport of Mrs, Mills; 50. 
Mrs. Eccles, for the ſupport of Mrs, Eubank. 


The Court ſet a fine of 6 5 3d. Lond | 


Mich. Term, 12 Geo. 3. K. B. 


Lord Mansfield obſerved, That it was proper perſons who kept 
irneſtly repeated to them before; that the circumſtances of the caſe 
| lone could ſupport their act. That they were not to take a wife, 
cauſe her huſband ſaid ſhe was mad ; nor an huſband, becauſe his 
ile. That the opinion of an able phyſician, on view of the party, 
nd on his examination into the cafe, would be the' only proper 
ide: And that every thing muſt appear ſtrictly, with all diligence 
1d due advice, to be done for the beſt. 
Apprentices. - 
Na caſe of binding out apprentices by churchwardens, as un- 


out on an order of ſeſſions. 


he churchwardens bound out the child to a perſon of another 
daniſh, 


ſtatute of Queen Ann, cited. 


the words © within the pariſh” to be ſupplied ? 


On the other fide it was obſerved, in the caſe of Salkeld, cited 


above, the judgment was on account of the particular time the child 
was bound out, 


Lord Mansfield —This ought to have been made a ſpecial caſe ; 


0 the perſon not receiving ſhould be indicted, that it may come 
fore the court in that way ; it not appearing on the order, whe- 


1 juſtices made it on the matter of law, or inſufficiency 
the perſon to whom they bound the child. His Lordſhip ob- 
f7ed, there had been a caſe two or three terms ago, where a per- 


bs, to whom the child was bound, had an houſe within the pa- 
TD, [but not reſident there.] 5 


u was ſoggeſted by counſel, The ſeſſions had determined, 
ſpecified in their order, on the point of law. That ap- 
could not be bound out to an houſekeeper of another pa- 


though not 
prentices 
ld; though ſuch houſekeeper was an occupier of lands within 


the par; | 
*Patiſh belonging to the churchwardens ſo binding out. 


— Rs 


\oſe houſes ſhould be taught, by this example, what had been 


| der the ſtatute of 39 Elig. c. 3. ect. 3. It came before the 


Minchard cited from Salteld ; Rat. 8 & g King William, cited; 


Argued, That the ſtatute of Elizabeth ſaith, that the churchwar- 
dens may put out children to whom they ſee convenient; and are 
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— 


This came before the court ſo, that Lord Mansfield had ng 
opportunity of delivering an opinion judicially; but he obſerves ö 
a private opinion, that he thought if the juſtices did demi, 
that ground, they did very right, 1 


Mr. Juſtice Alon, was of the ſame opinion: And obſerved hoy 
hard it might be to bind an apprentice on a perſon occupyino 


| | | ns ) OCCUPYIng la 
in one pariſh and being a houſckeeper in a very diſtant one. 
Bankrupt. 
[ . T ORD Mansfeld expreſſed a doubt, whether a bankrupt cout 
! | demand inſpection of the proceedings under a commiſa, j 


order to litigate them, On conſulting concerning the praftice,j 

appeared, that ſuch inſpection was never permitted in a caſe uber 

9 the bankrupt litigated an act of bankruptcy. — It was compared yik 

5 inſpection of a record. But Lord Mansfield ſaid, if the truth w 

with them, they did not want inſpe&tion ; but that the oſe ci 

would be, that they might make evidence, by ſeeing where th 

Fe evidence preſſed. Lord Mansfield ſaid, the court would order, jr 

ö „ aſking, that the clerk of the commiſſion ſhould attend with tk 
WE Proceedings at the trial. EE | | 


„ 


4 It ſeemed agreed by the-court, that a creditor might demand i. 
3 ſpection of the proceedings. 


 Horam againſt Humtreys. 


Aclion on a Promiſe of Marriage. 
E cauſe was tried by Mr. Juſtice Aon. The dana 


were laid at 50007. and the promiſe was proved, and proci. 

ing of a licence by the defendant. The judge repreſented to th 
Jury the nature of the action; the injury of fixing a young womiti 
affections, and then trifling and flying off, after a ſclemn de|therds 
engagement, ſo far advanced; and the prejudice it might be to Id 
in future life: That they ſhould give ſuch damages as the ccm 
ſtances in evidence, either aggravating orextenuating, ſhould requii 
and that the rank and condition of the parties would be to be 
ſidered. And that he could not help obſerving, that the fortune a 
the defendant had not been given in evidence, though the damage 
were ſet, in a vague manner certainly, at 5000 J. that they woula 
| gulate their damages, therefore, from what from his buſineſs be 81s 
q | appear ; and any ability they might have to judge of his ſubſtan 
. . The jury gave 500 J. damages. Mr. Horam, the father of the pla 
& tiff, had a place in the board of works, and the defendant app 
: 100 be a pawnbroker. : 
f 1 | = Nugcupa 


% 


Mich. Term, 12 Geo. 3. K. B. 
| | | — — | | 
Niuncupative Wills. 


9 FO OF of them in the Prerogative-Court at Doctors Com- 
mons. | „ pu = 


Execution. 


HERIF F liable to the acts of his officer acting under co- 
Jour of his warrant. | 


Executor. 


HE will itſelf, before probate, is ſufficient title for the execu- 
tor to the goods of the deceaſed, as to his property as exe- 


lebts due to the teſtator. 


Simſon againſt Tuck. 


{NN an action to recover penalties, on the ſtatute 13 G. 2. for 
/ running a gelding not his own property, of the value of 20/7. 


Another penalty for running a gelding for leſs than 50/, Penalty 
2c01, on both taken together. 5 


The counſel for the proſecution That the act was intended to 
diſcourage petty matches amongſt the lower people, and to improve 
tne breed of horſes. They called witneſſes to ſupport their caſe. 


It was argued for the defendant, that upon the preamble of the 


act it appeared, that © whereas idleneſs among the common peo- 
ple is encouraged by races for ſmall ſums, be it enacted,” Cc. 
nd that the worſt of all idlers are common informers ; but that 
unce the law ſupported information of this kind, they were only 


a not to aſſiſt tae charge unleſs they found it plainly evi- 
enced, . e | 


Witneſſes were called on the other fide: 


4 ae left it to the jury; obſerving, that the value of 
geld | 


ne queſt] 
| 209 that! 
to haye 


85 Was not at all proved, which was a leading point. That 
on turned upon what horſes were entered for the ſaddle, 
they believed they entered for the ſaddle, and then run 
the ſaddle for forty ſhillings, it would be the ſame as it 

_— | they 


ator; the probate being only neceſſary to enable him to ſue for 
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Mich. Term, 12 Geo. 3. K. 1 


they wo for the ſaddle. That one of the witneſſes ſaid they gi 
not run for the ſaddle; that the jury would judge of the weight of 


probability, for if true, then the evidence did not ſupport the 
count, | 


That on the part of the defendant it was ſaid, that the father gy 
not run the horſe; that it was quite without his privity ; that this 


was peremptorily ſworn, and a full defence if true. His Lorgd 
obſerved ſome circumſtances in corroboration ; which if they he 


lieved, they would find for the defendant ; if not, the offence wx 


grievouſly aggravated : It was perjury to avoid a penalty fixed by th 


law, on which the queſtion upon the facts aroſe. That he doubts 
not they would find a proper verdict. 


Jury found for the defendant. 


Miſnomer. 


LEA againſt an action for miſnomer of the defendant's chii 
tian name, Clariſſa, when it was Clara Elizabeth; but having 
put in bail in the name of Clariſ/a, ſhe was precluded from that ple. 


Blackwell againſt Green. 


| ( ) N information againſt the defendant, maſter of an hackrey- 


coach, fur endeavouring to drive over him, and ſtriking him. 


After judgment by default, they would have read affidavits in & 
nial of the fact. . 1 5 


Court They can't controvert the fact after ſuffering judgment u 
go by default; they muſt pay coſts, 


Partnerſhip. 


9G RY partner is liable jointly and ſeverally. 


| Settling of Caſes. 


ORD Mansfield ſaid, he uſed to obſerve caſes were oil 
reſerved and hung over often four or five years. That i ys 

the cuſtom formerly for judges to have caſes argued at theit 0 9 
chambers. 'That he never ſuffered a caſe to be reſerved for lim | 
ſettle ; and always took care to haye one caſe ſettled, ay 
I 5 | 


— 


Mich. Term, 12, Geo. 3. K. B. 


And now, he added, I believe it's the conſtant 


xt came on 8 s | 2 
\Aice, and 1 will not permit that practice to be broken in upon. 
| d| ; 


On an application, that an alteration might be made in the ſet- 


no a caſe, which had been already drawn up and ſigned by the 


mnlel— 


Lord Mansfield —1n this caſe the jury having found their verdict, 
1d the caſe drawn and ſettled, we cannot now alter it nor can I 


mit it. As it was ſettled in the preſence of the Jury it muſt fland. 


Stow againſt Drinkwater. 
| Chattels in auter Droit. 


F a feme-ſole be poſſeſſor of chattels in auter droit as execu- 
trix, and after intermarry, the law maketh no gift thereof to 
her huſband though he ſurvive her. OD | 


| Acaſe was mentioned by the court, in which the huſband had 
poſſ;ſſion as being prochern ami. Vide 3 Mod. 58—9. | 
Putting off Caſes by Conſent. 
ORD Mansfield —The order of the court, which confines to 
1 four days, would be entirely evaded, if putting off by con- 
lent, without good cauſe ſpecified, were allowed. I remember a 


cal: when I came into court, the famous caſe of Robinſon, which 
bas been put off by conſent twenty-three terms. 


Return of a Sheriff to a Special Capias. 
ETURN non eft inventus infra balliv' ; but the names of 
the ſheriffs in the return were Oliver and Bull, one a ſheriff 

of the laſt year, the other of the preſent. 
Motion for an attachment for the falſe return. 
Rule granted: But the court deſired they would give notice to 


. . 
ny partes before they took them, that they might appear in court, 
if it was a miſtake, ſhew it. | 8 


Davenport 


— 


— 
* 


Mich. Term, 12 Geo: 3. K. B 


— 


Davenport again Tyrell. 


X Writ of error on a judgment in the King's Bench in Ireland 
9 G. 3. The judgment was given upon a bill of excepting 


tendered below. Lord Mansfield declared the opinion of the cur 
that the court below was wrong, in giving judgment on a bill 
exceptions ; but that they had given judgment, independent of th 
bill of exceptions, as they ought to have. And added, We cn 


reverſe it for the informality. 


It was on a queſtion of the right of holding office as mayor, in 
which there were two iſſues; one of which was, whether da 
elected; the other, whether he had taken the ſacrament in due time 


And on the ſecond iſſue, they did not find that he had taken th 


ſacrament, but only the oath ; whereon judgment was given apainſ 
him, and that judgment affirmed. 


Notice of Indictment. 


Queſtion on the 14 . 2. © 17. 
O TIC E on the 20th July; commiſſion-day on the 29th; 


before the 14 G. 2. fourteen days notice was always to be 
given; on which account it was contended, that the ten days mul 
be excluſive of the day of notice. But the court did not affirm ne 
controvert that point, it not coming directly under conſideration, 


% 


Execution levied by an Attorney after Notice of tte 
Debt ſatisfied. | 


UDGMENT, That the attorney reſtore the goods in ext 
cution ; pay the coſts of execution, and the coſts of the action 


Conviction, 


THE conviction of return of a pauper from the place to 1 
be has been legally removed, muſt be by confeſſion, of wt 

or view of the juſtice himſelf; and the return muſt be without & 
tificate, to make the conviction good, 


Va pabood 


85 
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Vagabond. 
1STICE, by 13 & 14 Car. 2. may commit a vagabond to 
] he watch-houſe, to hard labour for a month, or to the next 


ſeſſ100s, 


Commitment. 


1 0 ſupporting one on the ſtatute G. 2. for returning, with- 
N out the return certified in the commitment. 


Affidavit of Debt. 


| Maketh, that B. is indebted in a certain ſum, then the jurat 
As ſigned. Affidavit ſufficient, it being under peril of perjury 


if not true, though the word oath omitted. uod nota, 


Bennet's Caſe. 


EED of covenant in conſideration of marriage. Eſtate for 
life, to the huſband and wife. Covenant to renew leafes as 
long as the huſband and wife ſhould live, for the benefit of the iſſue 
male; and on default of ſuch iſſue, for the iſſue female of their two 


frm, the huſband and wife being two of them, the huſband ſhould 
renew ſuch leaſe or leaſes. | 


The queſtion was, Whether after the death of the huſband it was 
not the intent of the deed, the executor ſhould renew; and if the 
xecutor ſhould renew, then whether, as he had once renewed, the 
mcenion were not thereby ſatisfied ; his executors, heirs or aſſigns 
bot being mentioned! Stderf. 151. was cited. 


5 was contended, That if the executor, and bis executors or 
. were not to renew, the proviſion would be nugatory; the 
elles Mult be full at the time the iſſue is to take. 


the perſonal eſtate, and not out of the ſurplus of the real. 


On the other 


Would b 


equitv. * . : 
dun; but that the intention was otherwiſe.” 


bodies: And in caſe any of ceſtut que vie's did become fick or in- 


It was further argued, That the executor was to renew out of 


hand it was argued, That the intention certainly 
- Executed here, if made out, as well as in-a court of 


- Fee. 
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Plea of non 


aſſumpſit infra 
ſex annos. 


- Any the 
tſhghteft 


acknowledg- 
went would 
take it out of 
the ſtatute. 


found for the plaintiff. 


Mich. Term, 12 Geo: 3. KB. 


* 


— 


Further, That it was ſaid expreſsly in the deed, the te 
of the term was what the heir was to have. In Sigderfin, 
was, A. covenants to give B. 20/. a year; this was contend 
only a gift of a ſingle 200. for one year: But there, the evident cy. 
ſtruction could not be ſuch as was contended ; but here, a leaſe hy 
been renewed, which is all the words or reaſonable Intendment 
— BI Rob & _ | 


mainder 
the cf 
ed to be 


To this it was objected, in replication, That not the words on 
but the intention of the parties, and the intereſt they had, the obech 
they had in view at the time, were principally to be regarded. Th 
every deed is to be conſtrued in favour of the purchaſers, thy 
even the words * ſuch leaſe or leaſes'” were directly convincing, 


Lord Mansfield — This is a caſe of a marriage-ſettlement, The 
huſband, being poſſeſſed of a church-leaſe, covenants to ſurrender 
in fix months from the marriage, and purchaſe'a new teaſe, in 
which the wife was to be one of the ce/{ut que vie's; becauſe ſhe 
was to be ſure the leaſe ſhuuld not determine during her life. It. 
ſaid, that the word © either,” which propecly is between two, ſig. 
nifies only, that when one of the firſt leſſees dies, another is to be 

ut in. This will not anſwer the following words,“ leaſe « 
e leaſes.” Beſides, expreſsly, Ethelred, the wife's name, is alway: 
by the covenant, to be continued during her life: This ſuppoſes 
poſſibility of more than one removal. If but one, the heir mig. 
have nothing but only the ſurplus of the profits. 

I conſtrue, That the heir in the deed of Thomas Bennet the ik 
ther, was to have a full leaſe. | = 


Tis not uſual to give an opinion, in a caſe coming out of Chan- 
cery; but in this I do, and ſhall direct the certificate according. 


Richardſon againſt Fen. 


On a Plea of Non afſumpſit infra ſex Annos. 


THE defendant pleaded the ſtatute of limitations, von oſuny 
infra ſex annos. Evidence, it ſeems, came out on the * 

that he met a man in a fair, and ſaid he went to the fair to 1 
the plaintiff, to whom he was indebted. This was within the l 
years, and was held a ſufficient g ſſumpſit to take it out of the ſtatul⸗ 
there being no other debt between them ; and thereupon the ju! 


On a motion for a new trial—— 


Lotd 


Lord Mangfield—A very little would take it out of the ſtatute of 

unplit. In a caſe of Lord Barrymore, A. ſaid to B. You are 

T 101 to me ſo and ſo; B. ſaid, No; but we will fettle the ac- 
= This acknowledgment of an account to ſettle between them, 


- 1 


i held to take it out of the ſtatute. | 


Wheatly againſi Edwards. 


CTION of criminal converſation ; the jury had found for 
the plaintiff, On a motion for a new trial, there was ſtrong 


vidence of perjury in the witneſſes to the criminal converſation, on 


expreſs teſtimony againſt them. 


The plaintiff had ſworn before an attempt of the defendant to 


commit a rape on his wife; and afterwards an actual commiſſion by 
Edwards the defendant ; the jury brought in their bill ignoramus. 


Aſter this, the defendant brought an action againſt the plaintifF in 
this cauſe, for a malicious conſpiracy, and recovered 3000. da- 
Mages, | 


Alter this the huſband brought his action againſt the defendant, 
for criminal converſation, and ſucceeded, 


There were ſtrong circumſtances in proof of the charge; a- 


mongſt others, the plaintiff's own mother ſwearing it, and the ex- 
prels and poſitive teſtimony of the witneſſes to the fact. Oa the 
other hand it was remarkable, that the mother ſhould have men- 
tioned nothing of this to her ſon, till a long time after; but for this 
| the accounted, by ſaying, as Lord Mansfield obſerved, that her ſon 
knew enough already; and had ſufficiently ſuffered by his wife's 
clopement. There was great improbability, too, that men, who 
appear to have been utter ſtrangers and not apprized or ſuſpecting, 
ſhould come preciſely in time, and be ocular witneſſes of the act; 
and this, I think, in noon-day, in the huſband's houſe, and the 
door not faſtened. And that the huſband himſelf ſhould ſwear firſt 
0 an attempt of force; then to actual force; and then to voluntary 
kmiliarity of his wife with the ſame man. This and other circum- 


ances Lord Mansfield particularly obſerved. There was direct teſ-— 


Umony of ſubornation of perjury, by the plaintiff's conſent, of the 
8 and this in different places, and by three different wit- 
"ics, On the other fide, four perſons ſwore to the character of 


Mc of the witneſſes, who was living, and who ſwore the other was 


_ = that he had ſeen him in his coffin ; and yet there Was & 
is who ſwore on affidavit that this man was alive. 


1 | Lord 


| 5 


ä 


Lord Mangsfeld pronounced, That there appeared no ground 
the evidence for granting a new trial; but that they might n ö 
by indicting the witneſſes for perjury. Note — In the caſe . ky 
man, there is farther notice taken what was the event of tat 


dictment, and the conſequences thereon. Vide infra, 


Bail. 


Va late rule of the court, bail not preſent at the firſt fi, 
of the court muſt wait till the riſing. 


Golightly again// Reynolds. 


Of trove. & CT I ON of trover upon the following cafe : Action bi 


Vide 3 Black- for ſix ſilver table- ſpoons, two ſilver ſalts, two ſilver (i 
_—_ eit ſpoons, one bank-note of 20/. No. 203, dated 19th November 15; 


Cro. Eliz. and ten guineas in gold; all which were the produce of a bank-n 


434—5- 219, of 50 J. ſtolen by one Ferguſon, found on him when taken up, alli 
838. 7 produced in evidence at the Old Baily by the plaintiff, the pw 


824, 870, CUtor, at the trial of the ſaid Ferguſon, who was convicted oft 


_ 5 54 
Salt. bee, - theft of the ſaid bank-note of 5o/. 

666, 667. 1 5 | | 
4 Bur. 1. Before the action was brought, all the ſaid table-ſpoons, ſi 


p. 31. 


1 and ſalt- ſpoons, and the ſaid bank-note of 20/, and the (aid in 


guineas in gold, were demanded by the plaintiff from the d{ 
dant, who had them in his cuſtody, and refuſed to deliver then, 


The queſtion is, whether the plaintiff can recover in this ada! 


8 EDwARD BEARCROFT, for defendant 
Signed us 
TromMas DAveNnPoRT, for plaintif 


| (Copy of the original caſe laid before the judges.) 


For the plaintiff it was argued, that till the 21 H. 8. c. II. Rel 
tution was not, except in appeal; but that act gives reſtitution 
indictment as well as appeal. It gives indeed, a particular mote 
that juſtices of gaol-delivery, or other juſtices before whom ſuch k 
lon ſhall be found guilty, ſhall give ſuch remedy by writ of nel. 

tution, as by appeal; not excluding, tis apprehended, any dle 
mode. 8 | 
That Hawk, Pl. Cro. ſays, there is a mode of recovery when 
goods demanded were not ſtolen from the plaintiff; when the 


pelt 


h diſpoſed of the things ſtolen, the appellant hath a 
he to what the things ſtolen were diſpoſed of for ; and that now 
au was the ſame in that caſe. And ſo was the caſe of gold 
eo, and changed into filver, Co. El. 661. and cattle ſtolen, 
fold in open market, Noy 128. | = 


ellee hat 


bat was this action of trover not to be good, another action 
not be well conceived. Detinue would not do properly, as be- 
-zther for the things themſelves, Trover ſuppoſes an innocent 
hing; but yet a wrong in the refuſal of reſtitution: which applies 
ciſely to the caſe. 


On the other ſide, That on conſideration what the nature of an 
cal is, the plaintiff has not here a writ of reſtitution. It is given 
an appeal, as an encouragement to proſecute to conviction; and 
5 to recover the ſpecific thing. Where the proceedings are to reco- 
& ſpecific goods, the form is exact. If an appeal be to recover a ſpe- 
pe thing, one ſhould expect the form would be accordingly ; and 


len: And even if any thing ſtolen be omitted, it cannot be reco- 
7 


That if the court ſhould think the argument too ſtrong, at leaft 
e defendant was excuſable, acting under great authorities, in bring- 
p the caſe before the court. 


That trover was inſufficient, when the party was taken, and the 
ous ſeized, on behalf of the crown, by the proper officers. That 
n, the plaintiff could only recover by judgment of appeal: That 
s would be the caſe, if the action was brought for the very goods. 
hat if the authorities of law, cited by Mr. Bearcroft, on the other 
bc, were too ſtrong to be contradicted, and an action would lie, 
Ithout the neceſſity of bringing an appeal, yet that this was not 
e proper action; and that the propriety of law gave detinue, not 


ove, that the party was poſſeſſed of theſe goods, and accidentally 
ſt theſe goods; and that the defendant found them, and refuſed to 
ſtore, If you never had the poſſeſſion of the goods, you fail in 


e ground of trover, 


Ward of judges of oyer and terminer, But in this caſe, there be- 
Iz 2 doubt in the learned judges, whether ſuch benefit can be ad- 


| That this benefit is to be had as in judgment on appeal by the 


elite and would be unjuſtifiable by delivery of them, without pro- 
t authority; that the writ of reſtitution is founded on improper 


fact, an appeal, by the form, gives the recovery of the very things 
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ver: For that, to maintain trover, you muſt ſtate, and be able to 
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pailtred here, the proper court is miſtaken; the remedy is not 5 
ere. That Mr. Reynolds acted under a ſpecial truſt, under obligation 
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90 Mich. Term, 12 Geo. 3. K B. 


| : | | , 3 . | i By ' 5 3 
detention; that as to this action, at leaſt, of trover, it Ought not 
be maintained, $8114 


The judge who tried the felon ſaid, that, on the conviction Ms 
Reynolds declared he ſhould make no difficulty of the matter; * 
ſeemed then willing not to conteſt the reſtitution, The Writ of ref 
titution was contended as a neceſſary and deciſive remedy, 10 
which it was anſwered, they might plead to the writ of reftituig 
ſo that it was not immediately deciſive. : OD 


Lord Marsfield—It would be the hardeſt prerogative poſſi 

if an innocent party ſhould loſe his goods to the crown, becaul 

felon bad taken them away. There is very great reaſon why, b. 

fore proſecution, to avoid compoſition of the felony, trover (houl 

not be brought. There is no queſtion, therefore, but ſome wa, 

and to ſome extent, a plaintiff is entitled to reſtitution, But hoy 

are we to conſtrue the reſtitution which ſhould be made? Ny. 

Vide 3 Inſt. rowly, for the very thing ſtolen? No: Liberally, againſt fo odio 
242: b. a prerogative. | 


Title Reſtitu- Brooke cites the-7 E. 2. where it was agreed by the judges of the 
King's Bench, and by thoſe of the Common Pleas, that in appel 
for money taken felonce, reſtitution ſhall be where no property i 
Eon. ED 


Il don't ſee why trover is not good. —The ſtatute puts an indi 
ment in the ſame caſe as a writ of appeal. The ſtatute ſays, it (hall 
be reſtored; but leaves the party to his own way of recover), 

Since this ſtatute, it gives him a particular remedy, but does not tak 
away his other remedy. | 


Vide Cro. I don't believe there has been a writ of reſtitution theſe two bun- 


Eliz. 28. of qred years. The caſe has been adjudged already, in former cats; 
Reſtitution, - | | 


and 638. as in Noy and Cro. Eliz. very rightly before, in favour of natutil 
Vide etiam, juſtice, againſt the rigour of the forfeiture. 

601, which | | | EO, | 

ſpeaks ex- | 
0 come Mr. Juſtice Afon—Croke ſays, and this has greateſt weight, ” 
oe” ay cotemporary expoſition, that in his time ſuch recovery of goods 


common at Newgate. He means, the Old Bailey. 


Vide Bury, Burn, a very judicious writer, takes it to be within the ſtatute 
title Reſtiiu- H. 8 EE | | | | | 
goods, vol. 3, 


be, 9+ #9 Judgment for the plaintiff, 


— 


| Mich. Jerm, 12 Geo. 3. K. B. 


Vie, The words of the ſtatute H. 8. are, © Be it enacted by 
138 preſent parliament, that if any felon or felons hereat- 
« ter do rob or take away any money, goods, or chattels, 
« from any of the king's ſubjects from their perſon, or other- 
« wiſe, within this realm; and thereof the ſaid felon or felons 
« he indicted, and after arraigned of the ſame felony, and 
« found guilty thereof, or otherwiſe attainted, by reaſon of 
« evidence given by the party ſo robbed, or owner of the ſaid 
money, goods or chattels, or by any other by their pro- 
« curement, that then the party ſo robbed, or owner, ſhall 
be reſtored to his ſaid money, goods and chattels; and that 
as well the juſtices of gaol-delivery, as other juſtices before 
« whom any ſuch felon or felons ſhall be found guilty, or 
« qtherwiſe attainted, by reaſon of evidence given by the party 
« ſo robbed, or owner, or by any other by their procurement, 
have power, by this preſent act, to award, from time to 
e time, writs of reſtitution for the ſaid money, goods and 


« chattels, in like manner as though any ſuch felon or felons were 


e attainted at the ſuit of the party in appeal. CE 


Vide 5 Co. 110. Viner's Abridgment, p. 156. title Reſtitution; 
and KeHh¹. 49. = 8 | 


do not find a writ of reſtitution, directed to the ſheriff, though 
a fricnd has mentioned one; but I find a writ of reſtitution to the 
bailiff of a liberty; which, mutatis mutandis, as to that circum- 
ſtance, I conclude muſt be the ſame, I ſhall copy it verbatim from 
he Theſaurus Brevium, It is thus: | 


Foxley's caſe. 


Writ if Reſtitution to the Bailiff of a Liberty, in an Appeal of Thel. Brev. 


Robbery. 


Rex, Ec. W. A. ballivo prioris domus, de C. &c. cum KY. 


per in curia noſtra coram nobis appellaverit T. A. de, &c. de eo, 


quad idem T. unam burſam, &c. (recitando omnia boa ut in appello) ad 


Ventiam 40 l. de bon, et catt. præd. R. & 161, in pecun. numerat. 
« denar. prædicti R. apud W. in com. M. invent. felonice furat. ſuilſet, 
cht, et aſportaviſſet, contra pacem noſiram, unde pred. T. per 


fuandam jur. patrie inae inter eos capt. convict. e. Et pro eo quod 


"vent, oft per eand. jurat. quod idem T. ad recent. proſecut. dicti 
we ait, ficut nobis conſtat de record. Conſ. fuit in eadem cu- 
ra you nobis, quod pred. R. rehabeat bona, catt. et dena- 
ow Præd. dc Jam ex parte pred. R. in curia noſira coram nobis 

Pinus, quod bona, catt. et denar. prad. ad manus tuas, 6 die, &c, 


ul, py bi pi 
Preterit, tent. apud G. pred. devenerunt*, Ideo tibi præcipi- 


RN will be found thus: 


11d 


In curia noſtra, coram nob's, 6 die, &c. ult. p:zterit, tent. apud 
et denar. præd. ad manus tuas devenerunt ; and fo I have tranllated, 


I 


WmUsS 


So the copy: 
but I] preſume 
G. accepimus 
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Mich. Term, 12 Geo. 3. K B. 


of the writ, only becauſe they were deſtroyed, loſt, or periſhed, without his 


given? Does not the reaſon given by Lord Coke fail, if the party had omittedu 


mus quad eidem R. plenam reſtitution. eorunaem boner, cat, et 4 
nar. fine dilat. babere facias. Et qualit. hoc breve noftrum furg 


execut. nobis, apud Weſtm die, &c. conſt. fac. hoc 


* [1 ' run 
nobis remitten. : oF: Se. * | | ll 


Th 


— — 
— 2 * 


* It is ſubmitted to the learned, whether by this writ of reſtitution the bal 
or ſheriff when ſerved on him, was not on the face of it empowered to reſton; 


to reſtore i 


value, in caſe the goods were loſt? The appellant, for certainty, was obli dt 


ſpecify all the goods on his appeal ; and this writ purſues the Walen 
commands reſtitution of the ſame goods, in like manner ſpecifying them: cots 
if the goods were to be had, I apprehend the ſheriff could not give the value. 
ſtead of them; nor the appellant demand the value; but the very goods were to 
reitored : And if he had omitted any in his appeal, he could not have reflituin 
of them awarded by this writ ; for the writ could not contain other goods beſda 
thoſe in the appeal. If, however, the goods were loſt or deſtroyed by any us 
voidable accident, the value of them is ſpecified in the writ. 


Is not this a direction to the ſheriff in that caſe, that he may know what he i 


to reſtore, in lieu of the goods loft or deſtroyed ; and the appellant may kn 
what he is to receive: 5 


And might not the ſheriff have returned, That ſince the iſſuing of the writ, an 
before it came to his hands, the goods were deſtroyed by fire, or ſtolen by hou 
breakers, or the like; and therefore, that he had made full reſtitution thereof in 
value, according as the value of the ſame was expreſſed in the writ ? 


Would it not have been ſtrange, when the goods were in the cuſtody of the 
law, that the appellant, after the expence of proſecution, ſhould loſe all bene 


fault? Suppoſe they were in their own nature periſhable, and not capable of x 
ing; as dead fowls, or the like? | | 

Suppoſe the very caſe here, that they had been changed by the felon before cu. 
viction ; might not the writ, which expreſſes the value, have then been act 
to the caſe, and have directed the value to be given, when nothing elſe could be 


his appeal to recite the goods ſtolen, the felon might have eſcaped conviction; 
and the writ of reſtitution ſhall not give him more than he has recited in his appen, 
becauſe he ſhould be puniſhed for his neglect? But if the identical ſubjects of ti 
appeal are gone without his fault, then may not the writ of reſtitution give un 
the value; or may it only recite what is not, and do nothing for him, when * 
done all that the law requires? Surely, if it expreſſes the value, even _— 
goods remain, it does not this for nought; and a multo fortiori it will give 2 ful 


able remedy, when the goods were gone before the appellant could be entitled 
the writ, wy | 


In Plowden's admirable Commentaries, there is a diſſertation on equit} 0 b 
terpretation of ſtatutes Eyſton again Studde; at the end of the caſe, RY 
other Cafes, this is put, By the ſtatute 1 E. If a man, dog or cat eſcape wry 
ſhip, neither the ſhip nor any thing in it ſhall be eſteemed a wreck ; [4 80 
the equity of interpretation extends this to any other creatures, ] the _ 1 
ſave all the goods he can, and keep them for a year and a day: That if t oe 
claim them within that time, and make his title, they may be reſtored N . 1 
not, they are the King's, a price being ſet upon them by the ſheriff and c pa 
tion. And they are to be ſent back to the ville or town where 2 of dv 
that it may be known what is the King's. And if the ſheriff be conv! * 
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The King, &c. to V. . bailiff of the prior of ths Sls a C 
Ge. Whereas K. F. late in our court before us, hath appealed 7. A. 
| eee * 40 K of, 


| ei : o E ? 


ing otherwiſe, ds is to be impriſoned during the King's pleaſure and to pay da- 

ng T Now, ſuppoſe the goods were freſh meat or fiſh, apples, or oranges, or 

an thing which would not keep, and the ſheriff ſells them, and depolits the 
O : 


money in the vill or town; by the letter he ſhould be impriſoned, but by the ſpi- 


tit and equity he hath done well; he ſhall not be puniſhed, he hath fulfilled the 
law. 


do not mean theſe obſervations to confirm the j udgment, which perhaps were 
| zum agere 3 and it ſtands on a better ground but as the writ is uncommon, and 
lee known, I hope I may be excuſed for tranſcribing it, and hinting the cor- 
| reſpondence it ſeems to have with the judgment. 


In Tremaine's Pleas of the Crown there is a writ of reſtitution, gn the very 
| fatute of 21 H. 8. which has been pointed to me. | 


The caſe is, Burges v. Coney: The writs runs in hc verba—— 


Midd. f, Dominus Rex mandavit Edwardo Coney breve ſuum, in hæc verba: iT. 
Culielmus tertius Dei gra. Anglie, Scotie, Francie et Hibernie Rex, fidei de- 
fenfor, &c. Edwardo Coney ſalutem. Cum ad iſtam delib'ationem gaole noſ- 
ur de Newgate, tent' pro com. Midd. apud Juſtice Hall in le Old Bailey, in 
ſuburbiis civit. London. die Mercur. ſcilicet, ꝙ die Decembris, anno regni noſ- 
| tri octavo coram Edwardo Clarke mil. major. civit. London. Georgio Treby 
mil, capital, juſtic. noſtro de banco, et al. ſociis ſuis juſticiar. noſtris ad gaol. noſ- 
trum de priſonar. in eadem exiſtent, delib'and. athgnatis ad recentem proſecution, 
Johannis Burges ſen, quidam Thomas Barnes, nup. de paroch, de Enfeild, in 
com, Mid, labourer, convict, exiſtit de eo quod ipſe 28 die Auguſti, anno regni 
noltri octavo, apud paroch. præd. in com. prad. tres juvencas, Angl. three hei- 
fers, color. red pied, p'tii cujuſlibet carum 34. 5s. et un. al. juvencam, Ang], 
one heiter, color, black, p'tii 31. 5s. de bonis et cata]. cujuſdam Johannis 
Burges ſen, adtunc et ibidem exiſten. invent. adtunc et ibidem felonice furat. 
fut cepit et effugavit, contra pacem noſtram coron; et dignitat. noſtras prout per 
record, inde plenius liquet et apparet. cumque ex inſuuuatione præd. Johannis 
urges jam accepimus quod ſeparal. juvenc. ban. et catall. pra:d. ad manus tuas 
cevener, et in Cuſtod, tua jam exiſt. Nos igitur volentes p'fat. J. Burges fieri 
quod et juitum et rationi conſonan. tibi precipimus firmit. injungend. quod ju- 
vencas bon. et catall. præd. vel. tal. eor. qual. ad manus tuas unquam deve- 
ner, ſeu jam exiſtunt prefat. J. Burges line dilatione reſtituas et delib'es juxta 
formam ſtatut. in hujuſmodi caſu edit et proviſ. vel quod tu ipſe ſis coram juſtic. 
noſtris ad gaol. noſtram de Newgate, de priſon. in eadem exiſten, de-ib'and. aſſign. 
a prox, delib'ation. caole noſtre præd. fl, com. Midd. tenend. apud Juſtice 
Hall, preed, die Veneris, ſeilicet, 15 die Januar. nune prox futur. oftenſur, quare id 
8 alu vel non potuiſti et ulter. ad faciend. quod curia noſtra in ea parte 

eus conſidcraverit; et habeas ibi tunc hoc reve. | 


. hy * 1 » . 8 2 5 | | . 
Rao Ry E Clarke milit. major. civit. London. præd. apud Juſtice Hall 
« [ > 3 2 , 81 „ 0 

. 9 die Decembris, anno regni noſtri octavo. Harcourt 315 I'remaine. 

| hay | 5 ; | = | . . . | ET 
. 2 been reminded, that the writ of reſtitution, ſaying ad valentiam, does 
ada o enable the ſheriff to reſtore the value; but only becauſe the appeal, or 


Indie : . : 
it may appear, whether the oftence is 
dictm 


as Fas mult recite the value, — that 

| wh larceny, I believe in highway robberies, and burglaries, the in- 
an hundred | ah ws value ; though a penny there, is as much capital telony as 
w be of l pound, But, ſince the reciting the value in the indictment is held 
me uſe, towards aſcertaining the degree of the crime, or for other rea- 
| B b 
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: of, &c. and that the ſaid J. one purſe, &c. (here recite alt 


tiam in general : in one of them there is, which is after verdict. 


as in appeal) fo tbe ralue of 401. of the goods and * 
ſaid R. and 167. in money, of the money of the ſaid R. at % 

the county of M. felontouſly ftole, took and carried away againſt on 
peace; Whereupon the ſaid 7. by a certain jury of the a 
thereon between them taken, was convicted: And wheres | i 


found by the jury, that the ſaid T. at the freſh ſuit of the ſaid f. va 


taken as to us appeareth of record. It was conſidered” in the ſame 
our court before us, that the ſaid R. have again bis goods and chu. 
tels aforeſaid. io 1 et to. 


1 


And now on the part of the ſaid R. in our court holden before 


on the 6th day of April laſt paſt, at G. &c, we have been i. 


formed, that the goods, cbattels and money aforeſaid, haye cone 
to your hands. Therefore we command you, that to the (aid 
you cauſe full reſtitution to be made of the ſaid goods, chattels and 
money without delay. And how you .ſhall have executed this ou | 
writ, you ſhall make appear before us by the return of this our wii 
Witneſs ourſelf, &c, | Gn 88 


Arminet's 


— » 


— D— CC 


ſons, why may not the ſame value, recited in a writ of reſtitution, be of uſe in 


favour of the proſecutor ; for whoſe benefit the ſame remedy is given on indit: | 


ment, which before could only be had, and that with greater difficulty and ci. 
cuity, on appeal? And perhaps the value is not recited in indictments fimpl 
to ſhew whether felony or not felony ; ſince in ſome inſtances it's felony inde- 
pendent of the value: but it may be to enable the crown-to give reliet, in cal 
the goods are changed between indictment and this writ ; or, if not originall 
intended, the general equity of the caſe, perhaps, may attach to it, Becauie the 
laws favour reſtitution. And by 6 Rep. 60, where Popham 191. is cited, th 


ſtatute extends to executors, though not named: and it ſhould ſeem greater ftr 
ſon that the ſheriff ſhould reſtore in value to the party himſelf, where the goods 
are loſt, And if the ſheriff ought to reſtore in value, on a writ of reſtitution; 


in that caſe, then the party may recover againſt the ſheriff when he refuſes to r- 


ſtore, which was the principal caſe. 


Note al ſo, The judgment in detinue is for the thing; or if that be not reſtored, 


then to enquire the value. Vide Raſtell's Entries, 218. title Detinue, pl. Jug: 
ment, ſec. 4. : 


In Raſtell's Entries, title Appeal, pl. Reſtitution, 1, 2, 3, 4 5 by 7. Jon 


| in . . ol 2 1 | 4 valen. 
may find writs of reſtitution in various caſes, but without the words 2 


d when th) 


when theſe words are omitted, the general reaſon ſeems the ſame; an 
are uſed, the value is aſcertained without circuity. 
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Arminer's Caſe. 1 


UESTION, whether for life or in fee? Deviſe of my worldly 
} eſtate to my daughter A. for life; and after her deceaſe, to her 
Jughters Al. and B. equally, according to the cuſtom of the manor : 
The reſt and reſidue of his goods and chattels undiſpoſed, viz. 
he grange, to his ſon. Contended, that this, by the rules of 
, was no more than for life, no more having been expreſſed. 
was ſaid farther, the intent of the teſtator was, that it ſhould 


ver, By a grant for life, he will have diſpoſed of what he calls 
his worldly eſtate; and this deſcription of it will be naturally and 
ſufßciently fulfilled, by ſuffering the particular eſtate to deſcend 
vccordingly ; and, on its expiration, the reverſion to veſt abſolutely 


| 


in the heir at law. | 


The heir at law ſhall not be diſinherited but by expreſs terms : 
And though in this caſe, he might have diſpleaſure againſt his eldeſt 
ſon, yet he might be contented to convey the eſtate to the infants 


in queſtion for life; ſo as to pals it from his ſon, during his life, in 


all probability, but not to the diſheriſon of his ſon's children, 


Iberſn and Barnewell, before Lord Talhot, and Tuſfnel and 
Page, before Lord Hardwicke, were cited to prove, that paſſing 


worldly eſtate, did not always infer an intention to paſs the whole 


Intereſt, 


Ueſtion made, what was to be underſtood by © according to the 
coſtom of the manor 2? | 7 5 


| was anſwered, it might be underſtood by cuſtomary fine, Ge. 


lt was argued on the other fide, that another deviſe was to a ſon, 
in the ſame words, which yet clearly paſſed a fee. 


That two precedent deviſes were the ſame, where a fee was ad- 
mitted, only with theſe words, for ever, which did not properly 
pu a fee but in a will, upon the ground of intention. The teſta- 
ier gave what was not ſpecifically bequeathed to theſe two: there was 
vo ſpecific bequeſt beſides. 


bur, 2. by Lord Mansfield: Oakes, on the demiſe of Windfall, 
cunſt Bridal, 4 | | 3 


An 


no more; for in the inſtance before, where he intended to 
be an inheritance, he limited after eſtate for life, to them for 


; 


_ Mich. Term, 12 Geo. 3. K 5 


; 


— _— * 


An enquiry was made, who thoſe were, to whom teſtato k 
remainder over; but not anſwered. | N 


It was inſiſted by Mr. Buller, that the bequeſt firſt 
ſon, of the grange, excluded him from any thing el 
being admitted, that the general import of the words 
c/tate, was a diſpoſal of the whole, what was there to 
the general ſenſe here? 6 


made tot 
le, And 
counter 


The Caſe of Oakes and Bridall ſeemed determined on dice 
grounds; and Lord Mansfield declared it ſo, For there, it being, 
deviſe among ſeven, of a houſe and ſtables, (a very ſmall and . 
riſhing property) it was determined it ſhould be ſold, and the oy 
ney divided, 1277 1 939 7 ee 


Lord Mansfield — This is the conſtruction of the will of a mx, 
ner, [this appeared in the beginning of the will, I thick wh 
ſeems not to have had much abler aſſiſtance. We muſt enden 
to make out his meaning as well as we are able. Nothing is cla 
than that, generally, a fee ſhall not paſs without expreſs words 
limitation. But in a will, it has been much held, that © my vt 
was implicative of a fee, when it might be made out, from tk 
reſt of the will, to ſignify the intereſt, As when a man ſays, © 

_ © deviſe my eſtate to pay debts.” The heir at law is not capabled 
being diſinherited while any part of the eſtate remains unpaſt elk 
where. This man took plainly his grange and houſe to be chatck;} 
for he ſays, he diſpoſes fo and ſo of his goods and chattels, nt 
ſpecifically diſpoſed : Namely, © I give the grange to my ſon,” 4 
gift of chattels would have been abſolute. 1 | 


= Es | He gives a particular eſtate for life, and remainder for ever, uli 
5 e grandſon, the fon of the heir at law; then this eſtate for life to- 3nd 
N | then equally to A. and B. her daughters, according to the cullon, 


What can this mean? not the ſaving of another man's 1 
he could not have given the eſtate, ſo as the lord ſhould have 10 


i his admittances, &c. ſuch meaning would have been ſupertiuovs 4 
. ridiculous. But it has a meaning, as fignifying the intent of th 


tor to paſs a fee; as he knew, by the cuſtom of the manor, {and 25 
inheritable. 1 conſider it as a fee to the grandſon. I reit not?" 
tle on the teſtator's eventually intending to paſs his u hole eſtate : 
i terwards expreſſed by that ſweeping-claule, of all his good 1 
9 ee not ſpecifically diſpoſed; and accordingly diſcherg* * 


* i 


1 ** ll. 
A 


— 


Mich. Term, 12 Geo. 3. K. B. 


On the Will of Thomas Rowſe. 


HOMAS Rowſe, the teſtator, was poſſeſſed of a chattel in- 
7 tereſt, and ſtiles himſelf yeoman in the will. 


He deviſes to his wife 10 J. out of one of his farms, ſettled on 
ber before marriage ; ſtraw to thatch an houſe; and an hogſhead of 
cyder. He makes Anne, his daughter, an infant of three years old, 
Mis whole executrix. | 


And whereas his wife is with child by him, if ſhe have a child 


alter his death, to ſuch child, if male, two third parts of his eſ- 
ate; if a daugher, one half, Then 7. Rowſe and another made 
executors in truſt, 1 1 


- And in caſe his daughter A. and the after-born child happen to 
die, then remainder over. . | . 


The event of a poſthumous child did not happen; and it was 
queſtioned, whether the remainder over could take effect, the con- 
tingency precedent having never happened. ” 


And, 2dly, If it could take effect, when? and what was the 


meaning,“ if my daughter die?“ What event was it to mark, on which 


the remainder might veſt? _ 3 


It was not ſo much argued on the point, where the remainder 


could veſt, (the poſthumous child, who was to take firſt, not having 


been born,) as on the ſecond point, what limitation was created by 
thoſe words, © if my daughter die.“ 24 


It was contended, that it meant before my death; and, if fo, that 
the remainder could not veſt, as the daughter ſurvived: the teſtator. 


: It was attempted too, I think, to be argued, that * if my daugh- 
et, Sc.“ was inſenſible; becauſe ſhe muſt die, and therefore 
lhe remainder could not veſt at all. | 


On the other hand, it was argued, that here was ſome contin- 
A certainly meant to be ſupplied: It could not be taken to 
iprels a general contingency of dying ſome time or other, which 


t ti 
© teſtator knew muſt happen; but muſt mean ſome particular 
contingency. EE 


In caſe m 
Children (ha 
Werally, it's 


y daughter die, and in caſe the other above-mentioned 
il die, this is expreſſed as a contingency, though, if taken 
certain, The ſupplying a contingency is where the contin- 
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remainders. I preſume, the reafon is, that every part of th u 
the wife, if his children ſhould come of age to diſpoſe, might in 


© my daughter A. die, and the other after-born children die“ 


And the other after-born children die When? Not befoxe m 


be to remain forty or fifty years uſeleſs: That would'be a 


gency is neceſſary. By legal neceſſity, I underſtand ſuch x violent 
ſumption as will admit no contrary preſumption, Corrington and 
wer, before Lord Hardwicke. In the caſe of Chapman and Brom 


your Lordſhip, this court would not ſupply a contingency, Yy * 


mult be performed according to the intention. I eogeche t 
governing rule here applied, will the moſt ſecure poſſeſſion. | 
underſtand the teſtator to have had great diflike and diſtruſt of x 
wife, He intruſts the care of the education of his children b f 
fiſter-in-law, Anne Rowſe. He confidered it might happen, thy 


duce them, from their filial love, to give their Whole ſhare io dh 
mother; if not, ſhe would come in for her diſtributive ſhare, «|; 


e If my daughter Anne die — When? Before my death, tis fut 


death, for that implies a contradiction; and are we to ſupply in 
different contingencies? one to ſuit one part, and the other another 
part. Certainly, if ſhe die before ſhe come of age, or if the die un 
married. Otherwiſe, what we contend for, that the wife ſhould no 


come in, would be overſet. Chapman and Brown, We can't 


arbitrary conjectures, however probable, ſupply omiſſions, 


Serjeant Glyun—The courts of law have never introduced confy 
ſion of the executive and legiſlative power. The intention of the 
will, conſidered on the whole, will certainly govern. In this ak 
A. has a wife, a daughter, and a fiſter. He conſiders the davyhte 
as the ſole preſent object, and accordingly gives her all; but, . 
collecting there may be ſome poſthumous children, he makes tk 
uſual proviſion of two third parts, if a ſon ; if a daughter, to fbr 
equally. Then are the words, If my daughter A. die, and the . 
e ter- born child die.“ Theſe words are underſtood, on all hands, to 
be obſcufe. Mr. Heath has contended, the court will not ſuppy 


two contrary conſtructions—1 ſuppoſe this rather a technical dif 
tinction, than ſuch an one as courts are uſually governed by in the 


conſtruction of a will, We do not want here, however, to ſuppl 
a double conſtruction. If my daughter die before ſhe is of 2. U 
diſpoſe ; I ſubmit, the apparent intention requires the conftrudit 


| ſhould be, if they die before they are of age to diſpoſe. This . 


queſtion of a perſonal eſtate z it's a family proviſion : 'Tis not ik 
the diſpoſal of a real eſtate in ſeveral branches; more for __ 
ting a name, very often, than for other conſiderations. Kt 

great part of the benefit of ſuch a gift, in our caſe, that when 


parties come of age to diſpoſe they may have the abſolute rr 
If a poſthumous ſon ſhould have been born; if it had been u 


te; | (rw os ried,” the cſonalty mig 
ſtood, © if ſuch poſthumous ſon die unmarried,” the pe wt a 


4 


Mich. Term, 12 Geo. 3. K. B. 


eaſe; incredible in this caſe of ours. I contend here, no eſtate is 
4s ted by this conſttuction: That a reverſion is given to the bro- 
** ſon of the teſtator, is begging the queſtion; and therefote, 
urge, the leſſee of the plaintiff has no claim. | 


Lord Mansfield —Thomas Rowſe, the xcllator, was poſſeſſed of a 


chattel, and was a Yeoman. | 


Deriſe to his beloved wife, of 10/. out of one of the farms, 
which he had ſettled before her marriage; ſtraw to thatch a houſe, 
as much as ſhe ſhould chooſe to thatch him; and an hogſhead of 
cyder, Anne, whole executrix, who was three years of age; and, 
ſuppoſing his wife enſient, if ſhe have a child after his death, to 
ſuch child, if male, two third parts; if a daughter, one half. Then 
J. Riuſe and another made executors, in truſt; and in caſe the 


The idea, that courts are to find out the intention from the general 
Friew of the will, is right; and, conſidering the great abuſe of lan- 
guage every where, the ignorance of particular teſtators, and even 
of thoſe who make wills for them, that meaning cannot be found 
out by the accuracy of expreffion. If the letter is taken, the 
leſſee of the plaintiff can't take; for the contingency has never 
happened; the poſthumous child has 'not been born, One of 
the oldeſt caſes that has happened in the world 1s, where a teſta- 
tor has taken for granted a contingency which never happened, 
and thereon founded a limitation over, what ſhall be the fate of this 
Imitation? This was the caſe of Jones and Miſtcombe, in Chancery. 
| believe, in the printed caſe, a long ſtring of eaſes will be found, 
cited by me. Upon another caſe, the court of Common Fleas was 


The caſe of Craſſus and Scevela, in the time of ancient Rome, 


contingency did not take place that was primarily in the view of 
the teſtator, deviſe over was gone. It now feems eſtabliſhed, that 
if what was the original object of the teſtator hath not happened, 


Preſgrave : This was a deviſe to a child, of whom teſtator's wife 
was enſient, which ſhould be born after his dzath, The wife had 
(vera! children, all in the teſtator's life. It was there held, that 
the child, who was to have taken if poſthumous, ſhould take: As 
there Was DO reaſon to think, if he meant the child to take if born 
his death, on the preſumption that it would be ſo born, that 
1. 6d. not mean the fame child to take if born during his life. 
* Conlider the will particularly: Anne was made whole executrix; 
wa 10 but three years old: He can't mean ſhe ſhould act as execu- 
. * underſtood that, by making her executrix, he gave her the 
. He appoints executors in truſt; he appoints his ſiſter to 
We Care of thi 


| The 


caugtet and the after- born child happen to die, then remainder over. 


of one opinion, this court and the court of Chancery of another. 


wes preciſely this: It had long been contended, that where the 


that yet, what he intended further, ſhould take effect. On the will of 


daughter: No other ſon or daughter was born. 


. —— r 


— — 


100 


— 


Mich. Term, 12 Geo. 3. K. B. 


— - I 
1 „ a 1 — * 
. A ˙ A ed ens , * 


A — 2 _ os * 
ON — — . — he EE = — . a AI CIT Sr — — Np - 2 — -2.o — : 4 
— _ RT * * be, BY ;  _ » > - . . 1 4 "$4 — "ws pe 
— . — —— — — — — —_— —— — — * : — * — — 1 "i J ES : = * Cc = 8 88 . SE Bea 0 
w 1 5 n Ed. wa e — * , * A | ; 33 Is 2 72. ²˙ A E e E ²˙ ES Sos SEW TOE 3 6 
* — 3 2477 . A . — 5 : : ” — — 144 5 * - d ' N 2 4 — * * — an SE NT —— cs. ” 4 » 
ORD + > ery OE nat ao 3 Eg. Þ ES _— k r . l - df 2 e = - Ei Tg oe In i ES = — c 
* 5 > - . . 2 : $2. 5 nt { 33: - 5 
"4 — —— < * = 7 


of redemption, &c. ſeven or eight different kinds, and faid, *| 


ingly in the caſe, if we don't alter our opinion; which we df 


The daughter lives fifteen years after coming of age. The teh 
does not appear to have had any great affection to his wife: H. 
little but what he muſt. The dying muſt be underſtood 10 


gent dying; * in caſe ſhe die,” cannot be underſtood otherwise Th 


_ contingency, J take to be, the dying before a capacity to 48 1; . 


ecutrix : In which contingency, he had rather the deviſee Over had 
taken than the adminiſtrator. | 2 


Cheſterton againſt Cheſterton. 
For Certificate out of Chancery. 
" I Give and bequeath all my freehold and copyhold eſtate,” We. 


ther this be a deviſe in fee, or for life; there being no fanke 
limitation? | | 


Lord Mansfield —The general rule, to be ſure, is, that with 
words of limitation, an eſtate for life only paſſes. But, I beliee 
whenever it takes effect, though it muſt ſtand as a determination, 
am afraid the teſtator's intent is diſappointed. But in a caſe whe 
the word ęſtate is uſed, it ſhall be taken, the full right and inher- 
tance; unleſs where it's plainly fo reſtrained, that it muſt be ſynv- 
nimous to land, As all my eſtate or land lying and being;” . 
preſſing locality, But here is, technically and accurately,“ friull 
% and copybold; theſe are eſtates of inberitance, and paſs as (ul 
by that deſcription ; and in 1746, in a caſe from Chancery, Sn 
and Cornwitt againſt Dell and Cornwitt, this court was of opinion 
when the teſtator had ſeveral eſtates, freehold and copyhold, equi 


e give my eſtate to my wife this was ſaid to mean for. life on; 
for the mortgage could not be given her in fee. On this, the cout 
held clearly, that of ſuch eſtates, of which an inheritance could 
lawfully paſs, viz. the freehold and copybold, the inheritance pals 
ſed to the wife,* We ſhall make our certificate, therefore, accu 


imagine, We will let you know. 


In this caſe farther, from a view of the will, it appears that ti 
teliator has given a plain inheritance to his eldeſt ton in 2007 
part, in the ſame terms, ** eſtate.” 


n 


Verba generaliter dicta reſtringuntur ad habilitatem rei vel perſoræ. 


ST Hilar 


* 
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Doe, on Demiſe of Burville, againſt Burville. 


HIS caſe was arghed in the King's Bench, Michaelmas term, 
November 1772. Special verdict. 7 


I. deviſes in truſt to B. for the uſe of his wife and after her de- 
ceaſe, to the uſe of his fon D. for life, without impeachment of 


waſte, remainder to the heirs male of his body; and in default of 


ſuch iſſue, to the heirs female; remainder, in like manner, to his 
other ſons.; remainder over to the uſe of his daughters, as tenants 
in common, (if two or more,) and not as joint-tenants. 


Remainder to the heirs of his brother Abraham for ever. All 
the ſons die without iſſue. The daughters die, being ſeven in 


number, in the life of the ſarvivor of the two ſons. Queſtion, 


whether croſs remainders to the daughters can take'place ? 
It was pleaded in this manner, in favour of croſs remainders. 
Mr. Le Maitre This being the conſtruction of a will, not of adeed, 


and being not to the difinheriſon of an heir, for this reaſon, croſs re- 
mainders, by im plication, though by thegeneralruleof law notadmitted 


except in expreſs words, will be thought within the reaſon of the 


law, notwithſtanding the dictum, that croſs remainders ſhall not take 
Place where more than two. 


4 Leen, 14. called by Lord Hardwicke the leading caſe. Cro, 


c. cited. Dyer 330. The teſtator had a ſon H. and two daugh- 
ges in fee; one of 24 ſhillings value; the other of 


es, and meſſua 


3) ſhillings, H. had iſſue two ſons, who died, living the father. 


= deviſes one meſſuage to his daughter Alice and her heirs for ever, 
the other to Thomaſin and her heirs for ever; and upon the 
either reſpectively without iſſue, he gives over her part to 

D d | 5 the 


death of 
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the other, and her heirs for ever; and if both die without; 
then to his two grandſons. ol 


Three of the judges thought it croſs remainders to the dag 
Dyer 300. A man had five ſons, his wife enſient of the fx 

he deviſed the third part of all his lands to his ſon and ber. 

other two parts to his four younger ſons, by name, and the hend 

| of their body begotten; and if the enfan en ventre was a ſon, j 
| he to have his fifth part with his four younger brothers, as cg 
and if all five died without iſſue, reverſion to her right heirs ſor q 

The fixth ſon died, and three of the younger. Adjudged, they 

vivor ſhould have the two entire parts. . 


Holmes and Meynell, 4 Raym. 42 5. A. deviſes lands to hi 
| daughters, equally to be divided between them; and if they di a 
out iſſue, to his nephew. The eldeſt daughter died without iflue; 
other daughter entered. Queſtion, whether her entry lawful; z 
whether the deviſe took place to the nephew, on the death of o 
the daughters only? The court conſidered it as a croſs remaind; 


Cole and Levinſon, (Ventris.) Implication of croſs remainder thy 
not good, on account of expreſs words to the contrary, Cunbrru 
Hill, Hilary term, 7 Geo. 2, On a ſpecial verdict on ejedma 
Lord Hardwicke obſerved the authority of the caſe of Hons: a 


| Meynell, Difference taken there, as the deviſees were of eqult 
lation, | 


| 
Brown and Williams, Lord Chief Juſtice Lee cited, to pm 
contingent remainders might be by implication. But it wa fl 
from Lord Mansfield, that Lord Hardwicke gave his opinion to 
contrary. And Lord Mansfield cited another caſe, where it ws 
that a croſsremainder was bad; becauſe, though on the event there 
but two, there might have been more; and ſo not good in creatidh 


Before Lord Northington, Wright and Holford. On Mrs, H 
ford's will, 1767, ſeveral limitations to ſons, a limitation to 0a0ph 
ters, not thought good; becauſe there might have been more : 

two. Lord Northington did not take that opinion to be law; 


termined otherwiſe: And on appeal to the Houſe of Lords, ju 
ment according to that opinion. nes 


Before Lord Camden a caſe was argued, in which his wy 
faid, that croſs remainders could not be by deed, but by Wil. * 
it had been ſaid, that croſs remainders could not be between 


gg ret 
than two; but never determined : That if it ever came beto 


* Quod ab faitio non valuit, tractu temporis non convaleſcet. cool 


* 


—_— 


— 
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i would deſerve confideration. That therefore, croſs remain- 
* be caſe of children againſt more remote relations, ſhould 
. ht admiſſible, on the great authorities by which Judge 
a Jiflum is overſet, of remainders between more than 
"Theſe conſiderations will, I hope, entitle me to the judgment 
he court; and, in conſequence, a verdict for a moiety. 


6 Hill—I underſtand the argument had to be diviſible inte 
heads: 5 | . 


he firſt is, that there is no force in the doctrine of croſs remain- 
; by implication, between more than two. If it has been re- 
"ed as eſtabliſhed by judges, counſel, and conveyancers, I profeſs, 
ve deciſis is, in my idea, the beſt rule; and I truſt that the court 
|| not overſet a reſolution ſo taking riſe, ſo nouriſhed and matu- 
. I affure myſelf, I ſhall prove it not to be the dictum of Dodd- 


ge only. 


2 Rilts 471. A cotemporary judgment to Gilbert and Witten, 
bs it was not the opinion of Doddridge only, but of three of the 
Woes who fat, ayainſt the Lord Chief Juſtice, Lord Chief Juſtice 
mbertin underſtood thus in the caſe of Holmes, 2 Jones. The 
ſe of Gilbert and Witten agrees with the caſe here, only with the 
ference of being between two; for it cannot be between three or 
ore, I underſtand Sir T. Raymond's argument, which he has re- 
ted, in the ſame manner. Let me take notice of the firſt caſe, 
her 3203, The caſe there was not looked upon to be law: The 
ords are * ſemble,”” which implies a reporter's opinion only, It 
jas cited in ſubſequent caſes, alluded to, but not admitted to be 
w. Hales ſaid, Nor would it be if it was in a will; for croſs re- 
anders cannot be between three or more, without expreſs words. 


The next in which the doctrine was received, that croſs remain- 
rs cannot be between more than two, is Williams and Brown. 
bere it was ſaid, the court relied on the caſe of Coomber and Hill; 
nd ſaid afterwards, that croſs remainders cannot be to more than 
vo: This is not the only cafe. Marriet and Townley, 1 Ver. 
rd Harawicke ſays, with expreſs words, © there might be croſs 
lemainders to more than two, with expreſs words: Doubtleſs, they 
night; but we ſay, not without: And this appears to have been the 
P0107 of ſome of the ableſt judges that ever fat on the bench. I 


yak the caſe to have been very different before Lord Camden ; 


Sx _ of Wright and Lord Cadogan, cited on the other fide 
15 7 and Holfor d. If I may be expected to ſpeak ſomething 
pech ons, (which, in a queſtion drawn from obſcure antiquity, 
Ps is not neceſſary) Lord Hardiwicke conſidered it to be the 
avoiding 


being On articles for conveying ſtock, and articles being EXEcutory, 
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eons. 


_ Preferably to remote relations, has been argued, 


| I come to the ſecond queſtion, Whether, Whatever may have les 


remainders. I conceive, it ſtands totally indifferent, whether the te 


doctrine in the caſe of Wright and Lord Cadogan did not, he under 


T always thought, that there ſhould be a reaſon which either cont 


time: Firft, « By conſidering what the intention is,; and then, 
«© Whether it will be goed, or otherwiſe, by any rule ol: iſe 
obſervable, that the eſtate is diviſible into three parts: He a 
to his ſons for life, ſucceſſively; with remainders to the heits " 


| praiding (pling of tener Other reaſons have been zend 
but I contend for it as a fixed maxim of law, which it i 900 
late to ſhake. The predilection of a teſtator to his own child. 

aus & wiker @: 1 e I don't deny 31 

have weight; but I ſay, no queſtion was ever determined * 


the general rule, any implication may be raiſed here, from the we a 
of the will? 25 aud, 


Coomber and Hill, Lord Hardwicke. *© The rule is, and l 
not a better or clearer, to make croſs remainders there muſt he x 
ether expreſs words, or neceſſary implication, The words, whe 

© take place by neceſſary implication, muſt be ſuch as cannat be 
* tisfied by any more than one conſtruction.“ I apprehend too, th 
croſs remainders are in the nature of a jointenancy; ſo that, hen 
croſs remainders would be contrary to the words of the will, whiz 
expreſsly exclude jointenancy: And when the teſtator has deviſed 
tenancy in tail, in common, I cannot ſee how we are to imply cro 
remainders. ; _ 5 


The gentlemen muſt be driven & ſay, that the court is wattauii 
in the conſtruction of a legal deviſe, to inſert words between the 
ſubſtantive deviſe and the laft contingent remainder, to create cro 


tator meant to raiſe croſs remainders or no. 


„ 


In the caſe of Leach and Jackfon, 1771, Lord Adyley ſaid, the 


ſtood, overſet the doctrine we contend for. 


In reply, Mr. Le Maitre—The caſe of 4 Mad. bas never den 
anſwered. As to the ſtreſs laid on jointenancy, the teſtator is mp 
conſilii; and other meanings might be underſtood of that words # 
that they ſhould not takejointly, to thediſheriſonof thoſein remainder, 
Intermediate words do not appear neceſſary to be inſerted here, whel 
the remainder is to a remote relation. With regard to fare decifi 


nues to exiſt, or exifted at the time, or at leaſt no reaſon to the col 
trary ; ef malus uſus abolendus. | 


Lord Mansfield It WT be proper to argue again. It has . 
very well argued; but I would wiſh the order Inverted the bel 


f law.“ It 


+ 


— All 
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4 3 heirs female muſt take before it deſcends from one ſon 


de other. He limits to his daughters, not calling them heirs fe- 
45 but daughters; then in a familiar manner, to be drawn tech- 
icaly afterwards, with remainders. F 


ks to neceſſary implication, That is now admitted to underſtand 
hiobly probable implication. As to confuſion, If the daughters died 

bout iſſue, and there were fix more, it would create as much 
onfoſion by deſcent as by croſs remainder. If in the caſe before 
the Houſe of Lords, the queſtion was expreſsly on that point, it 
will have great weight; but if it was in tranſitu, it will have much 
leb. What Lord Hardwicke ſaid of neceſſary implication, muſt be 
underſtood in the general view; or otherwiſe it muſt be by expreſs 


caſe. 


ſhewn me by a friend, and which appears very accurate. 
' The teſtator was poſſeſſed of three eſtates: His capital meſſuage, 
and lands thereunto belonging; an eſtate at Headcorne; another at 
Balg; all in the county ot Kent. By his will he deviſes his capi- 


life, 


' Remainder to his eldeſt ſon James, in tail male; remainder in 
tall ſemale, | 


Remainder to his ſecond ſon Jobn, in tail male; remainder in 
fall female, | 


3 to his third ſon George, in tail male, with like re- 
minder. l 


. Then follow theſe words, ** And for want of ſuch iſſue, to all 
and every my daughter and daughters, as tenants in common, if 


40 8 " "ML | 
* More than two, and not as joint tenants, and to the heirs of their 
bodies iſſuing,” 


ec . .. | 7 
Remainder to the heirs of my brother Abrabam for ever.“ 


1 The ſame diſpoſition of the eſtate at Headcorne; only the ſecond 
v1 1s preferred, and the eldeſt named laſt, 


The fame as to the eſtate at Box/zy; only the third is preferred, 


Ee — The 


ſpectively; remainder, to their heirs female reſpeclively: 


words, and not implication. Let the whole will be added to the 


The entire caſe appears to be this, which I had from a draught . 


1] meſſuage, and the lands thereunto belonging, to his wife for 
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The like remainders to the daughters, in the ſame words. 
The like remainder to the heirs of Abraham, in fee: 


The teſtator had three ſons and ſeven daughters. All the dan 
ters are dead in the life of the ſurviving fon Fobn, who is dend, 
all his brothers, without iſſue. | _ 


1000/. portions given to bis daughters, to be paid on the * 
marriage with conſent of his wife. 30 J. per annum if, after qu 
ing of age, they ſhould chooſe to live ſeparate, 


Deviſe of 10 J. per annum to his brother Abraham. 


This was tried in the aſſizes for the county of Kent. Qui 
If croſs remainders to the daughters ? | LOO 


th February 1773. Mt. Cox—This gentleman, though perky 
not poſſeſſed of a very large fortune, ſeems defirous of making 


very ſtrict ſettlement, 


The whole will is now ſtated, purſuant to the directions of t 
court. 


If there was a doubt what was the intent, I hope it is now c 
He appears to have had an inclination very ſtrong, to keep tt 


eſtates ſeparate. If croſs remainders can take place, then pi 


the eſtate may be in the daughters of James, and part of the in 
eſtate in the heirs of Fobn. 1 5 


Theſe words I look on as very remarkable: « And in defalt 
ſuch iſſue, to all and every my daughter and daughters, if wt 


„more, Sc. as above.“ 


If two or more,” is expteſsly, as if he had aid, mot ii 


one. If the fix daughters die, is it poſſible that the ſurviving day 


ter ſhould not take the whole, before the heirs of his brother Alm 


v. ſupra, Pitt bm? Then, if on the death of any daughter, the part of ti 
axd Hardin, daughter was to go to the heir of his brother Abraham, het oll 


ſurvivorſhip of one daughter after all the reſt, the whole would 


to be retained, how is this to be conceived? He ſays too, & ber i 
their bodies,” uſing the ſingular number. Then remainder 
the heirs of his brother Abraham, who could be no particul fr 


ſon he could have in contemplation, the remainder being to 

place after the death of his ten children. I muſt obſerve, with rel 

to the caſe of Gz/bert and Mitten, that it, and the caſes which q 

been governed by it, which have been very few, ſtand 1 
"I 
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n the ſingle dium (very reſpectable, indeed) of Juſtice Dodd- 

ge. | 

The intent of the teſtator has always been very ſtrongly conſi- 

ed: The limitation over has been in favour of a perſon in being. 

e underſtanding of words in deviſes has great difficulty. The 

ort, in Gilbert and Witten, ſays, © The teſtator having given ſeve- 
tal meſſuages diſtinctly, to ſeveral perſons, there is no croſs re- 
minder; the teſtator's expreſs intent being to keep the eſtates 
Cnarate.” Mr. Juſtice Doddridge ſaid, “ Croſs remainders cannot 
he by implication between more than two. The eſtates having 
deen given ſeverally here, croſs remainders would be againſt the in- 
tent,” Great opinions have been againſt that of Juſtice Doddriage. 
nes and Meyneil: The contrary opinion was declared more con- 
nagt to the intent of the teſtator, which ought to govern, As to 
e opinion of the court in that caſe, founded on the expreſſions, 
e may well admit it. Lord Northington took notice of the dictum 
Doddridge, which, he ſays, he did not know had ever been ſo- 
maly determined. | 2 F CE ths 


2 Rolls Rep. 224, Here the original limitation was in favour of 
wo ſtrangers; remainder to the heir at law. 


Dyer 330. In this caſe the declared project of the teſtator was to 
ecp the eſtates ſeparate to the iſſue of his eldeſt ſon, 5 


* To the heirs of their bodies reſpectively.” Here the plain 
ntention was, to keep ſeparate; and the remainder-man was in 
qual degree. Lord Hardwicke laid great ſtreſs on the word © re- 

' Ipeffrvely That it was the ſame as if a moiety had been given: 
[lat it cannot be underſtood by implication, that the teſtator meant to 
ve over his eſtate, while heirs of his own body were flill living. 
run and Williams, 2 Strange; here, too, was the word © re- 
F ſpeffively,” | 7 


Gl and Levinſon, This was on covenant to ſtand ſeized to 
es, The court ſaid, it would have been otherwiſe in a will. 


Der 303. I believe, Lord Hardzwicke calls the leading caſe : A 
an had five ſons - his wife enſient of a fon, _ 


1 2 14. There the limitation was in favour of ſons; the 
ander over was to a ſtranger. An heir who might be an hun- 


red 5 
Mor years hence, ſeems equal to a ſtranger. Caſe of Holmes and 
eel, Skinner, N 


1 . : CS : 
0 et ſaid, © That to give againſt the child of the teſlater, 
e againſt natu e.“ That even the words would not be 
| ſufficient, 
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— 
ſafficient, any more than the intent; the words being, « Jr 

„ die,“ which cannot be ſatisfied by the death of one, Hee! 
he approved the diſtinction of Doddrigge. What he might rake 
bly conſider as the diſtinction here, I can't pronounce; but ak 
declares the eſtates given ſeparate, were to be kept ſeveral, it tale 
it out of our caſe. | 


Wright and Cadigan. Lord Northington had ſo prepoſſeſſed hin, 
ſelf in favour of croſs remainders, that he would hardly fuffer yy 
Yorke to argue it. | . 2 70 


Tꝛoi ſden and Locke, before Lord Camden. Queſtion, Whets 


croſs remainders? 


Lord Camden ſaid “ J am clear croſs remainders canndt be in, 

« deed by implication—Courts uſed to lean again/t them. Dudtridy 

* arguendo, ſaid, That croſs remainders cannot be raiſed by impli 

« tion: F it comes to be argued, it will deſerve confideration.” Th 

word reſpe&ively had great ſtreſs laid upon it. In the other cf 

croſs remainders would have been allowed, if it had not been fr 
the word reſpectively. 


As to inconvenience, Suppoſe Abraham had had ſeven davphten 
Take the other part ; will not the confuſion in that caſe, on thei 
fide, be equal? EY 


It has been argued in favour of relation Here is a regular gr. 
dation: Firſt, the ſons; then, the daughters; then, on all their ching 
Sc. the remainder to the heirs of his brother Zbrabam. 


The words 1th remainder, I hold to be of oreat force, ; Al. 
mainder I underſtand to be, what I have not diſpoſed already. | 


appeared on enquiry, that the teſtator died about four months fron 
making the will. 


Lord Mansfield—Are you at all agreed as to the age of this mil 
and his wife? 1. | 


Anſwer — Whatever his age was, it appears by the limitation i 
his daughter, he had not in contemplation any daughters hereafter 
to be barn,....... 


Mr. Tuſtice 4/oburf—After limitation to his ſon, limitation ge 
immediately to his daughters: So that he had no contemplat 
having more ſons. 


Mr. Wallace—We are to conſider, Whether the intent of cob 


| : hether the 
remainders to be created, was in the teſtator. Next, Whethe 1 
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es of law will maintain it. To the ſons it was clearly an eſtate 
1. their daughters were not to take by purchaſe; there could be 
Heal remainders between them. The daughters of his ſons are 
U 


fer 


nicely unprovided for. 
If a meaning bis favour of ſuch remainder can be made out by the 
ards, the rule of law muſt take effect. I don't fee any difference 


be words, * for default of iſſue,” to ground a ſtrong diſtinction 


pon. 
The undivided eſtate is relied on much: But making them te- 
ants in common is equivalent to cutting it into ſeven portions. = 


ſa the caſe of Dyer zog. the words governed. 


ken, that on the death of one the other ſhould be ouſted by the 
cMainGer-MAN, | | 


The caſe of Holmes and Meynell, 


Caſe of Mrigbt and Cadogan. If Lord Northington determined 
yithout argument, according to Mr, Cox, I preſume it's left open 
for argument, Here the matter in queſtion was, as to validity of 


ſJration, The parties, I know, ſtill underſtand that matter to be 
open to argument, I therefore apprehend, the decree. of the Houſe 
Cid not decide this point. 5 
The caſe determined by Lord Camden was on articles of mar- 
age; refers to the caſe before Lord Northington, which J have re- 
led on to be open to argument. „„ 


As to the rule of law— 


The caſe in Dyer, commonly called Huntley's caſe. 


Ibis was decided on deviſe of an entire tenement to two different 


perions: On the death of one, moiety to remainder. This is ſub- 


* 


book. 


67 


der. | 
man. I allow here there are three tenements. 


ks and Fil, My Lord Hardwicke did not determine on the 
0 repeFtively, but as of additional force. 


III Lord 


ed to bis own daughters. We are not in the caſe of perſons 


In the caſe of Leonard, the words whole gate. For it cannot be 


articles of appointment: This part of the caſe did not come into con- 


quent in time to the other, quoted by Mr. Cox from the ſame 


bert and Witten. On the death of one, the whole to remain- 


% 
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— 


Lord Hardwicke—Croſfs remainders have never been created . 
the words “ for default of iflue.” Mr. Cox would Carty the y 
to take that effect. To nn Ol | 
Brown and Williams. My Lord Chancellor was of opinion, f 
_ caſe was not ſtrong enough to admit croſs remainders, which i 
never favoured by law, and can only be created by neceſſary im 
cation. Then the words ſeverally and reſpectively were taken noe 
of, as effectually disjoining. PORT 


Let us ſee what can be done in raiſing croſs remainders betmzs 
more than two. „ 


Mr. Juſtice Doddridge ſays, Although, peradventure, a croſs l. 
mainder may be between two, yet if there be more than two, ct 
remainders cannot be without expreſs limitation; becauſe of th 
great inconvenience and uncertainty, | 


Juſtice Briageman, Carter 171. 


Meynell and Holmes, allowed by Juſtice Pemberton. 


Cole and Levinſon, Juſtice Hale allows it. 


Lord Raymond had prepared an argument on that ground, wid 
he gives in his Reports; but had not occaſion to argue it. 


Brown and Williams. Lord Hardwicke fays, On account of ti 
great confuſion and uncertainty, croſs remainders ſhall not be be. 
tween more than two. as | 


Juſtice Lee ſays, The rule of Doddridge has been underſtood a 


W- 


As low as 1748, Lord Hardwicke continued in the ſame opinio. 
2 Vezey 105. The law avoided croſs remainders between mot 
than two on original grounds, to avoid ſplitting of tenures. | have 
mentioned another reaſon, becauſe of the uncertainty of the cit 
to. be taken by the ſurvivor. By expreſs words, he ſays, they may. 


Lord Camden did not judge it determined: He ſaid only, If 
was brought in queſtion, it would require to be ſolemnly argues 
IE 3 8 as 3 | 1 | ma indetg 
As to this diſtinction imputed to Juſtice Doddridge, of anne 
between two, and between more, it ſeems to have been con 
as law before his time, and has been recognized ever ſince. 


Land 


n 
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Lord Mansfield —1f it had been determined in this appeal in the 
ale of Lords, in the caſe of Mrigbt, all the judges would have 
oak d on, A determination would have had great weight, 
5 in the Houſe, and left it before the decree was made, 
s nothing difficult was entered into. The decree went on the 


her ground. 


Mr, Cox—What I argued was with a view, not of conſidering 
whether one eſtate-tail might be conſolidated out of two; but 
bat no ſon of Jobn could take while James was living: It was ar- 
ed, that“ with remainder,” has no more effect than * on de- 
« fault of iſſue;” it ſeems to me, that © with remainder” has the 
5:4 of confining the ſenſe of the words on default of iffue” to 
he death of all the daughters. oa 


In the Caſe of Dyer, the word all did not determine. 
la the caſe of Leon. the words did not determine. 


| As to recognizing the words of Juſtice Doddridge, I take the 
ground of his dictum not to be in our law. 


Tenancy in common, it was ſaid, muſt operate to ſeparate the 
ſtates, I will then aſk, what is to become of the words * to all 
and every my daughter and daughters ;” and then again, * to the 
* ule of ber and their bodies ?” . 


Lord Mansfeld — This is a caſe, which has been greatly agitated 
for above a century; and it will require being ſpoken to with pre- 
citton, Let it therefore ſtand over. Tis a rule of property; and 
ts of much greater conſequence that it ſhould be determined, than 
01 which fide. The teſtator had no idea of Abrabam's taking; he 
caries over to the heirs of Abrabam; which gives an appearance as 
| Abrabam was to take after his lineal deſcendants ſhould fail. This 
55 in the caſe of ſettlements; it is a family proviſion : 'Tis made 
norm of ſtrict ſettlement. Where implication has been received, 
i Nas not been by technical words, as in a deed, but by evident-ex- 
"ion of intent. nn ch 


It came to judgment in Eaſter term, 22d May 1773 · 


Lerd- Monsfield—One George Charlton, having a wife and three 


ons, 5 G | | | 33 
i James, Fchn, and George, and ſeven daughters, made his will 
"0770, 


ment, e. Ws. 3 ; 
3 conſent and the like. He gives a legacy of 101. to his 
„der A. which is no otherwiſe, material than as ſhewing him 


aye, T . | 255 , | - RE ö - a 
Lie gives ſome lands in fee to his eldeſt ſon; then, of other 


1 ä eſtates, 


le gives portions; makes regulations concerning time of 
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ſtruction echoed backwards and forwards. Tis certain, as to 


a 5 5 | of 
will {ce what intent appears here; now he evidently regards be 4 


clearly ſeen, ſrichneſs of words is not required by law upon a will, I 


between three, it would not be allowed, unleſs intent. 


| ORD x | | a | F Se - «Ka 
words plainly to be the intent. The words in that caſe wer 5 
« joint-tenants. ? 2 | 


eſtates, firſt a deviſe to his wife. for life, to James for life, ell 
der in tail-general, like remainder to his other ſons; then Jun 
tion, to the uſe of all and every my daughter and daughters, if 
or more, as tenants in common, and not as joint-tenants, yy 
heirs of her and their bodies iſſuing, remainder to the heirs oh 
brother Abraham. Then, of the ſecond eſtate, after limitation, wk 
as before; and for default of ſuch iſſue to all and every my dag | 
and daughters, as tenants in common, and not as joint. en 
[the reſt as above.] Then the third eſtate in like manner, as tak 
in common, and not as joint-tenants, Cc. with remainder w 
heirs of my brother Abraham for ever. The teſtator died, e 
iſſue his three ſons and ſeven daughters. The daughters all 
without iſſue in the life of the ſurviving ſon ; the. ſon is alſod 
without iſſue : Queſtion, without ſtating how it ariſes, - Whaly 
croſs remainders can be between the daughters? If croſs remain 
a verdict for a moiety; if not, a nonſuit, Tis certain, that (un 
vorſhip by expreſs terms may be limited, Now, F the intent maj 


argument did not fo much reſt on the intent, as on a rule of © 


reaſon aſſigned why croſs remainders ſhould not be between mar 
than two to avoid ſplitting of tenures, this might come in by 
of argument; for certainly, by law, there might be ſuch remaindn 
But as this rule has been frequently uſed in argument, and end 
judgment, though never judicially decided on alone, we think! 
ought to have great weight, as far as the meaning goes; which! 
take to be, that between two, preſumption is in favour of cf 
* remainders; between more than two, preſumption is apal 
c them: But either may be counteraced on evidence of intent. 


In the caſe of Coomber v. Hill, croſs remainders were diſallona 


In the caſe of Browne v. Williams, for the ſame reaſon, - | 


Gilbert v. Witten, between three croſs remainders, diſallowel. 
Cole v. Levinſon. Juſtice Hale ſaid, That if croſs remaindes 


In Mariot v. Toney, Lord Hardiwicke ſaid, That croſs rermall 


ders could not be between more than two, wnleſs it appeered ty ! 


In G:bert v. Witten, [Juſtice Pemberton] The court wi = 
effectuate croſs remainders between more than two, unleſs thet 
be plain and unavoidable, ſo as to force the court to give them. 
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of ſocceffion; the female line is to take after the male in every 
ol the eſtates limited, ſucceſſively, to his three ſons, Then 
8 daugbters have their limitation. He evidently preſumed his daugh- 
*. might be reduced to two, or one only, before the time of ſuch 
. taking effect to them. If #wo or more are the words, and 
o ire to take nothing leſs than the whole, remainder (in the ſingu- 


ke by ſurvworſhip, this would have made what the law) calls a 
Cater | and he has done it as effeQually as if in technical 


yd, fir the limitations are ſo ftrift in dear, that it cannot be ſup- 


utor ſurvived, according ro Ale ſucceſſive deſcent he had eftnbiiſhed. 
there had been one danghter, ſhe was to have taken nothing leſs 
an the whole; the heirs of Abraham were to take nothing leſs 
in the whole. The teftator could not have limited croſs remainders 
we clearly and fignificantly. My brother Villes is of the ſame 
vinion, Conſequence, that verdict Rands for the moiety. 


0 


St. John againſt Errington. 


LW, 


The words contracted and agreed, determined by circumſtances 
| intent to include and paſs with effect eſtate abſolutely purchaſed 


well as in contract. 


| The caſe then ftated appears thus: The teſtator had a very large 
late in diverſe other counties, but in the county of Hampſhire had 


erwards, in con 


or the purchaſe of an advowſon. Under thefe circumſtances, and 
wund one advewſon, aFually purchaſed, and rhe contract npon the 


jens in the county of Mants, for the 


t for which he had only contracted, paſſed ? : 


* a contract, and 
| ry thing com ple 


Na feigned action of covenant, to try the right of an ad- 
vowſon under a will, as between the deviſee and the heir at 


thing at all, He had a mind to purchaſe there for his wife. He 


being executory, he makes bit will, and gives thus: All my ad- 

e purchaſe whereof I bave 
Weady contraffed and agreed, to his wife. Theſe, I think are.the 
7 words, Queſtion, Whether the purchaſed advowſon, with. 


ſomething more. The teſtator rightly conſideted 
te, but the mere form of conveyance. He took, 


7 
. * 
3 8 2 
% 
- . 
* 
0 " ; 
* 
— — 


„ waber) te the heirs of his brother Abrabum, ngt expecting his : 
ther ſhould live to take; if he had expreſsly given $6 his daughters, 


ms. There «ood have been no doubt bad ic been liſi expreſs in 


ſed the heirs of Abraham were to {ale while any deſcendants of the 


Words con- 
“ tracted and 
« agreed” de- 
termined to 
ſignify pur- 


Chaſe 8 well 
as Contract. 


ſequence of this inclination, enters into articles 


Lord Mansfield, in delivering the judgment of the court, was very 
3 obſerved, That the teRator conſidered a purchaſe as well 
ib under the expreſſion of contracted and agreed for ; every purchaſe 
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1 
therefore, no difference between a contract executory unde- 
circumſtances, and one executed, We can't ſatisfy: the intent: 
ſhould violate the words, if we did not take it as a deviſe tothe yi 
of beth advowſons, 2 1 | 


After the judgment, Mr. Wallace got up, and ſaid—To ve 
your Lordſhip fully, how perfectly right you was in. conftruti 
of the teſtator's intent; I may now produce, what was pethaps ny 
legal authority in this ſtage of the buſineſs, the inſtructions given 

the teſtator in his own hand-writing : © All my advowſons in the 
« county of Hants already purchaſed, or for the purchaſe where 
< I have contracted and agreed.“ As 9 


For what paſſed in the Common Pleas, wide infra. 


Arminer, | Aſſignee of Grey, againſi Spotwood. 4 


Z's N N an iſſue directed out of Chancery, to try whether the bank: 
aga a | | . | | 
wie & rupt became fo the 5th of April 1769; or on any, and wha 
verſe, and not time 5 
procured by 


5 —_ ens This caſe came on to be argued in Michaelmas term 1772; al! 
ruptcy relate WAS thus, On a ſpecial verdict. 5 br 
to the day of | | | | | | | 
= =_— = An execution on the 5th of April 1769, againſt the defendant 
though a frau- bord fide 5 but kept ſecret from the creditors till 1769: Execution 
dulent ue was openly levied, the ſheriff's officer lived all the time in Grg' 


may have þ ; 
been made, a houſe ; ſome time after, by agreement, Grey paid Spot wood a dd 
ſecret judg- of I 4001, : | 2 5 ä | 

ment ſhall not | 

bind the 


goods, At- It does not appear of what value, or of what kind, the go 
tachment does In the interval, nobody ſuſpected the goods to have a ſecret lien al 


not ſeem to 


mean execu- them; and he contracted ſeveral great debts. On the 8th of Mg 
tion. If the the jury find an act of bankruptcy: Queſtion, Whether this was n 


creditor does 


od act of bankruptcy on the 5th: of April, within the 21 J. 6 
to actual exe- Which recites to this effect; Whereas frauds daily encreaſe, to 


cution, but great hurt of the realm, Cc. and provides, that if a tradet depat 
lies by till act * c | | 


of bankrope- 3 realm, procures arreſt, or makes any fraudulent conveyance, tht 
cy, be ſhall he become a bankrupt; or by procuring his goods to be attached d 
ole bs fequeſtered ? If the defendant has procured his goods to:be attaohel 


oods not- | | N : 
8 or ſequeſtered, or made a fraudulent conveyance, he then is wit 
ſervice of the the act; conſider him under both theſe appearances. 
writ ; for they | 
are oſtenſibly 


the goods of It was obſerved by Mr. Juſtice Blackſtone, That the law is = 


the bankrupt, anxious to catch a trader on the firſt inſtant of his decline, that 
and as 1uyuc 


the credicor may not wantonly proceed to ruin himſelf and his creditors. 


ſhall take Caſe of Slater v. De Matthews, was an aſſignment of all; ge: 
them, | 2 | e 


2 
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+ in their judgment of that caſe reſted here. Suppoſe a bank- 


can favour 2 creditor by an aſſignment of. all, yet the ſecret 


gf all is an act of bankruptcy; becauſe it muſt be fraud. 
"(ice King, in the caſe of Facobs, ſays, That an aſſignment of part 
faudulent, is an act of bankruptcy. Pons 5/4 


nr 


ince was fraudulent, Burr. 82 1. Juſtice Denmſon—An aſſign- 


It may be obſerved, that the conſtruction of penal ſtatutes muſt 


t be extreme: Firſt, This is not on a penal ſtatute, for ſtatutes of 


,nkruptcy are not conſidered penal. But I know only one rule, 


dat all ſtatutes muſt be conſidered, as ruled in Heydon's caſe, to ad- 
ice the remedy and public good; this was the opinion of all the 
Jes in the Exchequer, The ſtatute of 21 James declares, all laws 
oacerning bankruptcies ſhall be conſtrued liberally and beneficially 
\ the relief of the creditor. £17, ings 
Whether the execution is taken as procuring his goods to be ſe- 
eſtered, or a-fraudulent conveyance, Grey is liable on either ac- 
ount, | 


| Mr. Mansfeld, on the other ſide Mr. Vigmore has properly ob- 
ved, That we muſt find the deſcription of a bankrupt in the laws 


o that purpoſe. Eb 

iſt, The execution was not by procurement of the bankrupt, it 
yas a violent act: It was therefore no conveyance or procurement. 
The ſtatute of James ſays willing, | | ; 


As to the word attached, ſuppoſing fieri facias to be an attach- 


ent really in itſelf, yet it was not a voluntary procurement to be 


attached, I know, by the ſtatute law, from the time of the writ 
Celvered to the ſheriff, by the common law, from the date of the 
elle, the execution relates; but to which ever it be referred, it can- 
not affect the bankrupt, for it was not his act. This was not of the 
bankrupt's procurement, Shall we ſay it was from the ſale? It is 
complained the bankrupt prevented the ſale: So far, then, he rather 
hinders the attachment. Unleſs Mr. Wigmore can prove, that the 
ting a man continue in poſſeſſion after execution be. an act of 
bankruptcy, there is none here. | | 
N LOT: 1091 ' 0131356114 #856Wih va 3. 
. ie for bankruptey by relation, there are but two kindy/of it that 
y the law: That of being arreſted, and an eſcape; or 
ug areſted and thrown into priſ n. 


«3 


q 22 caſe of Slater, it was by colluſion between the bank- 
ey the principal creditor. ” Whether a conveyance can be with- 
ed, Iwill not go te determine; but the want of a voluntary 
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ſtatute it was ſo; If a trader procure his goods to be att: 
an act of bankcuptcy, The — of the ſtatute of Ekzabeth ur 


entry treſpaſs by relation. 


aft of Grey's in the departing from. the goods; is ſolemn «1 
it out of the ſtatute. _ TR a 1 bent t thy 


On the other fide it was argued, That the agreement was 2 6. 
by keeping it ſo long ſecret from the creditors; and this by ein 
of an agreement, on account of which Spotzword had 1400], 
him from Grey. The execution ſhall be ſaid to have 2 
cured, as the defendant availed himſelf fraudulently of the 4 
tion. Thus a nuſance, by every continuation, ſhall be 4 ty 
erection. A lawful entry, and an unlawful ad thereon, makes th 


Lord Mensfeld—I ſhould be glad to have all this heard api; 
it's yet a new caſe, Whether an execution be an attachment, un 
ſoon determined. Whether the execution was for a bond fide dc 
and, Whether the execution was adverſe? are the two great que 
tions. 5 ä— gs LM | 


If the execution was bond fide, the plaintiff by the ſtature d 
James, by letting Grey continue in poſſeſſion of the goods, loſt then 
entirely. On a former trial it was proved a bond fide debt, and the 
execution was clearly proved; adverſe threatning letters were (ent; 
delays of execution threatened therein, frequently procured by the 
defendant. Having then a leaning, which every man ought u 
have, to catch hold of any fraud there might be in the tranſadion, 


it being of infinite public concern, I had a doubt, whether tber 
might not be a relation to the time of execution, by the ſubſequet 


agreement between the plaintiff and defendant, on which the bank 
rupt preſerved his credit, and had dealings continued with him n 
the ſhop, by people who had no ſuſpicion of the nature of the! 


_ tranſaction between them. It may be found, from the circumſtancs 


of the caſe, leſs or more criminal. As if it was premeditated; i 
on the contrary by repeated intreaties, and out of indulgence, vil 
out a concerted fcheme long before, CES Tan 
I would have the queſtion be, Whether the uſe made of the er- 
coution ſhall relate to the gth of April, ſa as to come within ti 
Natute of James? ; „ 


I have alwa underftood, with regard to conveyance to create! 
bankruptey, that ſuch conveyance muſt be by deed. 


Serjeant hm contended, That the judgment was an aft of beth 
ruptcy by colluſion, if the words had been leſs expreſs ; for that 2 
colluſion would create a bankruptcy. That by the words of 


ed, it 


„Qi malo intuitu aliquid facit videtur peccaſſe ab initio. _ 
I | 1 | 


0 
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do ciꝛe me to ſay it is; and if the ſtatute had not, the ſpirit of the 
Mr. Grey, we aſſert, procured the fier: facias to be ſerved on him, 
nd his goods to be levied the 5th of April; attachment is ſaid not 
| refer to execution. HO, i 


Atachment on meſne proceſs cannot be the evil meant to guard 
-xinft, nor attachment on the cuſtom of London; but an execution is 
ſmolt the only means, except Conveyance of intereſt, which is pro- 


gainſt. . ; | 


Bequeſtration is expreſſed with a view to Chancery proceedings; at- 
.chment to all kinds of ſeizure by proceſs of law. It is ſaid, in 
ne of the acts of bankruptcy, that ſanctuary ſhall not be for bank- 
opts. A ſanctuary was a word ſtrictly defined, with a proper ſtrict 


time of the ſtatute; yet, that the words may not be nugatory, they 


ment has no ſuch confined ſenſe : It has been uſed conſtantly, as a 
nuch more general word than judgment or execution. 


Mr. Mansfield has argued the ſtatute of frauds, by which, though 
formerly relating to the teſte, the title is made-good from procuring 
the fer! facias. But in caſe of bankruptcy, the execution ſhall not 
7 complete againſt creditors upon a commiſſion of bankruptcy, till 
ſale. 5 95 


Lord Raymond 2 7 Though a writ of levari facias be firſt deliver. 


0 a til to aſſignees, muſt be the actual ſeizure of the goods, In 
(us cate, the very ſeizure is infected with fraud. e 
wo . F 1 r 
* and ſay the entry was bond fide, and the fraud cotnmentet at 
. | ; 3 bY EE 18 * ga BT 
b eizure. J hold it to be a ſettled rule of law, That he Wh en- 
1 a proceſs of law, and abuſes it to an illegal act, he is a 
paſſer ab initto, | ME Mw Th Woes ee 
= + 1 = : | . : | 
. The officer does not appear as a bailiff: Mr. Grey carries on his 


trade ag if nothing had happened. 


All this m 


wo uſt be under ſtood, therefore; for the benefit of Spo 
rey, 


by colluſion between them and the bailiff. 
H h Burr. 


ded for ſeparately, An execution 1s the miſchief to be guarded | 


| any petſon procures bis goods to be attached or ſequeſtered— 


application. There was no ſanctuary, in it's proper ſenſe, at the 


were taken to be meant of places privileged from arreſt. Attach- 


Smallcombe 


ed to the ſheriff, yet if the ſheriff executes a writ delivered after- 3 
vards firſt, this binds the property, and the party muſt be content bam, ſheriſs 


to have remedy againſt the ſheriff, The time, I conceive, to pre- et London. 


You cannot, I apprehend, my Lord, ſuffer tranſactions of this 
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jodden, without a ſhadow of profit. A treſpaſſer may be 4h int 


ſubſequent act. 
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Burr. 37. Rice and Serjeant. 


In our caſe here was a long delay, which can't be unde; 
fair; but ſhews that he did not mean to uſe the writ for his 
of his own debt, but for the purpoſe of ſerving Grey againſt f 
other creditors. This attachment or execution, theretore, i wiſh 
the meaning of the act; and, conſequently, an act of bankrupt 


ſtood 4 


Recover 


Mr. Wallace, for the defendant—The queſtion is, Whether * 
became a bankrupt on the fifth of April, or no? We ate 1 
queſtion of poſitive law, which has never been extended by a 
equitable conſtruction. There are many inſtances, where the git 
chief has been as great to creditors, and the general intereſts of con. 
merce, as any provided againſt by the tatutes; yet on none of tet 


can your Lordſhip take an act of bankruptcy to be committed, er 


cept where founded plainly in the expreſs words of the ſtatute, 


The only words applicable to the caſe are, If any perſon procyrs 
* his goods to- be attached or ſequeſtered, with an intent to dely 
* defraud his creditors.” Attachment is taken by Serjeant Gm 
be a proceſs on perſonal goods at law: Sequeſtration, on the perſond 
goods in Chancery. There is no ſuch proceſs in Chancery to ths 
effect: There is attachment in ſome of the courts of Landon, and 
there is ſequeſtration ; both by cuſtom. The effect of the attach 
ment is to bind the goods from the ſerving of the writ, though ei- 
ecution be not levied; immediately. But Serjeant Glynn will hat 
notice ef the writ to the defendant. Notice is never given to tix 
defendant, In this caſe an agreement is ſtated after the entry cf tt 
officer. Does this make procuring an execution? 


The defendant then on the writ, finding that it was intended h 
Spotzword to have execution immediately, intreats him to ſtay exec 
tion; for he ſhould be ruined in his trade: © Keep it a ſecret; | 
may be able to pay in a few days.” Grey knew not of the, vil 
he is frightened with an execution in the houſe. The creditor there 
fore, is fooliſh enough to forbear his right. Afterwards Grey, n 
being able to ſatisfy the debr, the execution is executed, and th 
goods fold, He procures an execution, which came on him 01 


in ſome caſes, where the quo animo appears from the ficlt by ll 


If a man uſes a diſtreſs as his own goods, the law will fa, 4 
took it not as a diſtreſs, but to uſe them illegally. 50 it = 
ges into an inn, and takes any of the furniture from thence: !. 
care, the law ſays to him, not to uſe the inn, but to ſteal. 4 
wan fullers goods of his own to be in a man's hands, and if 0 


* 
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| ds own, this does not make the man a bankrupt; but the 
Ws i7e all the goods. In this caſe there is no enlargement of 
edi | | | 

ruction to be made. 


Bankruptcy is a crime; conſidered as ſuch by law; and ſubject 
te moſt heavy puniſhment. Shall another man's act, done 
bout my knowledge, be my crime? 


viant Glynn, in reply The miſchief which it is contended the Replication, 
of bankruptcy meant to redreſs, is very ſmall: The miſchief 
', creditor, loſing his remedy by a ſecret colluſion, is very great. 
his be admitted, the practice will be, to have a creditor in every 


bſe, take this mode. 


Mc. Wallace has ſaid, Attachment and ſequeſtration are not appli- 
ble to caſes of bankruptcy, and that the proceſs out of Chancery, 
by cuſtom of London, is ſequeſtration, and no where elſe, I 
ink, I find ſequeſtration in the Eccleſiaſtical Courts has been taken 
o be within the ſtatute. | 


| 


* 


Attachment, I take to be as general a word as poſſible; and hope 
your Lordſhip will think yourſelf authorized and obliged by the 
latute, to give it ſo large an interpretation as may at leaſt not pro- 
de againſt very ſmall and imaginary miſchiefs, and leave the way 
02:0 to the greateſt, I am not ſo different from Mr. Wallace, in 
$ opinion, I agree with him, that the matter muſt be conſtrued, 
cid. ſaljectam materiem. 


Mr Wallace has argued, That if the ſheriff's officer comes in with 
tz writ at one door, and the bankrupt, by going out at the ſame 
time at another, commits an act of bankruptcy, the writ is executed 
by the entry, and the plaintiff has his title complete. 


li this be the caſe, then, from the inſtant of the bailiff's entering, 
tte execution chereby made ok a taint from the ſubſequent fraud. 


As Mr. Wallace ſays, Vou can't ſee the intent of a man's heart, 
but by his overt-a&t, In this we are agreed, the plaintiff acts not 
com the time of his entry: Till Grey having by another act 
wealy proved himſelf a bankrupt, it was neceſſary to produce this 
8 io defeat the remedy of other creditors. Mr. Wallace has ſaid, 
: Shall a common entreaty for delay to levy execution ; ſhall this, 
„ Vhen the writ is ſerved on me by another man; ſhall this indul- 

venice attach fraud to me?“ No, certainly, without other circum- 

ances: But as far as the action is affeded with fraud, made evi- 

cent from the circumſtances of the proceſs, then Grey and Speed 

e awerable together for the whole tranſaction, from the begin- 
ning. 
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confiderable ſum of money than was levied. But after, Grey kf 


fraud appeared in Spotwword's delaying execution. On the wy 
trial, J expreſſed myſelf as if attachment and ſequeſtration m 


ning. The intent of ſuing out the writ is to be interpreteg f 
the conduct of the parties, to take it's effect accordingly, 

Your Lordſhips will ſee, the writ was not brought into the hat 
to be executed. I will not pretend to ſay what act preciſe] 0 
amount to an execution; but from whatever act we date it, there 
an original fraud in the tranſaction, to which the execution wy 
ſubſequent tranſactions will relate, and which conſtitutes a banks, 
cy from the firſt, No ns. 

Lord Mansfield — The queſtion ſent by a feigned iflue, wa tow 
whether the bankruptcy became ſo the fifth of April 1769; or 
any, and what time? The words on which this queſtion iS argue 
are 21 J. c. 15. If any perſon ſhall willingly.” 


I will ſtate the caſe, for the uſe of the ſtudents. 


A writ was iſſued out the fifth of April 1769, returnable th 
twenty-third: It was ſerved the ſame day. The jury ſtate, thatth 
execution was not procured by the bankrupt: But they ſay, from ik 
fifth of April 1759, (it is admitted exclufively on both ſides th 
bankrupt traded as with his own goods: Nothing was done on th 
writ, Whether, therefore, an execution on the fifth makes an af 
of bankruptcy, or the evident bankruptcy on the eighth of My! 


I was of opinion, that attachment and ſequeſtration were not wo 
to expreſs execution. A ſecret execution would not anſwer the pu. 


poſe: For, on a judgment kept ſecret, and execution delayed, ans 


ther creditor may come in in the mean while. There is ſequelin 
tion by Eccleſiaſtical Court, City Courts, &c. I ſee none of the colt 
ſel took up my opinion. I thought it might be too narrow. 


Serjeant Glynn has argued, that the conſtruction by the work d 
the ſtatute ſhall be large and liberal. I ſummed up according j. 


As I never find a difficulty to change my opinion, I ſummed up 


accordingly to the jury, that attachment or ſequeſtration may come 


within the ſenſe of the word execution. 


The jury found an act of bankruptcy on the eighth of My: | 
clerk was brought to witneſs, (not a friend of the bankrupt) wio 
proved the debt, on which the execution was taken, was fora m9 


paying debts to Sporwood, which were not in execution ; think, 
very miſtakenly, he might avail himſelf of the ſecret 5 
He proved many threats of Spotwword againſt Grey; but J thou? 


1 execution 
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on. But, leſt any gentleman might be miſled by a curſory 
5 R "hat point, I muſt declare myſelf much more inclined to my 
ite b opinion. However, I admit procuring the execution may be 
ies the act, it is not on that point I found my judgment. 


An act of bankruptcy is a crime by poſitive law: Nothing can 
e taken by conſtruction; though great miſchief happened not ex- 
reſely provided for, In the caſe of Roberts, the execution there 
\ have been fraudulently and wilfully procured, to delay or de- 
1nd his creditors. I am convinced, the execution was adverſe. 
he aſſignee would have given in evidence, had there been any 
round of ſuppoſing of an agreement previous to or co-extenſive 
ith the execution, if they could have proved it, But non conſtat 


Ihen the agreement- was made. If it was a day, or hour, or mi- 


ute later, it cannot be procuring. The agreement indeed ated 
ontrary, and defeated the execution. Accordingly, a ſecond exe. 
ution was actually levied. It would be very harſh and perilous to 
aw the line. How many men have been ſaved by the delay of a 


the execution, which was, that the plaintiff ſhould get his money 
dn the other debt, and then have the benefit of his judgment. He 


ould that be defeated, the particular ſays, That a man uſing goods 
pf another as his own, the creditor ſhall ſeize them. What remedy 


am : opinion, this was not an act of bankruptcy on the fifth of 
April, | 8 


Mr. Juſtice Aſton was of opinion, that the w: rds attached and 
equeftered are not of execution; but are applied where there is an 
oſtenlible lien on a ſecret truſt to defraud creditors : Otherwiſe they 
would have uſed the proper words, [My Lord Mansfield had ob- 


ſerved this] ſhall procure an execution to be executed. The ſubſequent 


tranſation cannot make it a procuring. 


The ſecret execution was, undoubtedly, delayed fraudulently; but 
NO fraudulent agreement to make a bankruptcy. The goods in 
"Xccution are liable for the creditor; and Spotwood muſt loſe 
"I 2 creditors may have their remedy ; as in the caſe of 
g > ut we have no right to conſtrue this, which is juris poſitivi, 

e an act of bankruptcy. I expreſs no poſitive opinion on the 


Or * * : F p K 
Wan point; but J am of opinion on the latter, that it is no bank- 


155 Juſtice Willes inclined to think attachment and ſequeſtration 
meſae not take in execution; becauſe arreſt was ſubjoined, on 
eoceſs; ſaid he was precluded from taking the agreement to 


1 have 


— 


bay or two! Shall it be fraud to delay three or four days, or after 
hat time? The defendant was totally miſtaken in the intent of 


s precluded by the delay: The general law precludes him; and, 


the creditor may have by other ways, concerns not this matter, 1 
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and others. 


 icke's opinion in the caſe is incorrect; but we may eaſily conjeclure 


9 —U)U — —w—ÿ — 


—. 


have been before the 5th of April, by the finding of the jury: 4 


whatever he might otherwiſe have thought, he was now bour, 

a politive finding, from queſtioning that point; and, that beir 4 
mitted on the finding, he was alſo precluded from cee ; 
act of bankruptcy to refer to the execution on the fifth of PR 


Mr. Juſtice Aſthurf expreſſed his concurrence. with his brote 


on the bench, on the doubt of attachment and ſequeſtration, re6, 
ring to execution. He conſidered the cafe as decided on the ale 
point: The procurement of the execution by Grey not being prone 
without which no ſubſequent act could make a bankruptcy, 


Hatton again// Hooley. 


Before'the Lord Chancellor, on the Cnſiruction of the Eſes of « l. 
viſe of a Codicil added to the Will cf Lady Ifabella Finch, a 
Appeal from Sir Thomas Sewell, Maſter of the Rolls, 


HIS caſe came on to be argued Michaelmas term 1972, and 
was thus: 5 80 | 


Lady 1/abella Finch gave by her will to Lydia Hooley five hundred 
pounds: She then gave an annuity by a codicil; aſterwards ſhe gi 
by another codicil a thouſand pounds. The words were thele= 
I add this codicil to my will: I give to Lydia Hooley a thoulaut 
* pounds.” e | 0 | 


Mr. Solicitor-general—It is of little conſequence what rule of 


preſumption is eſtabliſhed, where intention ſtands-peutral: But it d 


great conſequence there ſhould be ſome ſettled. Ja the caſe of po. 
tions, the laſt declaration of intention has been underſtood to lake 
in the full and whole intention. Bruin and Bruin, (Peere Ws.) 


For the caſe of legacies particularly, Maſters and Maſters. There 
was reaſon to think an addition was intended; for between the wil 
and codicil the teſtatrix had received a very great acceſſion of fot 
tune. Duke of St. Albon's and Beauclerk, ( Atkins.) Lord Harb 


what was delivered. Lord Heardwicke went on the civil law, Þ 
this court has a concurrent juriſdiction with the eccleſiaſtical: A 
with the view of ſettling the opinion, four rules are cited from 
civil law. 1 


3ſt, The ſame ſpecific thing given twice, can be paid but * 
— Ban: adh · Eau 
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. Equal ſums of money, or goods of the ſame value, will paſs 
hut once. | we; . 


Dig. 29. l. 12. from Ulpian. Si eadem ſumma bis ſcerebatur dv. . 
nus reſcripſt, ſalvendam duplicatam ; fi evidentiſſime probetur teſ- 


icke ſays it's the ſame, by the better authorities, if in a different in- 
-1ment, as in the ſame, ' Deg, If an 1000. be given, and afterwards 
ol. if intention be proved, both muſt be paid; if otherwiſe, not : 
Im efſet / in codicillis Net. factum. Ceſſus, however, is quoted as an 
pinion by Lord Hardwicke, ſaying that the heir muſt prove the 
egative of the intention, Gothefrid ſays otherwiſe; and that the 
eit is bound to the ſmalleſt ſum : Lib. 37. c. 2. tit. De Legat. The 
iſe is cited. If two copies of a will, 100/. in one to Tiſius, 50 l. in the 
ther, utrumque legatum nequaquam, ſed tantum quinquaginta aurea, 
he law of the code de codicillis does not ſeem to point. Lord 


jards a portion, the daughter ſhall not have both. 


Another not in the note of Mr. Atkins, a more direct authority 
. | 55 a 


| Aperſon had ſeveral liberti; ſome he had freed by his codicil, 
ters by his will: Qs teſtamento manumiſerat, iis decem menſtruos 
pumentorum nomine, legaverat ; and then to thoſe whom he had freed 
dy his will; ſeven by his codicil, and ſeven alſo to the /iberti he ma- 
umitted by his codicil. The determination was, The liberti manu— 
pitted by his will were not to have ſeventeen or ten, but only ſeven ; 
Jnd its being faid alimentorum nomine, Lord Hardwicke ſaid, it 


maintenance, as well as any other double legacy ? 


| Ceſſus, on the adverſe ſide, is the only authority. If it's neceſſary 
o dalance authorities in civil law, Ulpian is a much bigher autho- 
My. Papinian is the firſt authority, Ulpian the ſecond ; they were 
Pati prafects prætorii under different emperors. The text, it's ſaid 
by Lord Hardwicke, the text is to be regarded, and not the com- 
. . the reaſon is alſo very good. Of the commentators, the 
as vere ſoon after the finding of the pandect at Amalfi; theſe 
= — in moſt barbarous times, about the 13th century. The 
B 8 als were ſchoolmen and caſuiſts ; this ſecond claſs we may 
= : merit of, if it were to be known no other way but by 
M > wer profeſſion, The third were not practical lawyers, but 
A As euch and German profeſſors ; theſe lived in more enlight- 
will ha Fa _ ſo far are much preferable to the other two, but 
— be claſſed with the text, The Dutch and German com- 
eis took much pains to ſupport what Trebonius had vainly 
| 3 boaſted, 


nem ita voluiſſos Therefore the legatee muſt prove. Lord Hard- 


arduicke cited Lib. If a legacy to a daughter by a will, and after- 


ould make no difference; for might not a man bequeath a double 
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. | 2 * ; | 
boaſted, that not one adverſe opinion was to be found thro) 
d 


And Juſtinian forbid, as vainly, any man to interpret the code m 
rently ; one commentator endeavours to reconcile ſeven. hon 
different opinions. Among the ancient lawyers there were ſech 

among the philoſophers ; Labeo and Capito were of different " 


One of the commentators ſays, Legatarius dicitur probare Cum mh 


probetur in contrarium ; or to that effect. ; 


If one turns to another ſet of writers, they run ſo much on gn 
rals, that it's difficult to make out an opinion; but they agree, thy 


if a gift be twice for the ſame thing, it ſhall be paid but once. 


zoth Auguſt 
17086 


Codicil, 3ſt 


October 
1768. 


Second codi- 


cil, October 
28th, 1769. 


came after the original writers; I will ſay little therefore. It's i 
cumbent on the legatee to prove the intention, for without intel 
there is no will: What would it be inter vivos? A man is ind 


Here is a legacy to a ſervant for ſervice ; which, I think, amount 
nearly to the ſame thing. | 
[Will was read.] 


Deviſe to her brother of her houſe [in Berkley-ſquare,)] and d 
her furniture not otherwiſe diſpoſed, charged with diverſe legacis, | 
« give to my woman Lydia Hooley 500 J. to be paid in three month 


after my deceaſe ; to her ſiſter 30/.” Then appoints executon, 


e Lady Tſabella Finch defire this may be conſidered as a patd 
my will: I give an annuity to my ſervant Lydia Hooley of 121. f 
life, over and above what is given in the will; I give an annuity 
te of 3o/. to my ſervant Smith, in lieu of what 1 had given inn 
« will.” | 


l add this codicil to my will: I give Lydia Hooley 10051,” Ani 
farther orders, after the codicil to her ſervant Lydia Haig. 4 
ce farther order the ſum of 60/. to be paid to Rebecca Hoolty, th 
ſiſter.] Now this caſe, before Sir Thomas Sewell, Maſter of the Rolk 
was taken to be a legacy of the ſum in the will, and in the coil. 


Mr. Jackſon I am in a worſe caſe than the commentators, wh 


100/. he pays the 100/, This, though not expreſſed as paymen 
will in common ſenſe be underſtood payment, and not a gift. 


How is it here, a codicil and a will are the ſame inſtrument 


The civil lau- books, your Lordſhip will obſerve, are ſiogly 0 
the confideration of two equal ſums ; but where the ſecond leg? 
is an augmentation of the firſt, tis eaſy to ſuppoſe the f 
tered his mind, and encreaſed the legacy in the will. I ſhall 0 


cite one authority to what has been ſo fully argued : Yer ute! 


fr# 
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Vet legatarius 3 nam ei qui agit ſemper probatio incumbit, [The 
rds © over and above what is given in the will” were relied on, 
prove a mote than ordinary anxiety of ſaying when ſhe gave over 


d above.) 


On the other fide, Mr. Attorney-genetal— This is a caſe of a 
pacy of 500. in general terms ; and another, in terms equally ge- 
ral, of 1000 l. by a codicil, I would endeavour to cite what ap- 
« teſtatrix may be ſufficiently collected. In her third codicil ſhe 
vs, © This codicil I add to my will;“ this implies an additional le- 
icy, 1 take it univerſally underſtood, a codicil is taken, primed fa- 
, not to be the ſame inſtrument with a will, Swinburne, Burn, 
mworth, Gc. define it to be a leſs folemn inftrument, altering, 
ding to, explaining, or ſubtracting from a will. Swinburne ſays, 
there be two wills, the laſt revokes the firſt; but if two codicils, 
e claimant on each ſhall have equal title: Only Gothefrid is of 
rent ſentiment; the incumbit actori is, where legatarius pro- 
uces duas ſcripturas, it lies on him to prove both to be the act of 
e teſlator, But, that proved, it lies on the heir to prove poſtert- 
en e inanem. 9 Dig. lib. 9. Lib. 37. tit. 2. where a teſtator has 
ewn great marks of underſtanding and affection, I think it will 
e underſtood that by ſuch, where a title is expreſſed in one place to 
legacy, ſuppoſe, of an 100/, and afterwards of 200 J. both will 


e underſtood, If there are marks of impoſſibility, and no evidence 


| _ affection, a difference may be taken, and forgetfulneſs 
eaded. en. : * 


Where it is ſaid, Si Tztio centum aurei legentur, & in alio ſeripto 


unquoginta aurei, utrumque nequa quam debetur, ſed quinquaginta 
3 debentur; that is, primd facie no intention appears 
cd, or whether both, or no, the teſtator meant to give. There- 


ore, on the common maxim, © Melior ft conditio, prifidentis” the 


lr will not be to pay till proof made of title by legatce. 


20 WR 2. is reſted on the teſtator's intention. In the caſe 

Saf 2 u—eft nl propont curquee in codicillis data efſent 

rtf reed 2 ea que in teſtamento prius legata) nam ab its 

ata in rodent; g 15 ueranticibaricrum nomine, rec ſſum propter le- 

ma its, Here the queſtion was, Whether he deſigned a 
at proviſion? And it was ſaid, No. 


| All 


un 


eee Her diwicke ſaid about Mincchius is, that the alimen- 
a ot no take it out of the general rule. Minochius and 
r ere of opinion. that where the ſame cauſe was ſpe- 
"Kink 5, Os one codicil and another, it would not there be 
ene from equeſt. A rule is taken, That no codicil can de- 
em another, ny invicem ſunt contrarii; this principle, I 


K k think, 


irs to me in the will and codicil, becauſe I thipk the intent of 
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— 


think, ſeems to have been acknowledged by my Lord 


— 


8 Hardi 
and then the repugnancy can't be found, between giving fe 


one codicil, and 1000/. in another: We are not hurt, but bene 
by this rule. We hear much of the authority of the text above th 
commentators: I am not concerned to deny it; for not one 

againſt us has been produced from the text; nor indeed his v 
body but Gorhefrid been produced, I think, of oppoſite opinicn u 
us. But however great the authority of the text may reaſongth 
be, yet I truſt, in this court, and before an Engliſh audience q 
own law will have much greater weight. 

Pitt and Pecbell. If there are two gifts to the ſame perſon, te 
ſhall both ſtand, unleſs one revokes the other; the prabetur in, 
trarium was much eaſier with the Romans, where witneſs hn 
the will might be produced to poſſibility and intention. 


[Note This is done in our law but much more cautiouſly, ml 
rather to enlarge than narrow the conſtruction, with regud u 
the deviſee.] | 


Let me obſerve, your Lordſhip will, that Sweinburne ſays, le 
thought, when the ſame perſon is named in one codicil, for adift 
rent ſum to what he had given in his other, where there are tw 
or one precedent will, that the naming the ſame perſon to differen 
ſums 1s a proof of the teſtator's remembering him. 


{The caſe of Finch 290. Mayor and Corporation of London v. Raft 
was alledged on both ſides; but it was contended on the fide of the 


avgmentation, by the counſel, to reſt on the conſtruction of wy 
of the will.] | A 


The caſe in Atkins, from the many citations which muſt, I think 


have come from Lord Hardwicke, muſt operate, I believe, with tte 


determination thereon, as an exception to the general rule in our fo 
vour, admitted good, It reſted on this, that the Ducheſs of ol. Albat' 
declares her intention of giving to her codicil the foll and whot 
effect of her laſt will and teſtament : Thus ſhe made her codicl 
and will one and the ſame inſtrument; and on that general idea! 
double gift could not take effect. The legacies” ran double alwolt 
throughout ; there were many ſpecific, ſuch as a gift to 4. of uf 
ſingle ruby ring; then a bequeſt of what remained, to the care gn 
adelity of her executor, for the augmentation of Lady Carol: 


fortune; this, too, is repeated, | 


I underſtand the rule in the caſe of Pitt v. Pecbell, not to bes 


"264 2 . 101 
matter Juris poſſtiui, ſo as to operate univerſally ; but only a collect 


from the intention conſidered, which can only prevail where . 


3 | 


\ 


2 


- 


_—_— 


Hilary Term, 13 Geo. 3. CB Naw 


We poſlible that it-repeated only the former legacy, and not 
k an accumulated one; yet that would operate as a particular ex- 
ran not to ſubvert the general rule. It was obſerved, that the 
dicil 'was made above a year after the reſt of the will, merely to 
« the legacy in queſtion to Lydia. That it is made payable, not 
three months, but without time; and ſo payable in a year. 
he teftatrix, from the care and attention of the legatee in her ill- 
6, might naturally and obvioufly be ſuppoſed to increaſe ; ſhe 
be it to Lydia Hooley, and does not call her her woman. She 
es not (ay, in increaſe of the bequeſt, as bad been faid in the 
nuity by the ſcrupulous accuracy of the learned counſel who 
ew her will, though there unneceffary; for an annuity could not 
ia ſatisfaction of the 10004. But here ſhe, ignorant of the forms, 
ea codicil herſelf; and therefore ſays nothing about over and 
d above, But as it can't be taken in ſatisfaction of the annuity, 
hy preſumed in ſatisfaction of any thing elſe, as of the 5oo/? If 
had been ſo intended, it would have been ſaid, in lieu: Where a 
queſt is doubled 1n the ſaid inftrument, it will be taken a miſtake; 
bt where at different periods, in a different inſtrument, in different 
Pantities, there can be no ſuch preſumption, Where a portion by 


et, whether to take by the deed or by will; becauſe it's qua ßor- 


proved, or implied from the words of the will: She is not called 
rvant; ſhe was before. = : 


In the caſe where it was ſaid, Whereas J have given to A. 1000/, 
now give her 1600 J. Here was particular notice taken of the 


gacy, not of ſuper-adding a new one to it. I therefore humbly 


lay be confirmed. 


It was obſerved, That by the civil Jaw there was no teſtament 


v, it will take it out of the rule. The brother of Lady Tjabella 
Ne has a perticular fund charged with ſpecific legacies ; and three 
ung ladies, his daughters, have the reſt of the perſonalty. 


2 annuity is not charged particularly, nor the 10001. They are 
0 aged on the houſe or furniture; and therefore the young 
CC ae liable to them, and they muſt. be paid out of their teſi- 


The latter le 


ol the firſt : 
Kr, b 


gacy being at all events payable, the only queſtion 


it between one legatee and another. | 


ed and by will, the children ſhall not have double portions, but 


„So where two legacies for the ſame purpoſe. Certainly it cannot 


mer bequeſt, and intention plainly expreſſed of augmenting that 


y your Lordſhip, that the judgment of the Maſter of the Rolls 


thout an univerſal heir, and the conteſt was between the legatee 
nd him. If any thing takes this out of that reaſon of the civil 


and that conteſt is not between legatee and univerſal 
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F 


Note. It ſeems on the whole, that the 500 J. in the will wy; 
thought charged upon the deviſe of the houſe and furnityr 


It was farther: obſerved, That the bounty of the teſtatrix ſeems} 
progreſſive ; and that the ſlighteſt proof would be ſufficient 2painſ 
the preſumption, which was at firſt always made in favour of jy 


- heir, | 


Mr. Jackſon—lIn the caſe of the liberti, the uſe of the cod] 
properly explained to be, to add, alter, or explain: There it was uſe, 0 
enlarge the objects of her bounty; in ourJaſc to enlarge the bouny 
It is true, a codicil is not a part ſtrictly of the will, but an add 
made on deliberation to a will. The teſtatrix ſays, ** I add this . 
* dicil to my will;“ ſhe takes notice of it, as if ſhe recited. Ar 
therefore, I would delire your Lordſhip to obſerve, that ſhe gin 
the 1000/, by way of enlargement of the former legacy; inſtead a 
the 500/. 1000/7. is given. It ſeems to mg-the caſe of The Dube 

St. Alban's v. Beauclerk, where the Ducheſs. begins her codicil h 
putting the reader in remembrance of her will. *Tis ſaid, the b. 
gacy is made payable at different times; the teſtatrix, writing thek 
ſhort directions, might well omit the time of payment here; and ue 
might contend, with as much appearance of probability, that th 
codicil being to alter and explain, where it does not alter, as in the 
time of payment, the enlarged legacy is payable at the end of this 
months. V 


Mr. Juſtice Aion Do you recollect Wallop v. Hewit, where 
equal legacies were given, 2d Chancery Reports? Charles 2. Lal. 
Shafteſbury in this court, with the judges, on reading the will and 
codicil, adjudged both legacies were payable. Swinburne : If a lun 
is twice bequeathed, it is twice due, if bequeathed in two different 
Writings as a will and codicil; otherwiſe not, 


February oth 1733. 


Lord Chancellor, aſſiſted by Mr. Juſtice Alon and the Lot 
Chief Baron Smith, I was not preſent at the firſt opening of Jultce 
Alton's opinion; but he ſeems to have introduced it, by laying that 
there was no internal evidence of intent that could weigh confice 
ably. That the rules of law, collected from the Roman law zel 
and what he ſhould ſtill have a much higher reſpect for, the dec. 
ſions of this court given in ſeveral caſes, would be the only r 
That it had been ſaid the proof lay on the legatee; that a codici 1 
a will was the ſame as if in one inſtrument; and if two ſums, the l 
ſhould be paid. . 


P . + 
o 


Lord 


* 


Hardwicke, on the Duchefs of St. Alban's will, made a 
.cree upon that caſe, which has been repreſented as a general deci- 
a not a decree on particular circumſtances ; as taking no diſtinc- 
A n any Caſe, between a will and codicil; as laying the whole 
af on the legatee, and the ſtrongeſt preſumption in favour of the 
ei. His Lordſhip, in this and in many other cafes, will ſpeak 
noch more accurately from manuſcript notes. I ſhall therefore 
remiſe generally, what may ſhew the contrary of this ſuggeſtion, 


Lord 


ag leave the report of that caſe to his Lordſhip, _ 


18, Where the ſame corpus is given by both codicil and will, as b 


he ruby ring. Cujacius ſays, Aliud ef juris in e eadem res 
1 eodem teſtamento legatur, bis ſolvi non poteſt, rem conſequetur vel 
elimationem. Legatarius probet, & rem & ęſlimationem ſolvendam. 


It was ſuppoſed in argument, that Lord Hardgwicke declared, that 
in the caſe of the faves it made no difference; that both were for 
he fame cauſe, and the leſs ſum only ſhall be paid: But his Lord- 


(ſhip cites caſes to the contrary. In the Dig. it appears, if it was 


eſt 100 / and afterwards 501. in the ſame will, both ſhould be paid. 


$; quantitas bis legatur, bis ſolvetur, niſi probatur ſecundam adimendi 
SS We os Eo . 


It ſtruck me as very odd, that when a man in the ſame inſtru- 
ment gives twice, it ſhould be forgetfulneſs ; and yet this to be at 
the ciſtance of ſeven lines: Notwithſtanding that, in different in- 
ſiruments, at the diſtance of a year or more, ſuch a multitude of 
writers as I (hall ſhow agree that both ſums ſhall be paid. 


Wich reſpect to the ten aurei, and afterwards ſeven ; de ſpecialiter 
in thlamento generaliter in codicillis. 


* rule, too, may be adopted, of both being for the ſame 
Cuſe, OT is 
The Chancellor Langiſſean has decided upon a ſimilar caſe. 


There is another rule — Gi major quantitas in codicillis legata fuerit, 


mr! miner ineſſe videtur ; niſi legatus aliter probaverit: But this 


Ding drawn from the caſe of the {laves only. That this rule 
applied by Lord Hardwicke beyond the ſpecial caſe, I believe 


100 will hardly find, unleſs he was inconſiſtent with himſelf, which 


18 i of ; « 1 : 
7 60 ealily believed : He recognizes the authority of Swinburne, 
a: © 18 a difference, ham inefſe videtur, he conſiders the two 
pllcate codicils, with hardly the leaſt variation. With regard to 


1 1 
Kmar law, where two equal ſums are given by two different 
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ing the caſe from it. 


tator did not know what he had given before. 


writings, there is a great weight of authorities that both (yl 


paid. Dig. I. 22. tit. 3. Gothefrid, That where the ſame ſum, | 
a double legacy ; in eodem teſtamento fi idem corpus bis legatur w 
iſh evidentiſſimis reſtimoniis, bis ſolvendum; ſed in diverſs feu 
In different writings, it ſeems then, the preſumption is in favou 6 
the deviſee. And this looks ſo ſtrong, as to imply an idea, that Wher 
there was a ſpecific legacy twice given, (the ſtrongeſt, one hou 
think, of all poſſible caſes,) of a double legacy as againſt the deviſes 
the deviſee ſhould have & rem & ſtimationem; unleſs it could he 
proved by circumſtances, or evidence of witneſſes, too eaſily receing 
in that law, that the teſtator meant otherwiſe. But in caſe of a ſpit 
legacy, Q. Whether this idea can generally prevail; and whether 
Lord Hardwicke has not ſhewn it to be difallowed in the caſe 
The Duke of St. Alban's v. Beauclerk ? Godolphin, in his Orphany 
Legacy, laſt chapter in the book, laid down certain poſitions for the 
better underſtanding legacies, | | 


Minochius De Probationibus 
Swinburne, part 7. c. 21. fit. 13. 


Ricard, a book of authority. 


Lord Hardwicke affirms the doctrine in Swinburne, by diſtinguil 


Upon the two caſes in this court, Wallop v. Huit, Newport v. R. 


naſton, in the ſame book, the ſame rule laid down; 5000. and thei 


mo 


500 J. in ſilver. 


In a leſs ſam, Swinburne, and Godolphin are clear both ful 
taken. 


Codolpbin. If a teſtator in a will gives 100 /. and col. in a cod 
cil, and ſays his executor ſhall only give 50/. this is a redemption 
therefore, had he not revoked, had it exiſted naked, both ſhould & 


paid. 


Can a man know, in a great eſtate, preciſely what he gives! He 


gives ſo much at all events, and more if he comes to more. 


If the firſt be a leſs, and afterwards a greater ſum, { Ricard, 5 K 


Teſtamentary Donations,) what ſhall we ſay, if by the ſame 1 


a 
the teſtator has firſt diſpoſed of a leſs ſum, and afterwards a pro 


My opinion is, they ſhall not be blended ; it lies in the heir to 101 
that the intent was not to give both, for the words of the W. 


have the preſumption in their favour: It is idle to ſuppole the teh 


Mudus 
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yndbam v. N. yndbam 5 


Pitt v. Pigeon. 


Moſters v. Maſters 


] hall only add, That in this caſe, if we take the 1000/. as a re- 
.mption of the 500 . it is the ſame as if the 500/. only had been 
hen in the codicil. 


think, in this caſe, Lydia Hooley is entitled as well to the 5000. 
the will, as the 10001. in the codicil. | 


Lord Chief Baron Smith. After Mating the caſe, his Lordſhip 
roceeded nearly to this effect: 


On conſideration, I ain clearly of opinion with my brother Afton. 
t ſeems agreed on all hands, that the intent, when it can be 
Fund out, is the beſt rule. Lord Hardwicke ſeems to have deter- 
pied on this ground, in the caſe of St, Alban's. 


On the part of the plaintiff, intention in favour of the legatee 
s 2roued ; on the part of the executors, a perfect neutrality. Ta- 
ing it as neutral, let us ſee the rule of law. 


If in the fame inſtrument, If equal ſums, the legatee muſt prove 
hem due, NO N : f 


| If in different inſtruments, If different ſums, then the executors 


ut prove both not meant to be paid. Swinb. 12 5—6, 530. Caſe 
of Ruſſel, | 3 | 


F. Alban's caſe was determined on the particular grounds; no- 
body can doubt, I think, that the laſt codicil was taken as merely 
Inſtead of the firſt. In that caſe too, the codicil was not a different in- 
rument; for her Grace, by the particular words, had drawn the 
Codicil into the body of the will. 8 2 


Lord Chancellor! can't help conſidering myſelf very highly 


Olged to Mr. Juſtice Aſton and Baron Smith, for their great pains 
on this occaſion. ” 


It would be unneceſſary for me to ſay any more, than that J 


"© lome caſes, of which I am ſo fortunate to poſſeſs better notes 


n ele in print, I ſhall principally confine myſelf to them. 


1 


am of the ſame opinion. But Mr. Juſtice Aton having put me to 


When 
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termine, as in every cafe where there is a coneurfent juriſligin 


to the contrary. 


When this came before me by appeal, the cafe by Lord Hot 
wicke was ſo urged on me, that I could not help doubting my 
opinion in favour of the maſter. I therefore called in ſome o g 
moſt able judges of Meſiminſter-Hall, who bave conſulted n. 
than one or two civiliang NN wt oy 


Indeed, this being a matter of eccleſiaſtical nature, we muſt 


by the laws which direct them: That is, we muſt ſee, What th 
civil law ſays. We are all agreed, there is nothing of weight þ 
the writing to prevent the matter from ſtanding indifferent; they 
fore, our rules of intention can have no effect; and we mil f 
the rules, of law, 


Lord Hardwicke ſays, the caſe divides itſelf into ſeveral parts 


Then he ſays, I am of opinion that in this caſe, upon the ral 


of the thing, the being in a different inſtrument makes no difþ 


rence, becauſe ſhe has directed them to be taken as one; and: 
the will and codicil make but one will, and the rule from the textd 
the civil law, even more certainly than the commentators, fem 


that both ſhould not [if in the ſame will] be paid; therefore, u 


Lordſhip was of opinion there that both ſhould not. 


He does not ſay that the heir is bound to prove the will; but iu 
if he proves the ſecond ſum, inunem fe, that is ſufficient, 


There are words in my manuſcript, that the power reſerved 


the teſtatrix made the will and codicil but one inſtrument, ine 
detur. * | 


Lord Hardwicke conſidered the laſt codicil as merely ſubſtitute 
for the firſt, as far as they concur, and took them into the body 
the will. 7 


In Swinburne, fays his Lordſhip, it is true, in ſome of the inſtants 
it is ſo, but not in this caſe, (that is, in Swinburne, the codicil and 
will being taken as different inſtruments, diſtinct legacies to br 
ſame perſon might paſs by each; but here not, the teſtatrix bat 
declared the will and codicils but one inſtrument.7 | 


Lord Hardwicke ſuppoſes Sir Joſeph Jelyll, in the calc of Mi q 
v. Maſters, to have ſaid, that both were given in the ſame iofi 
ment; and then ſays, very juſtly, the current of teſtimonies s 


as. 2 
3 1 "Y 


* Verba relata ad id maxime, operantur ut ineſſe videatur. 


He 
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lle ſays, the codicil was proved as part of the will; and the ſe- 

8 e legacy ſhould not be taken, unleſs it was proved it 
ond 10 ſo if in the ſame inſtrument. The ſecond reaſon, as ta- 
4 Lord Hardwicke, was, I take, that reaſon on which Sir Jo- 
0 700 meant to reſt the addition of fortune as a proof of inten- 


jon. 

malbb and Huit ſtated 200 J. given to two by will; and af- 
-wards 200 J. to to by codicil: Whether the double was intended, 
no, they knew not. Lord Shafteſbury, aſſiſted by three judges, 
here was no evidence entered into of intention) decreed 400 J. a- 
dece to be paid. . | 


| Wyndbam and Wyndham. The teſtator publiſhed his will in 
, and in———: He gave 1500 J. to each of his chil- 


gen; and 1000 J. to his children henceforth to be born. By his 


few weeks before. 
1 : 


Queſtion—Whether he ſhould have 4000/7. or 5000 J? It was 


after the birth of Joby: No ſufficient evidence of this, and pa- 
ol evidence to the contrary. It was ſaid, that if he had meant to 


truſt; But this was in the 27th* of C. 2. and the declaration of 
ruſts came in by the 29th. The next caſe, determined by Lord 
t!1ngham, depended on the eſtate not being ſufficient for the cha- 
rities, Cc. if twice the ſum was to be paid, 


eil implies an alteration. 


Pitt and Pigeon. cc I give to ſuch child as ſhall be living at my 
deceaſe 3001.” Afterwards he had three children; and by codi- 


ther to the eldeſt, or to all three? It was determined, that the 
will extended to all, and that the codicil made no alteration in the 
vl, That whether a leſs ſum or a greater was given in the will than 
in the codicil, both were to be paid; unleſs the eſtate was inſuffi- 


nod. 


.. conſulted a very great civil lawyer, whether there was any de- 
_ there in this matter, His Lordſhip furniſhed me with one 
o gfounded on the Roman law, where equal ſums were given. 


1 Th 


«cond will he gave 4000 J. to his little infant, Jchn, who was born 


ontended, the words henceforth to be born, had been interlined 


pive 40001, he might have ſaid, in ſatisfaction of all portions. This 
vill was ſaid, as to the laſt part, that it operated as a declaration of 


Newport and Kyna/ton, A will ſpeaks at the ſame time; a codi- 
cl gives 200 J. Whether ſhould be good, and to whom? Whe- 


dent, or there was the moſt evident proof of the contrary inten- 


133. 


4 


— — 


7 
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I have the ſatisfaction of thinking, ſo far from contradidin , 
Lord Hardwicke, we concur with his opinion. In the bs 
caſe he decided, he grounded his opinion on the will and cod 
having been but one inſtrument by the 7 teſerved. That; 
the ſtrongeſt internal evidence; the bequeſt cannot be doubted ther 

either in the nature of the thing, or the intent of the teſtati 
But the general rule of the civil law, his Lordſhip uniformly eco 
nized ; ſuch, I think, as we have taken in the cafe before uv. 


Decree—That the 500 J. in the will, and alſo the 1000 J, in 
codicil, be paid to the legatee. e OE RES" oof 


| 


Jewſon again/} Read. 
() a motion to ſet afide a judgment for irregularity- 


Mrs. Jeuſon, a milliner of the city of Londen, and exercifne 
her trade as feme ſole, claiming this privilege as by the cuſtom d 
London, borrows money of Mr. Read, an apothecary, to carry © 
her trade, to the amount of gooo/7. and enters into a warrant d 
attorney to confeſs a judgment ; upon which judgment is entered, 


The aſſignees applied, upon the oath of Mrs. Jeuſon that be 
huſband was not privy to the proceedings, to ſet aſide the judgment 


It was argued againſt the rule, to the effect as follows: 
I ſhould ſubmit to the court, Mrs. Jewſon's aſſigns are her tert. 
ſentatives, and entitled to no more than ſhe herſelf: If ſhe comet 


avoid her own act, ſhe ſhall not do it; and therefore the afynet 
ſhall not for her. | 


She has not inſinuated the leaſt degree of fraud. 


The execution and judgment was objected to, becavſe the Ceci 
ration was as againſt a feme ſole by the cuſtom of London, wherea 
the was a feme covert, and ſuppoſed a joint trader with ber bv 

band. An abſurd principle to depend on, this! It was contended; 

namely, that as a feme covert ſhe could fign a warrant of 

ney, and confeſs judgment, it was thought ſhe might 3 F 

plead and be impleaded alone: But if otherwiſe, the metho0" 

objection would have been by demurrer to the judgment. I 1 
warrant be ſet aſide, we can't come in as legal creditors; We oy ; 

nothing to recover our debt. The gentlemen on the oth! 
may, either in equity, or by bringing an action. Now it eh 
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mt. 
” 
— 


ho affidavits, the money was lent her as a feme ſole, trading by 
he cuſtom of London. | 


On the ſame fide, it was argued in the declaration, the is ſued 10 


ee covert, being a ſole trader by the cuſtom of London. If 


had been true, and ſhe, being a feme covert, had been implead- 

1 25 a feme ſole, the remedy ought to be by writ of error, It is 
of too great conſequence to Mrs. Jeroſon, who will be able to ob- 
ia no ſecurity, nor recover any thing, if on motion only the judg- 
ent be ſet aſide—of too great conſequence to the city of London. 


The court of Chancery has had a fimilar caſe before them, up- 
on petition 3 which they thought much too great for them to deter- 
mine in that manner, They have therefore ordered an action to be 
brought on it, which will be tried before your Lordſhip in the next 


fitting. 


Mr. Wallace take the ſigning a warrant of attorney in this 
caſe, to be at leaſt-a warrant conditional. I think, even in reſpect 
'of fraud, as we are told, Read cannot come in with the creditors, 
if this judgment be ſet aſide. It's my opinion, it's not a fraud as 
between them ; bat as to the other creditors, it may perhaps ſeem 
otherwiſe, | wy 


Your Lordſhip has held, an action upon the cuſtom of London 


| muſt be before the courts of the city of London. This court can- 
| not take notice of the cuſtom as the ground of action; though in 
defence they muſt. In a defence it's a part of the cuſtom. Thea it 
ſtands, the cuſtom being laid out of the queſtion, Whether a bond 
by a feme covert is good at the common law? Is this too great a 
queſtion for this court to determine on? I take it, therefore, on a 
cantelſed judgment we are in the common courſe: And your Lord- 
(ip will ſee there are no grounds, Sl et 


[Court obſerved, in caſe of a feme ſole entering into a bond, and 
utzrwards marrying, they entered judgment againit her as a feme 
al, whereupon the court ſet aſide the judgment. ] 


As to the cuſtom, there was a queſtion, Whether upon the cuſ- 
wn of Londen, a woman's real eſtate can be affected? 


It was held not. 


: Fo a woman 'who has an huſband give warrant of attorney not 
© defend herſelf in an adverſe judgment, without the concurrence 


0 . . 5 
het huſbind; and in this court, where her creditors cannot ſue 


het on the cuſtom? 


It 


rr 
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b. 


p Ws, e 
Join in error. 


ght not this) 


It was properly obſerved, that the huſband muſt 
Can the creditors oblige the huſband to join? Mi 
thought a ſufficient reaſon? Was it ever heard there was a cafe g 
married woman giving a bond, with a warrant of attorney to _ 
judgment, in the caſe of money which ſhe might or might KA: 
ply to her trade; and which, in the inſtant of receiving it, ( 
might give away, or do what ſhe would with it? | 


But the man will not loſe his diſtribution as creditor, If he Ge 
not come in as legal creditor, will he not as equitable crediy:! 


Surely. 


With regard to the cuſtom of London, and impleading in the g. 
ty, I read with great attention your Lordſhip's deciſion in Loy 
and Cox; and the court faith it not, I think. The court faith, 4 
eme covert exerciſing a trade wherein her huſband meddleth ng 
ſhe may be impleaded ſole, - 


Lord Mangſield— In the caſe I alluded to, there was irregulariyi 
her. It was a bond fide action, on expectation of a near bankruy. 
cy; no fraud, If the huſband has not demanded his remedy by wii 

of error, he is the perſon entitled to that remedy; and no one ell 
can impeach the judgment.“ If the aſſignees have a right, they vil 
have the benefit of an ation. As at preſent adviſed, I think the 
cuſtom cannot be proved in this way before the court; nor we tike 
notice of it as the ground of the action. I am of opinion, the al 
ſignees muſt uſe their action; an action, if they pleaſe, of trove, 
It it's good by law againſt the aſſignees, there is no ground for tix 
court to proceed (as in equity) in a ſummary way. They hae 

advantage of the judgment and of conſcience. If this is fraud, itt 
aſſignees certainly will take their advantage: And I ſee no other caul 
why the advantage ſhould be taken from the creditor, 


If the ſeme had gone from her huſband, and he complained, ve 
then auditd quereld might have given relief in a ſummary Wi). 
And if motion had been on the part of the huſband, we might have 


done the ſame: But nothing has been ſaid on the part of che hub 
band, | 


Let it and over for a few days, that we may ſee what thc ha 
band ſays. 5 


Afterwards, it was argued before the court by Mr. Cowper, on fo 
queſtions, : Ds 


G 


1 
: 
— ——— 
2 — ; 4 
q — 
1 


© Quilibet poteſt renuntiare juri pro ſe introducto. 


iſt, Whe- 


— — 


+ Whether by the cuſtom. the obligation was good, without 
( hoſband, on action here ? 


2dly, Whether the judgment valid? 


zaly, Whether the warrant to confeſs judgment by attorney good? 


bly, Whether the cuſtom can be tried here ? 


There is a difference between acts done by a feme covert and an 
"int; The one is incapable for want of natural judgment; an in— 
{at can do nothing but what he is bound to do for the benefit of 
others, or clearly and indiſputably for its own benefit. A feme covert 
i; only incapable for want of liberty, being ſub poteſtate viri; but 
where the cuſtom expreſsly enables her to act, in matters concerning 
ker trade, independent of her huſband, ſhe is exempted from that 


Lhe may ſurely borrow money. 
1 Fe 


The validity of the obligation, I think, may be evidently evinced. 
The huſband is not neceſſary to be joined in the action. _— 


The conſideration of the bond was very expreſsly for the uſe of 
her trade--=1t was ſo recited, | 


Whether the appearance by attorney was good, I think, can ſcarce 


Gubtedly appoint an attorney, Whether the confeſſion of judg- 
ment is good, I muſt confeſs I can't find precedents. I was in- 
formed, on direCting application to the city court, that when a feme 
ſe trader by the cuilom of London confeſſes judgment, it is always 
entered in the court above. 5 | 


45 Whether an action on the cuſtom of London maintainable 
ere! | * al 


| It is admitted the court will allow them, when properly brought 
in, that they are good matters of defence. If the feme covert can 
contract a debt, that debt follows the perſon every where. 


T 


ne cuſtoms of London are not the only cuſtoms which have 


Des d , x 
n Proceeded on here in actions; vet certainly they are of the me- 
Hopolis, are 
we b 


notice 


therefore of importance, and affect greater numbers; 
den recognized in books ever ſince R. 2. and have been taken 
of in equity and common law. 


Nun . Wilford, 
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incapacity, and is under no other. If ſhe may manage her trade, 


be queſtioned, It ſhe may plead and be impleaded, ſhe may un- 


Vide Jemino 
and Burrows. 
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Vide 4 Co. 
64, 65. 


Vide Jemino 
and Burrows. 


138 


tion ſhall not go to his ſucceſſor. E. 4. c. 20. cited; and aryl 


court (if I may ſo ſay) legitimate the cuſtom on a bye · lav. 


court? 


for the trade, It is true, Mrs. Jeuſon employed them on her elt, 


. . . 45 
appears, this acceptance Was within three years, and this bond " 


Wilford, chimbeilaia of London, Cro. Elia, 6%. Da o 
recognizance acknowledged to the plaintiff in Londen, accorgin ; 
the cuſtom there, for orphanage- money. Cuſtom alledged. Al 


court were reſolved, it was a good recognizance; and on 


Wok 
the Exchequer-chamber, judgment was affirmed. fror i 


Bird and Wilford 464. Upon error on a judgment in debt in t; 
Common Pleas. Error aſſigned; debt upon an obligation, a5 {ye 
eeſſor to the late chamberlain, and that obligation to a ſole corp, 
that as a chattel, it ſhall not go to a ſucceſſor. And the a 
were of opinion, the obligation was good. And Dyer 48, cit, 
and that it is lawful and reaſonable, the cuſtom being averted to 
ſo: Wherefore judgment was affirmed. ; 5 


When a cuſtom is not contrary to the common law, it's apatd 
it, and therefore determinable here. e 


In the caſe cited, the recognizance would have been bad, but the 


 Keſkot and Brady, an action of debt in the county of Chefs, 
which came before your Lordſhip ; and there your Lordſhip tod 
e . . 


Lord Mansfield It has been extremely well argued: I would ang 
de ſire, Mr. Cowper, that you would argue on the objection of th 
neceſſity of the huſband's being made a pirty here. Undoubtedh, 
when a right is eſtabliſhed by the law of France, and the party cont 
here, the debt muſt be recovered here, according to the hd 
France; of which the court will take notice on information upon ei- 
dence, and decide thereon, But the queſtion will be, Whether by 
the common law, the appearance of the huſband joined in the: 
tion be not neceſſary, when they come to enter judgment in thi 


It is impoſſible for us to determine the queſtion this term. I 
a great field of argument open, It muſt ſtand over for next term. 


Mr. Wallace ſaid, The averment of the money being for her trac 
was contrary to Mr. Few/on's oath, | 


Mr. Cowper—I am ſure Mr. Read ſwears every ſixpence was lent 
ing into acceptance of bills of exchange, But on the affidavit 
three years ago full, 


M. 
3 " 
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Mr. Wallace—By the cuſtom, ſhe ſhould be impriſoned: For the 
ment is not upon her goods, but perſon ; and the law would 
ene. this cuſtom of ſeparating a wife from her huſband, 


Lord Mansfield —If that had been the caſe, we could not have 


nted execution on the commiſſion. 


Mr, Juſtice Denniſon's opinion, in the caſe of Ballard and Bennet, 


dat there is a diſtinction between the city of London and all other 
orporations, on account of the modes of recovery, is material. 


Cafe cited which Mr. Cowper had cited, 1 E. 4. Michaelmas term, 
which a diſtinction is taken of cuſtoms whereon the particular 
emedy muſt be had in a particular court. I, 


1 Lev. 144, Only a dictum of counſel: Anſwered, that it was a dic- 
im by counſel and judges, that a feme covert may be ſued here with- 
bout her huſband. 


514 178. Negative bye-laws cannot exclude the juriſdietion of the 
outs of Weſtmin/ter. * 


Action on the cuſtom of London for calling a woman Wh —: 
The court took notice of this cuſtom. e 


Mr. Buller took the difference to be between common law in ge- 
neral, and local cuſtoms: That the judges are bound to take notice 
of the common law, without particular citing ; but cuſtoms muſt 
be particularly cited. On the reaſon of the caſe, a feme covert is 
quaſ: ſole, trading by the cuſtom of Londen. A feme ſole can un- 
coubtedly have her action here: A _feme trader by cuſtom, is not qua- 
fene ſole, if ſhe cannot ſue here. Beſides, .nobody can be tried in 


the city courts, who does not live within the juriſdiction: There- 
fore, if any body out of the juriſdiction be indebted to her on ac- 


count of her trade, ſhe cannot. recover, 


On the queſtion, Whether ſhe can give ſecurity without her huſ- 
a 


nd ? Mr, Buller argued, this was neceſſarily incidental to her trade, 
wih reference to the maxim,* 


Vn the queſtion, Whether the huſband ſhould be ſued? the words 


of the cuſtom 
lued, he (hall 
not compel 


— 


were cited; which provide, that if the huſband be 


ling him to be ſued with her, but providing for her in- 


* 


* 


f * Quoties aliquid cui conceditur, conceditur & id per quod pervenitur ad illud. 


not be liable, This was alledged to be conditional; 


demnity 
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—— 


demnity if 5 is; and eu; bono, that he be ſued, when he can 
liable. 7 | | 


E 


. 


Lord Mansfield—lt is a hard caſe againſt Read, who appel, 
ide to have lent the money, and with the privity of the huſhary R 
it ſeems. But the great difficolty is, how the, woman alone, . 
a feme covert, can be ſued in the courts of common law, a; fool. 
The courſe of the Jaw here gives the huſband an 'opportoniy 
being heard: And when a local action comes here, it muſt fly 
the rules of our law. Therefore it ſeems to want ſtrong ſuppony 
precedent. Notes were not in uſe, nor thought of here, when th 
cuſtom took riſe, _ Ls 


The huſband being aſked, whether he was privy to the tranſ d 
of Read's lending the money, ſaid poſitively he was not, nor (hol 
he have approved it, nor was he privy to the execution. 
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Lord Mansfield — This conſiderably juſtifies his oppoſition, 


This caſe ſtood over, on the neceſſity of the huſband's joining i 
affidavit, 8 


; Mr. Buller opened, on a point which the court thought very ts 
19 | terial: Whether the huſband was privy to the matter! 


* & — 
—_ F — = 
„ bad A 6 3 26.8 = 
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Mr. Buller obſerved, the ſuſpicious behaviour of Mr, Jep, a 
his examination laſt term; his heſitation, perplexity, and inſtruction 
= from one of the aſſignees, that he entered the money advanced 
3-208 Mrs. Jewſon, not as the reſt, in the name of Jeroſon, but Read; thi 
„ he had applied part to his own uſe, in building a houſe; that he kf 
them apart always, to conceal his knowledge; that he had declart 
Mr. Read, he hoped, would never be deprived of his remedy: Mary 
other circumſtances inducing ſtrong ſuſpicion of fraud. 


Then, to the point of joining the huſband in the judgment. 
the huſband were to plead, he muſt not be made liable by the cul 
tom; if he ſhould be joined, he ſhould not be charged or impeached 
To what uſe, then, to join him? It would be to deſtroy, not mal, 

tain the cuſtom, Beſides, the huſband, by pleading falſely, mit 
0 ruin the wife, and bring her to perpetual impriſonment. That te 
= tule, that an action where a remedy is given, muſt be carried 00 
Fl cording to the rules of the court where the action IS brought, 5 
1 not be an objection. Here is an action of debt, which is ory 
| to the rules of the court, as far as the cuſtom will permit. It : 
F is to be no diſtinction, then a cuſtom is aboliſhed, which 1s 2 

5 cauſd rationabili uſitata que jr ivat communem legem. If the hu : 
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. +6, it muſt be for his or his wife's benefit ; or thirdly, for 
ity: For his it cannot be, for he is no way liable to any in- 
melee, except his being deprived of the comfort of his wife, 


ox his chance of it, and therefore ſhall not be permitted to plead 
emption from that, If her trade is fortunate, he can at any time 
an end to the trade; if unfortunate, by parity of reaſon, he muſt 
bmit to this ſingle inconvenient rule, to which he might have 
down himſelf liable. For the feme's benefit it cannot be. We have 
vn before it may be to her great damage. If it ſhould be thought 
r conformity's ſake, where an equitable relief is deſired, and in a 
mmary way, your Lordſhip will not think the want of conformity 
ficient ground to prevent the action here. | | 


ne covert, without her huſband, is undoubtedly void. If they 
rould maintain their cuſtom, they muſt have come to their relief 
eoularly, and ſued for remedy regularly. 


| By the words of the cuſtom, where a feme covert uſeth any craft 
f her own money, whereof the huſband meddleth not, ſhe ſhall 
e as a feme ſole, with reſpect to that corporation; may ſue and be 
ved alone: If ſhe be condemned, ſhe ſhall be impriſoned, The cuſ- 


hcmorial before the ſtatute of H. 3. Your Lordſhip could not have 


ry of the judgment, that it was on money, touching her credit: 
: is ſaid, but what proof of it's truth? 17 


2. Feble 273. On a queſtion, Whether a feme by the cuſtom can 
ll ale? The court ſaid, whether this could be by ihe cuſtom, 


Icy would not take notice---it may be tried in the city courts : 


4 huſband muſt join here. A procedendo was granted in that 
ale, wy | 


is the caſe of Lavie and Cox, your Lordſhip and Mr. Juſtice 
= were of opinion, on giving judgment, that the cuſtom might 
| pleaded in defence in the courts here; but not otherwiſe. A ſim- 
be contract creditor, by the book, is in ſome caſes conſidered as a 


pecialty-cteditor. Being ſued here, he pleaded the cuſtom; it was 


neceff | f the « 
arg to be admitted, otherwiſe he was twice liable. No in- 
cot a feme covert giving a bond; of courſe, none of a warrant 


b confeſs a judgment. Caſes h l 
28 ! have been cited, where a eme ſole m 
be bd without her huſband. | * * 


"+ e . Caſes 


Mr. Mallace— By the common law, a warrant of attorney by 4 | 


pm of an execution on her goods (if it be a cuſtom) muſt be im- 


ranted a capras ad ſatigfaciendume The ſtatute gave it then on ac- ea "Ty 


Jon of account againſt bailiffs or receivers; that of E. 2. gave it in tute of Mail- 
let, detinue, and many other particulars. It is ſaid, indeed, on the bridge, c. 23. 


11d ſhe be impriſoned ; but he knew this inconvenience, and 
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ferred to Brooke, title Cu/lom, from the Vear- book, diftinguilang 
between Gavelkind, Borough-Engliſh, and ſuch cuſtoms, of whIC 
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ſame ſort, come not the leaſt nigh the point. Baniſhment b 2% 
death; tranſportation is a temporary death. Mr. Juſtice Yu; J 
the circuit, in a queſtion, Whether a feme ſole, whoſe huſband 10 
been tranſported for ſeven years, and was then abroad purſuant y 
his ſentence, might plead without him ? VETS. 


Caſes of baniſhment or tranſportation, and many other of 
e ; 


Mr. Juſtice Yates took time to conſider, and afterwards deter 
mined, that from neceſſity the feme muſt be admitted to plead, 


Lord Mansfield—l ventured to determine the ſame concerning i 
as analogous to abjuration of the realm, N 


In the caſe of the chamberlain of London, the chamberlain un 
confidered as a ſole corporation. But, ſay the gentlemen, the hu. 
band has no concern. No, certainly: The wife is to be imptiſont 
What does a divorce matter? In ſome inſtances it is of no 2. 
count; in others, I believe it may. Mr. Wallace faid more, v 
ably to the point. And was followed by Mr. Davenport, neatly ty 


this effect : 


U 


Mr. Davenport] don't ſee by the cuſtom the feme is entitled t 
borrow. She may buy and ſell as a ſole trader by the cuſtom: | 
don't ſee any thing further neceſſarily implied by the cuſtom, | 
will be taken ſtrictly, I conceive, not only by the general rule, bu 
from it's particular nature; which is to favour one creditor, to tht 
prejudice of the reſt. | 


Nor does the cuſtom intitle the wife, either by words or implice 
tion. In a ſuit here the cuſtom legally attaches to place, not to pet 
ſon, and is thus diſtinguiſhed from preſcription. This 1s a partic 


lar cuſtom, confined to the city of London, exiſting there only 


For from the caſe of the chamberlain of London, the cuſtom being 


alledged in the city court, the action and whole proceſs follow ol 


courſe. But in this caſe, from the beginning of the action to the 
final judgment, the action is regulated by the cuſtom; not a ſtepcal 
be taken without: And it cannot be taken notice of, except in the 
courts whence the cuſtom originated. A determination was cited te- 


the courts throughout the kingdom would take notice, the commou 
law proceeding regularly on the cuſtom afligned; and cuſtoms wher 
not the right only but particular remedy was given by the cuſio, 
out of or contrary to the mode of proceeding by common law. 


Mr. Cowper—I endeavoured before to prove the lending _ 
and executing a bond, was incidental, from the nature of the cu = 
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cor if they give her the right, they give her the means. Therefore, 


nher, ſhe might not only borrow, but give a bond, and of courſe 
(ther, nd ot 


conſeſs a judgment. 


Mr. Vallace obſerves, as decifive, the ſtatute of Maribridge. But 
certainly, if the cuſtom did not give remedy, by execution on the 
dods before, when an act of parliament came, and gave a remedy 
applicable to the caſe, the court having the matter before them, it 
was competent to apply the remedy accordingly. For the queſtion 
concerning the cuſtom of a feme ſole giving a bond, we are looking 
or a needle in a bottle of hay, There has not been one found, there 
may be many. We applied to the court of the city, the anſwer 
was remarkable“ That the judgment had always been entered in 


« this court.” It has been ſaid, the conſideration does not appear. 


] preſume to ſay, being known on record, it muſt be taken to be 
Irge, 


As to locality, I admit cuſtoms are ſuch, as to the right they give. 
But when the law has recognized the cuſtom, it will certainly give 
the remedy. She is a debtor on this as well as on the other {ide of 
Temple-Bar. 5 


[An attorney of the city courts was called upon by the court, to 
ſay, whether he knew of a feme ſole bringing an action in thoſe courts, 
on the cuſtom, He ſaid he had known many caſes in which the 
vile had been ſued without her huſband.] Ts 


Mr. Caper continued to ſay, That if the court ſhould doubt, 


rect the recorder to certify. If on the matter of law, he ſaid, they 
(hall be diſpoſed to contend with us, they may bring their writ of 
error, It may be ſaid, we pleaded a releaſe of error. I hope the 
pea was good: It was obtained 6% fide, But the court will be, 


iter all, to judge of the validity of the plea. We, if precluded 


from this, have no remedy 5 


Lord Mangfeld— This is an application to the court to ſet aſide a 
jadement, as entered up without authority. 


- Mowing what we will of the extent of the authority of a feme co- 
= 12 as a feme ſole by the cuſtom of London, the enters into 
— without mention of herſelf as a ſole trader, or of the con- 

. wy of the debt. Then ſhe grants a warrant of attorney, with- 
* mention of herſelf as a ſole trader. The attorney has a long 
ration of the conſideration of the debt; of Mrs. Jewſon's being 


a ſole | W . . | 
TT I, Ge. Had the attorney any right to enter judgment on 


* Nemo poteſt contra recordum verilicare per patriam, 


this 


whether the millenery trade was within the cuſtom, they would di- 


ä _— 
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this collateral circumſtance ? Does not this make it withoy wth 
rity? If there were any thing litigable, it appearing a 6; > 
debt, and without fraud againſt the huſband, we would wit, 1 

large a ſum, to give the creditor a chance. 7 


The huſband, by the caſe in Croke, joins in a 2 
action; and he has a great intereſt, that he may not be deprinng 
her ſociety. | : M8 


Does the cuſtom empower her to enter into a bond to hind \ 
heirs? Suppoſe ſhe had a great real eſtate, does the cuſton en 
power her to make executors? Here's a trader as a fene ſole, del 

ing on paper=currency to 70,000 J. The notion of this would hy 
ſtartled the city at the time of making the cuſtom : But this te 
to the other fecurity. Upon the bond for this 9000 J. does it 
change the nature of the debt? A bond given by a feme covert is 
by law; has the cuſtom ſaid any thing to ſupport it? Certainly jg 
Is there a fingle caſe, where a feme ſole trader has given a bon 
Is there one where ſhe has anſwered an action without her huſhund 
The cuſtom declares the ſhall join, only providing for the ſecurtyq 
the huſband. If ſhe cannot by the common law, nor, as appea 
by the cuſtom, be ſued herſelf without her huſband, can ſhe m 
an attorney ?* 


The cuſtom ſeems to ſay nothing of the execution of the gos 
The reaſon may be, that they live under the ſame roof; their good 
are therefore mixed. Therefore there was a fault in entering jude 
ment on execution, if that ground be good. _ 


On the whole matter, the court- was unanimous, That the goo 
unſold be reſtored; and the value of thoſe ſold, in the hands of ti 
ſheriff, be reſtored ; and that the huſband appear in court, and hi 

concurrence be mentioned in the rule, JUDGMENT WITH 
eos rs. 


Bail. 


3 Al | — . wat 
dee ee AIL was aſked, what he was worth; and ſaid, 100 


dered as part then aſked, where it was; he ſaid, in the hands of his cult 


of effetts of mers. Allowed ſufficient, if the debts were good debts. 
bail, and yet Gs 2885 | | | 
they are a choſe | 

in action. 


Information 


and belief BJECTION to bail, that one of them was a F 
good on an a marching regiment, which, by affidavit, the deponen* 


1 . « = a 0 . @- * | * N N * ti 
akte he is informed and verily believes is in America, and therefor 


apain{t bail, 
3 
wWnen (he n:ats 


ter in 1's na- 
ture is matter 
Of intormation | | | lregtenant 
and belief. | 


Nemo poteſt plus poteſtatis in alium transferre quam in fe habeat. 


— 


— 
— 
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gt likely to be compelled to join it immediately. This ob- 


6 on information and belief not admitted. 


AIL ſaid, he had an eſtate of 50 J. per annum in Norkſhire.: if a man of- 


+ | _ ian , . feriypg himſelf 

They faid, it was become a faſhion to ſwear to eſtates in dif- * 1 e 
Ant counties. | | | {wear he has 

| | y effects in ſuch 

Lord Mansfield — Then if he ſwears falſely, you muſt india n 

| | | jected; but you 

may indict him 
for perjury. 


Entry of Judgment. 


HEN judgment is entered at a time when by the rules and A regular 
ractice of the court it may be entered without irregularity, judgment not 
he party ſhall not be admitted to ſay it was ſooner entered than It Capping judg) 
hould have been; and, under that pretence, entitle himſelf to begin ment. 
ggg without coſts, by calling it a ſnapping judgment. e 


Lord Mansfield ſaid, he did not underſtand the application of that 
expreſſion, as applied to a regular judgment. That they might, before 
ue expiration of the time for ſigning judgment, have moved for an 
enlargement, : 


Sheriff. 


HERE a ſheriff comes to levy execution, and the party 
againſt whom the writ went declares a bond fide aſſignment 

for debt, and thereon poſſeſſion of a ſtranger, the ſheriff may impa- 

nel a jury to try the poſſeſſion. 85 


Maxim. 


T HE maxim, Qui peccat in ſyllaba peccabit in teta cauſa, was 
1 faken notice of from the bench as reprobated, in many in- 
| Tances, by ſeveral acts of parliament, Vide 52 H. 3. c. 11. 14 E. 
1 1. c. 6. 9 H. 5. ft. 1. c. 4. 4 H. 6. c. 3. 8 H. 6. c. 12. 
2. c. 15. e . 
56.1. c. 21. / 10. 5 G. 2. c. 19. of amendments. Of jegfails: 
. ft 1. c. 15. 8 H. 6. c. 12. . 32 H. 8. c. 30. . 1. 
| milpleadings aided by verdict, vide 18 Eli. c. 14. 21 F. 1. 
13. Of want of form; not to arreſt judgment after demurrer, 
we 27 Eig. c. 5. 4 An. c. 16. /. 1. With an exception, how- 
der, of certain criminal caſes, vide 13 Elis. c. . 


1. 2 


=p 


to be called a 


Var.” 


'” 
* 
t 
"= 
: 
o 
q 
15 
AF = 
| JT 
"IL 
"1 
1 oy - 
_— * 
* 8 
* +» 
M7. 4. 7 
WET 
*. on = 
* 1 
IN 
1 => 
AP * l 
58 
KM A 
3s, 5d 
47-4. 
+5 
"525 IT 
1 
\ 1 * 
5 2 85 5 
3 
8 a 
7 a 
F 
+ 2 
= L L 
1 = 
. = 
r 
2 = 
#=3 © 
PL 7 
W 
4 2 
i any 
iVYJ =" 
7 
be 
, x 
2 
7 + 
RE 
7 D 
. 3-1 
* * 
a DI 3 
-*W EY 
oY 1 
9 U 1 
* cl 
poll 1 
. 9 
* 
+ 4 
"38.7% 
t 
* 4 
* 
i 
Wo 4 B 
: 14 ER 
: pi wo 
1 
El 
1 
0 1 
19 1 
4 
5 +. 
334. 
1 
* 2 \ 
1 
' + ; 
3 2387 
F 1 
1 5 
; : I 
1 
. ? >) 
7”, = 
14. 
* S 4 
N * 1 \ 
\þ © 4 
3 KY 
wo 1. + 
N iN * 
wo 1. 
ö 
: 15 K a 
75 8. \ 14 
EPL 
+: wi SH 
ME 47 
i 
Fe 8] 1 
11 1 
; 5 8 - 4 
ThE + 
} , "0 to 
y 44-4: 5 
1 7 
5 88 13 
9 
1 0 
172 
1 * 
5 Pat + | 
# i FF 
in. 4% 4 
q key. Wy 4 
3% „ 
5 3) 
3 9 2 
9 95 
- Mb 
r 
1 10 
1 
1 
1 1 
:. *# BY 
= 85 
r 
1 
5 + 
4 at. 
1 
ret. yl 
n 
30 ee 
? 
I 7 
T »* L.* 
* "0 * 
1 
e 
13 
IN 4 
I} 4 
14 y |” 
1 
1 140 
A: | 
F { ! 
4 4 
. 1 
1 [2 
1 
. " : 7 3 
ö 1 
' e 
1 
445. . 
1 
x 4 
+ 14 2 
g .- 17 
1 * 7 
1 
4 by mt 
4 1 ' 
) 1 ! 
at, 
1 
7 bs 4 
7 
3 
1 
e 
Es WM 4 
+. WH 
7 8 7 
6; WH 
1 
$52 by 
4 
5 5 
4 9 of Y 
J 


* nn Ned. e 


. 


r 1 
* 
g Tu 
o " 1 6 
4 1 * 
* 0 0 
4 | g 


fi | . | , . $ | 1 

c. 5. J 3. 21 J. 1. c. 13. / 3. 16&17C. 2. 4 8. / 2. 4 
c. 16. / 7. 5 G. 1. c. 13. / 2. Of defects in form amendali 
ſee farther, 27 Eliz. c. 5. f. 2. Of judgments by confeſſion I 
c. 16, / 2. Of revenue of the crown, 4 An. c. 16. f. 2 oy Rr 
damus and information, 9 An. c. 20. /. 7. Proceedings in Bx 
liſh, 4 G. 2. c. 26. /. 4. Of judgment after verdict, wide 16 91 
C. 2. c. 8. Vide Ruffhead's Index to the gth vol. but above al ; 
direct application, vide fiat. de Walka, 12 E. 1. iff head's 10 
pendix, p. 9. Cum vero deforciens comparuerit, quia per verba h 
non poteſt ſciri petitio petentis eo quod multe et quaſi infinite ſunt rating 
petende neceſſe habet ille qui petit quod narret verſus deforcienten, y 
exprimat rationem petitionis ſue, et hoc per verba veritatem contingr 
tia fine calumpnia verborum, et non obſervata illa dura conſuetuding 
© Qui cadit a ſyllabs cadit a tots cauſa.” 1 


K — 


7 Miſpriſion of words. 


HERE the jury find a greater ſum than that laid in th 

* declaration, z/ ſemble the verdict cannot be amended h 
making the ſum equal to that in the declaration; and the caſe, 
Wray and Lifter was cited. And it was ſaid, a declaration in df 
and detinet againſt an executor could not be amended by ſtriking out 
the debet, and retaining the detinet only. V 


Indictment. 


NDICTMEN T maintainable for fraudulently obtaining gork 


under pretence of a treaty of marriage. 


Warranty of Goods. 


F a ſeller warrants an horſe ſound, he does it at his petri it te 
horſe was not ſound at the time of ſale; whether he Rue 
not. 5 . | 


The court, in a caſe of this fort, did not chooſe to grant a" 

trial; though the judge who had preſided at the trial expreſſed bim. 
ſelf rather inclined to the fide of the plaintiff, and the jut) If 
found for the defendant. 


Lord Mansfield ſaid, the courts were uſually enough tropbleo! 
the firſt trial in ſuch matters: That it was neither clear enough," 
important enough, to anſwer a ſecond trial. 


Th 
7 


Ne 


R * I 


Hilary Term, 13, Geo. 3. K. B 147 


OY EE — A ADH Sens — 7 - 


The counſel on the fide of the plaintiff deſired a new trial; on 
weſtion, that the pet fon who ſummoned the jury, was a bailiff and 
dhoule-keeper, and for that reaſon might well have influence over 
| «(ons he ſummoned, on both theſe accounts: That the horſe 
«admitted to ſhew for twenty, and yet was bought by the de en- 
it for twelve; and that this was a ſtrong preſumption of his un- 
\ndneſs: That the plaintiff was no jockey, and the defendant was. 
vt the plaintiff had ſuppreſſed evidence of unſoundneſs, which 
fiirnels he ſhould not. 


Lord Mansfield —It does not f How in every caſe, where the weight Not every 

f evidence may ſeem rather againſt the verdict, that a new trial p eee 
old be ordered, There is no nice point of property. ſeems to pre- 
ponderate againſt the verdict, is a cauſe for a new trial, 


The plaintiff aſks, that he may be at the expence of 20 l. at 

alt, for the chance of twenty, which is the whole value of the | 
jorſe, Uncertain juſtice by a verdict is much better than certain in- Uncertain juſ- 
ce: Which latter, I think, would follow, by granting a new tes better 


| : R . l than certain 
al where there is contradictory evidence beſides. 4 jojuſlice. 


Agreement to abide the Event, 


HERE there is an agreement of many cauſes to abide the Where cauſes 


, | | * 3 are conſolida- 
J fate of one, for the expedition of Juſtice and the great be- ted, the ret 
bent of the parties, it is to be, on a determination of that one to the which ſhould 
ful fatisfaction of the court, <a oro 
| | | | . ought to be 
rag fully ſatisfac- 
YT 55 = | _ tory to th: 
Bail. | court. 


ROPERTY abroad, where the ordinary writs of the crown 
L bo not, ſignifies nothing, though to any amount. 5 


King againſt Jackſon. 
12 refuſed to grant an information againſt Jackſon, a The court 
— Jaſtice of the peace, for forcing one Rawlinſon to marry a will not puniſh 


"mn whom he does not deny to have got with child; but OS, Me 
ere the act com 


ought to have 


x | » Cinary way, 
plained of was occaſioned by fault of the complainant, and he is obliged to do that juſtice 


d i 7 To | R : . b 
105 remedy, one himſelf, if the matter does not appear malo animo, but will leave him to his ordi 
— ID AIERET, 

0 ws 5 3 


Qed fieri non debuit, fadum valet. 
{ Lex vult potius privatum incommodum quam publicum malum. 


uriges concecitur niſi concedi poſſit & id per quod pervenitur ad illud. Lex 


he 
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he was not willing to marry, ſhe having had two baſtard chill 
before her marriage, neither of which belonged to or were fathe 
on him. The force the juſtice uſed was threatening to commit i 
did not marry her. But the court diſcharged the rule; obſer 
* That though the juſtice might be thought to have ſpoken taftih 
either to marry the woman he bad got with child, which be curl 
< do after the injury, or to indemnify the pariſh, was what by lou i 
* were entitled to require of bim: On refuſal of one or other of ul 
they certainly would commit him. „ 


01 


Rule diſcharged, without coſts. 


- ” ns 
T was ſaid, a man muſt rent a houſe of 1010. per annum, to 
taken as bail. Mr. Juſtice Afton ſaid, the rent was immaterial 


The value of 


the houſe not this caſe 3 for his being an houſe-keeper was only required, th 
material in the 


bail. 


y might know where to find him; his other effects wer 
anſwer, and if he had ſufficient of them it would do. | 


Mandamus. 


PPLICATION for a mandamus to admit a burpek; 0 
the other fide, they offered to admit without a mandamus.; 


: The court would not immediately grant a mandamus, till 
fhould appear by their refuſal that a mandamus was neceſlary. 


The King againf} Denniſon. 


"4 N a motion for an information, grounded againſt the defer 
dant for a letter, accuſing a noble Lord inter chriſt1anss im 


minanai flagitii, & quod non proficit ſcire. 


The letter was full of indignation ; expreſſes great complaint! 
injury; great and ungrateful injury, done to his character; threated 
if driven, to bring matters to light which would make this clit 
very difagreeable to his Lordſhip: That from attachment to the 
mily he does it with reluctance, and from obligations to his Low 
ſhip. How muſt his Lordſhip bluſh, he aſks him; and how oy 
the world; if he ſhould divulge, his Lordſhip ſolacing himſelf vil 
his moſt menial ſervants: If thoſe deteſtable practices ſhould be 
cloſed, what would be the conſequence ! 


He requires an indemnification for all his expences, and a go 
title in law to be made for an houſe ; which, he ſays, his Lor N 
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-omiſed to let him for twenty-one years, and requires farther 
ggemnifcation for the injury done to his character. | 
| | 3 


eated that the defendant had been confeſſor to the infor- 
* 50 that about two years ago he had renounced and became 


roteſtant. 


It was ſtated, that afterwards he went and lived on a curacy of 
| ter annum, in Eſſex, at a diſtance from his Lordſhip ; and was 
Guced, as he ſuggeſts, by his Lordſhip, of theft, perfidy, and get- 
\ baſtard child: That then he wrote the letter; and it was alledg- 
x againſt the information, that the crime, whatever it might be, 
. informant does not juſtify by declaring his innocence. That the 
ſendant, not as confeſſor, but as a domeſtic, was witneſs of inde- 
nt practices, which be does pot think himſelf obliged particularly 
dlcloſe, but ſhall be able, if neceſſary, to prove them, by him- 
f and many witneſſes. ; ME Ink 


That where the party did not appear innocent, an information 
5 not uſually granted. | 8 


Bur. 548 It appeared, the parties applying were cheats, as well Rex +. Peach 
thoſe applied againſt. Application rejected. Bur. 653. The court . ers. 
id, the party not having ſworn to his innocence, the application muſt . 
rejected, a 5 


— 


Lord Mansfield—T am ſorry to ſee theſe fruits of converſion ; Juſtification of 
is man was a confeſſor to his Lordſhip. [Then bis Lordſhip ſtated ond yaoi 


oa | = good to an in- 
e crime charged as perpetrated, or at leaſt attempted.] In this formation. 


ode of application, even juſtification of the truth of the fact will Vide 5 Rep. 
it do. This man, if he had not been a convert, is ſtill liable to bellis tame. 
called a Jeſuit, from his manner of defence, ſaying, by means ex- ſec. 4. Hobart 
ure of confeſſion ; what does that imply? That his Lordſhip 22 Hat- 
es guilty of very indecent practices. Why does not he ſpeak wn. 


0 18 true, this is an application for an extraordinary remedy ; and 
fretore the court will not grant it lightly: But they will do juſtice; 


G therefore they will not withold it, if the nature of the caſe 
QUITes It. 9 


As to the caſe of challenges; where it appeared the challenger 


ovohe an © 
4 an information againſt the party accepting, there the court 
, not grant. In the cafe of a man convicted for ſelling ale 


Itho . 5 : : 
ut licence, there, on legal conviction, the man not being able 


0 6 . 
1 . . the court would not grant ſuch a remedy 


Q q | Beſides, 
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what is it but a moſt ſhocking calumny to extort money? 


Vide Burrows 
v. Jemino, 


2 Strange 733. 


there was no ſaying, eſpecially if his Lordſhip be i 


_ obſerving, that the defendant, from a catholic confeſſor, ſeemed u 


concluded, with ſaying, the defendant was alike criminal, be the 
charge true or falſe. 


in evidence. 


Beſides, for argument ſake, admitting the crime, here k; 
to extort money to compromiſe a felony. 


As to the objection to his Lordſhip not anſwering, here is mg 
cuſation ſo general, that it hardly admits a direct anſwer, been 


unocent, wh 


was to be charged. 


LET THE RULE BE MADE ABSOLUTE. 


And I think there never was a more odious attempt to grund g 
information on. — 55 | 


Mr. Joſtice Aſton, to the ſame effe nearly. He concluded, vi 


have become a proteſtant extortioner, 


Mr. Juſtice Afon—lIt ſeems very odd, if there ſhould be an 
that on application for an information, the party applying (hu 
declare his innocence againſt a general charge ; when, on informain 
granted, you cannot juſtify for the truth: That he was of the 
ſame opinion with his brethren for making the rule abſolute, He 


If true, why did he not proceed by indi 
ment? Why is the whole affair to end by compromiſe ? If fall, 


Note. What ſeems remarkably particular in this head, is, tif 
defendant in the cloſe of his letter offers, that if his Lordſly 
makes him the title to the houſe, and gives his character tis 
indemnification deſired ; the truth ſhall never be known, l 
Lordſhip's character will be eſtabliſhed ; party diſguſt will gi 
dually ſubſide. And that he ſhall be glad to ſhew his Luv 
ſhip, that no body has a more ſincere, tender or grateful aftc- 
tion for his Lordſhip, nor more willing to do bim every {eric 
nor more reluctant to do him any hurt; which profetſons fil 


under the ſame dilemma with the circumſtances noticed i 
the precedent obſervation. 


Foreign Judgment. 


OV can't bring an action on a foreign judgment, as judgweh 
but you may bring an action of debt, and give theJu0gn 


Attorne) 
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Attorney of the Court. 


OT to be held to bail in civil caſes; for he is always in 
curia. | a 


Hilary Term, 4th February 1773. Cur Canc'. 


not accounted to B. as he ought to have done, for the rents 
e had received, and the wood he had cut down. N 


Lord Chancellor — There is not a word in your affidavit to ſup— 
port your motion. An injunction is to ſtay preſent waſte, You com- 
hein not that the party is cutting down wood, c. but that he has 
got accounted for the rents he has received, nor the wood he has 
ut down. 


Order of Niſi Prius. 
N motion to make an order of 1% prius a rule of court, it 
was moved, that the court would permit certain explanatory 
word to be inſerted, But the court directed the words applied for 
ſhould be made a ſeparate rule. LL 


Coote again Thackerary. 
EY action on aſſump/it to recover a certain ſum, on a quan- 
tity of hops ſold to the defendant ; it appeared the plaintiff 
bad made a difference of 210. to his advantage. The jury, how- 
ver, found for the plaintiff; and a motion was made for a new trial, 
on the ground of exceflive damages; and the rather, becauſe ſeveral 
tions had been conſolidated into one. 


It appeared, that the plaintiff ſold the ſame quantity which had 
coſt him 61, 185, the ſame day for 7/. 105. and that he had bought 


2 about the ſame time for 71. 55. witha view to raiſe the ideal 
alle, - 28 | 


Lord Mansfield—T he conſolidating of ſeveral aRions into one is 
"Manly of very great public utility, Formerly, if there were ever 
ry actions on the ſame cauſe, the jury found {ſeparately on 
: ? one. You may, ſome of you, remember, that old Craycroft 

ac a great ſtand againſt the introduction of this rule. When I pro- 

: | | poſed 
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TP 


poſed it, he could not give it up without his client's conſent, | 
right of an Engliſhman to try an hundred actions, if he thous 
He went at laſt to conſult his client (it was the laſt day of ten 
We thought he would not bring back his client's conſent; he c 
very late, and refuſed. On this, I directed the rule to be drawn 
with leave of imparlance in all the actions but one. Crayeroſt in 
deſired he might have a diſcovery of letters, which he had been 0 
fered before; and then took the rule, for conſolidating the aq 
in one, without writ of error or bill in equity. A day or tuo after 
the defendant in the cauſe came to me, as I was ſitting in Cd 
ſaid, he had the greateſt obligation in the world; that he though 
he bad been deſited to give up ſomething, he did not know yy 
to his hurt, as he then imagined; on the contrary, he had, wit 
trouble, without expence, been at once admitted to recover 2500] 


q 


ae . It is not to be denied, that not every miſtake or omiſſion d 
3 coun- agents, counſel, or witneſſes, is a ground for a new trial; Butift 
ſel, or witneſ- real merits of the cauſe appear clearly not to have been conſider; 
les is aground there is then moſt clearly ſufficient ground. 

for a new trial; | D | 

but the real 


merits of the In this caſe, the counſel for defendant examined a witnek « 
zug lade, two, and reſted the affair, as they well might, as to that action, d 
Vide Bright the ſingle, ſtrong circumſtance, of the plaintiff himſelf, on the ſane 


might have availed them; it might have had an oppoſite conſe 
quence : But the witneſſes they had a right to produce, I temen. 
ber, upon the trial, one of the parties, I forget whether witneß d 
defendant, ſtarted up as if he had been ſhot, and ſaid, in vehement 
expoſtulation to his counſel, when he heard the jury were going 0 
find their verdict, '* Sir, we have an hundred witneſſes to produce! 
„ What did you mean!” Poſſibly, the witneſſes who remained 
would have had ſome material effect as to the other actions, (ben 
the argumentum ad hominem was not equally concluſive) by tettling 
more generally the price of commodity. EY 


c. 24. p. 387, 
392. 8 vo. edit. 


I could wiſh I were authorized to ſay, that the courts of law 
would afford no relief to either party, when engaged in theſe he 
culative contracts, But gaming, in all it's ſorts, 1s too big an ey 
for the regulation of poſitive law. Subject it to that, and the 2 
is, you reſtrain it not at all; but the honeſter party ſuffers doud'f; 
and the knave eſcapes and triumphs. The former loſes, he pay 
it is a debt of honour : The latter happens to loſe, then the - 
dition is changed: I would have taken, if I had won; but now, 8 
pay you in law. This is gaming very bigb indeed; tends 10 4 _ 
poly; enhances the price of one of the neceſſaries of life ; and therefi 
nmerits all the diſcouragement we can give it. | 


3 7 


nn 
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r has been objected, that the plaintiff will be at a great expence: 
or my part, IJ have no objection, when gaming is put in practice, 
bat both ſides ſhould diſpoſe of part of their money in Weftminſter- 
. The plaintiff, if he has expence, will have it only in dama- 
N the defendant, at all events, will have the coſts to pay. And 
hall be perfectly well ſatisfied if the trouble, and ſome ſhare of 
he expence, fall on both, that they may learn on each fide, to quit 
bee methods of gain, and apply themſelves to a more certain and 
\fer, as well as more honeſt way of livelihood. 


]aſtice Malles was for letting in a new party, who might not have 
the perſonal objection againft him as Cocte. Lord Mansfield ſaid, 
that was not neceſſary, as he would take care to inform the jury, as 
to the other parties, that his conduct, in ſelling at one price and 
buying at another, was not to be taken againſt them, as argumentum 
id laminem; but as inſight for ſettling; and that it might go to 
eſtabliſh the price for 67. 18 5, | 


Mr. Juſtice Aſphurſt ſaid, he ſhould not have been for a new trial, 
hough perhaps he differed from the jury; (there was contradic- 
tory evidence, and then it was their right to chooſe) had it not been 
that ſo many other actions depended on it, which it was very hard 
to preclude the parties, by judgment by default, He obſerved, the 
counſe] did what the experience of the court muſt juſtify : Mould 
mt weoken ſtrung evidence, by adding to it. That he ſhould not 
therefore condemn him; but thought, that the witneſſes, collec. 
tively, might be of conſequence, as to the other actions, which 
were to abide the fate of this. 


Bail. 
N ſheriff's officer, or other perſon concerned in execution of 
proceſs, ſhall be bail in this court. | 


Notice to Leſſee. 


| e ; 1 gave tenant 
he ſhall have demanded in a notice to quit, in caſe the tenant 3 qoit, 


©0es not quit at the term. 2 | or pay ſuch a 
rent, ard te- 


nant holds 


s It was objected, that by the ſtatute of 4 G. 2. c. 28. If any te- over, landlord 
ant for term of life or years, hold over beyond the expiration of may bring an 


05 a queſtion, Whether a landlord may not recover what rent If landlord 


the | ; | 
derm, the landlord {hall recover double damages, by an action of CE 


0 0 - . 
Tf the yearly value, Defendant muſt put in ſpecial bail, and tion, and ſhall 
aue no relief in equity: That this was a very favourable act recover the 
Be | f rent ſpecified 
N or in the notice. 
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— 


for the landlord; he muſt therefore keep within the terms q 
and not come for a remedy of his own invention. 


Lord Mansfield —A man cannot hold over in ſpite of his landyy 
and at a rent different from what is demanded. 


Note. It ſeems, therefore, in action for uſe and occupation, | 

» g „ 

landlord may recover the new rent ſet in the notice; and 
holding over afterwards is an aſſent to that new rent. 


0 


Crawford again Witten. 


E BT brought by adminiſtrator on a foreign judgmem. 
was upon a debt on which judgment had been entered inth 
Mayor's Court of Calcutta. 


On demurrer plaintiff aſſigned cauſe, on non averment of lette 
of adminiſtration. 5 


2dly, That an afſumpfit does not lie here in England, on a jub 
ment recovered in Calcutta, becauſe they are governed by diffra 
laws, of which we cannot take notice in the courts in England, 


Suppoſe gaming lawful in Bengal, and debt thereon recoveribi 
in Bengal, would the court here create an fung itt? 


Vernon 540. In the caſe of a note given, the ſtatute of limites 
was pleaded : The note was given abroad. The Lord Keeper & 
clared, that the ſtatute of limitations could not be pleaded ; but i 
debitatus aſſumpſit might be pleaded. This laſt was not judici) 
determined. [It was not before the court.] | 


If we admit an afſump/it in any caſe, we muſt admit upon et- 
foreign action the laws of every nation, however repugnant to tick 


of England. 


Lord Mansfield] believe there is but one caſe determined on 4 
point, which was in Chancery, and, I think, deciſive for the py 
tiff: But, I think there is no need of any—on a promiſe confir med 

Judgment in a territory ſulject to Great Britain, the court l ut 
whether gaming is lawful at Bengal. 


Mr. Juſtice 4/tor—The court has no doubt about the a” 
and they admitted the aſſumpfit by their demurrer. When an . 
comes properly before any court, it muſt be determined by the 4a 
which govern the ccuntry in which the action accrued. 


Informal 


tat a. ll ——. — 


ls. — on. 4s. il. 9 Mt... th * * r 
TIP 


Information. 


\ the caſe of a very poor perſon, - Lord Mansfield obſerved, that 

oceeding by information was not the proper manner. On the 
ke a Leiceſterſhire fidler, brought up by information, Lord 
ell obſerved, the ground of this rule being laid down by the 


it, was taken. 


Information. 


Fa charge is ſimple, and denial has other circumſtances coupled A denial cou- 


vith it, which are not in the charge, it induces a violent pre- PE 
nption, that the denial is evaſive and deceitful. anſwer to a 

| | ſimple charge, 
infers ſuſpicion 


olf fraud. 


Stamps. 


T was queſtioned, where there is one plaintiff, and ſeveral de- 
| fendants, and eight different debts aſſigned on aftidavit, whether 
he ſtamps be neceſſury to all eight ſeverally, with penalty on each 
xr omiſſion. : | 


! 


Lord Mansfield —T will not, without an authority, ſuffer the con- 
nt practice of this court for thirty years to be broke through, 
ad not of this court only, but, the maſter tells me, of the Com- 
on Pleas ; eſpecially when the expence to the ſuitors would be fo 
normouſly encreaſed, . ; os 


Amendments. 


* rules to amend, are with payment of coſts. 


Compoſition on a penal ſtatute, where the whole penalty is to the Compoition 
Pay gnicved, Action on 32 G. 2. which gives 50 J. to the party where the 
btered by b ifs 1 f f | whole penalty 
bailiffs in arreſt, extorting unjuſt fees, or any other mal- i; to the part 
behaviour of bail a ; ; is to the party 
OD ailiffs to perſons under arreſt: And it was queſtioned, grieved. 

ther the party grieved could compound without leave of court ? 

'* court was clear of opinion, according to my note, that they 
CY gu, | ID 
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"Hilay Term, 1 6 


Privilege. 


— Rn Ty yn I 


teſtatrix's hand writing. Divers expreſſions of Curril teſtißed, thi 


of the defendant's ſaid, We ſhall be ſoon worth 5001,” Anl 
that Curril ſaid, We muſt take poſſeſſion of the hotel,“ meaning 


* And you will ſee him go up Holboru Hill.” That Mr. Zhan 
with it. 
ſide of the proſecution, 


this: 


ril not only ſaid he had authority to ſeize the goods, but pretended 


men to carry them off, 


Coſts. 


Mee That the defendant's. attorney might 
the defendant being a Member of Parliament, 


Pi tak 


The court would not grant the rule, but ſaid, the proper procl 
againſt a Member was by ſequeſtration; and that it would hun ft 
practice of the court to grant the rule. I 


Rex againſt Curril and others. 


N a motion for a new trial, on indictment for conſpiracy, d 
defendant having been found guilty. l 

It was on charging one Farral with forging a will, under un 

he took a pecuniary intereſt. The draught of the will was in th 


he had done for Farral, and, that on Farral being committed, ax 


Farral's houſe. Again, that Curril ſaid, on another occaſion, © 
have done the job: We muſt take poſſeſſion of the bagnu,” 
meaning Farral's houſe. That he ſaid to Farrals wife, I hut, 
authority to ſeize the goods; for your huſband will be hanged: 


who had been employed as an attorney for Curril, being told, th 
it was a felonious affair, left it, and would have nothing tod 


This and more evidence was reported by Lord Mansfield, on the 


On the ſide of the defendant, the evidence reported was near 


That one of the witneſſes had Gaid, he thought there was rocm'0 
litigate the will. 7 a6 . 


Another ſet of circumſtances of ftrong evidence againſt Curril . 
that of one Lee, that the will of the teſtatrix was produced _ 
Curril, the draught of it all in her own hand writing. That C. 


a falſe authority from Sir Jahn Fielding, and thereon got Iriſh cha. 


Lord 
A. | 


1 


Hilary Term, 13 Geo. 3. 357 


lord Mansfield cloſed his report by ſaying, © There is very ſtrong 


evidence; and the jury found Curril guilty: And I can ſee no | 
« ground for granting a new trial.“ 5 


The counſel for the defendant employed much time in endeavour- 

ng to exculpate the defendant, as ating haſtily and improperly, but 

xt maliciouſly, And he went on by ſaying, that whether the evi- 
1-nce was ſufficient to ſupport the charge, muſt be left to the court. · go tbey were 
\ criminal caſes the cuſtom of ordering new trials is as ancient as in Ard 

we can trace back by the books. In civil caſes the jury were ſub- pls of h. 


jet to an attaint, which made new trials come in much flower. Crown. 


Lord Mansfield—Can you ſhew that? For I thought the firſt new 
trial in a criminal caſe was granted in the caſe of the Few—the 
King and Goddard, before Lord Chief Juſtice Lee. 

The counſel cited Levinz, in which a motion for a new trial, on 
the part of the King, was made: But there it was faid, that the 
defendant being acquitted, ought not to be tried again, and put in 
danger, Juſtice Vyndlam thought this not neceflary to be obſerved, 
2s it was not matter of death: But the court ſaid, in all criminal 
caſes that rule held ; but that if defendant had been convicted, there 


miglt bave been a new trial. 
Lord Mansfield I don't find one before Chief Juſtice Lee. 


1 was admitted afterwards, that none had been actually granted 
fore. . 


Lord Mangſield— There is no doubt now, that not- a- days, on proper 

ground, we would grant a new trial. But there was not a tittle of 

gound for the charge [againſt Farrall,] If they had meant favour- 

ably, they would at leaſt have begun by a civil action. When Ey- . 

af was adviſed to quit having any concerns with them, and had 

ct them, to avoid this bufineſs, being told it was a felonious affair, 

Cari faid, „If I had known the matter, I would have done for 

bim.“ It is not neceſſary to prove an actual conſpiracy, nor ex- Ex fatto ori- 
| Prejed malice; a conſpiracy and malice is to be inferred from the cir- bur zus. 


3 | 
Uunlances taken together, 


The ſeizure without authority; the many other circumſtances ! 
3 already: Does this look like the behaviour of a man ac- 
15 dae and not with a deſign of conſpiracy? 1f we were 
15 % 4 new trial, we ſhould be thought, eather to ſuppoſe the evi- 

ce it proper to have been laid before the jury, or that the conſequence 


thy drew did not follow properly from the premiſes; neither of which is 


My opinion. 
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and did not enter, I think, into any other material Eircumltanc( 
defence. 7 29 
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of paper he had ſo written into the fire. That he ſhewed a p 


 Turberville was never wrote to to prove or diſprove the aſſetin 


ſhall be very glad to hear it. 


not worth 505. 


„ 2 e n r - = — . * 
3 IE = hes . . — r „ 
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The Judges Aon and Aſburft were of the ſame opinion, 
Mr. Juitice Willes was not on the bench. 


Curril defended himſelf on his belief that tits was a juſt prowl 


Lord Manyfeld defired to fre the warrant. 


The information of Catharine Honeywood before Sir n 
Was read. LOS 


The ſubſtance of it ſeemed to be this : That ſhe was chairwong 
to Catharine Butler; that ſhe ſaw Mr. Farral write ſeveral time oy 
the name of Catharine Butler the teſtatrix; that ſhe threw the pi 


to one Turberville, which he had ſo written, and aſked him wit 
ther it would do? Turbertlle aſſented, and produced a paper, ins 
porting to be the Will of Catharine Butler, and“ Farral ſigned! 
Catharine Butler, There was a politive charge of forgery ; and thi 


It is ſaid he is mad. 

As Mr. Curril was entring largely into his defence, 

Lord Man geld Mr. Curril, I ſhould be very glad to hear oh 
you or any in your behalf have to offer ; 3 but this was not belax 


me on the trial; and therefore I cannot hear it. 


Curril ſaid, he was going to have ſpoken to it on the trial be 
Mr. Wallace would not let him. 


Lord Mangfeld—Very properly : For you would not have gin 


evidence to the jury in your own cauſe; nor to me in their heu- 


ing. 


If you have any affidavit to your infolficiency or charaQter, 


Affidavit of the cath of his circumſtances, and that he wi 


 JupemenT—PFine 15, Impriſoument fer fix calendar months 


Atttachmel. 
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Attachment. 


oTION for an. attachment for not obeying a rule of 
cout. Not granted; but inſtead of it, a rule to go before 
walter; otherwiſe an attachment, nf: cauſa, 


Practice. 


ob can't have regularly a rule for an attachment againſt Rule of prac- 


the ſheriff for not bringing in the body, till you have ex- 
pted 2painſt the bail. ns es ny 


Trial at Bar. 


18 lordſhip would not conſent to one without production Terms of trial 
ito make uſe of on the trial. And ſaid, the counſel ſhould never 3 Rs 
ent to @ trial at bar without thoſe terms.” | 


The terms agreed on in the uſual manner, and the judgment to be 
nal and concluſive by conſent. This Lord Mangſield obſerved, 
5 no more than might have been compelled in a court of Chan- 
ry, but with great expence. £5 | 


Ode fide relying on a particular regiſter, and ſaying it would 
hecide the cauſe 3 and the party on the other fide ſaying he ſhould 
e very ſorry to have it tried without; and a third perſon being 
i poſſeſſion, and refuſing to permit inſpection of it; the court at 
lt declined granting the rule; but preſently Lord Mansfield, and 
creſt of the court, granted a rule for a trial on the firſt Saturday 
pn next term, But Lord Mansfield obſerved, that this part of the 
ue would not bind them, unleſs inſpection was granted; and de- 
red them to intimate to the party in poſſeſſion, that the court 
would compel him if he ſhould refuſe to produce the regiſter ; 
i being public evidence. 85 


i Lord Mansfield had obſerved, that though the general role was 
4 10 grant the trial at bar on an iſſuable term, yet it had been 
dated, and would be done on proper occ ſions. 


New 


| of all deeds and evidence in writing which each fide intend- at bar vide 3 
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LEG ated 2 2 


New Trial. 
Time for new 
trial on new | 


diſcovery; 


EVER too late to move for a new trial on a ney a0 
very; which will take it out of the general rule «; 
days, if you apply ia due time after the diſcovery made. 


Groſvenor againſt Gape. 


JN this matter, a rule of the court of Common Pleas ho 
been attempted to be evaded, the court of King's Bench ha 
very much diſcouraged the motion. 0 Fate 


The court of Common Pleas had granted coſts againſt the pi 
tiff in this court ; upon which the defendant here in the King 
Bench moved for a rule to ſhew cauſe why proceedings (hal 
not be ſtaid till payment of coſts in a former action? The plan 
tiff in the new action came before this court to ſhew cauſe 191 
the rule, on ſuggeſtion. of mal- practices by ſuppreſſion of evide 
Many objections were thought by the court to lay againſt th 
application. They thowght that every court ſhould have 2 a ren 
70 it's own proceedings, as not to ſuffer them to be eluded by an ojj 
cation to another. That the Common Pleas ſhould have been x 
plied to; that the Plaintiff muſt find Security to pay coſts, as th 
court ſhould fee fit on hearing, or elſe that he muſt apply for li 
remedy in the Common Pleas. | „ 


The plaintiff had grounded his defence in the Common Plena 
an action in this court. | 


Morgan againſi Jones. 


7 HIS cauſe came on before the King's Bench, Hilary tem 
1773, for the opinion of the court, to be returned on tit 
certificate into Chancery, and was thus : 


Sir Thomas Morgan, previous to his marriage, was ſeiſed of u. 
rious eſtates ; particularly in the counties of Monmouth and * 
morgan ; partly in Borough-Engliſh, partly in Gavelkind : an 
makes a ſettlement, in conſideration of marriage with Lady Racauy 
Cavendiſh, to himſelf for life; remainder to tryſtees to pres 

- contingent remainders; remainder to his heirs-male by Lady 1 
chael ; reverfion to himſelf in fee. This ſettlement was made i 
1723, and contains proviſions for portions for younger childred. 


| | | yhold eſtates and al) 
And he covenants to convey two ſmall copyho 65 chld 


„„ 


Sd. 


3 


Hilary Term, 13 Geo 3. K. B. 


Ceehold, He purchaſed ſeveral freehold and copyhold eſtates af- 
the marriage, and in 1725 mortgaged his freehold and another 
© of his eſtate to Mr. Paget for 110-0 1. the zd of April 
751 having iſſue four children; William, born in 1725; 
1 5 Rachael, and Elizabeth, [the defendant, now Mrs. Jones, 
hen about two years old] he makes his will ; (his lady being, 
-« ſtated, ſuppoſed then pregnant) and firſt, he gives his jewels to 
ady Rachael for life, and after her death to his fon Wilkam, and 
he dies without iſſue, limitation to Edward abſolutely. The 
wi in Tredigan to his fon William and his heirs for ever; the 
.micure to William for lite, with like limitation over to Edward, 
on failure of iſſue of William, as of the jewels. The reſt of his 


or payment of debts and legacies, | | : 
He directs his youngeſt ſon Edward, by name, to ſurrender cer- 
tain lands held in Borcug b-Engliſb to the uſe and bchoof of the 
deft, his heirs and aſſigns for ever. Then he limits the eſtates 
jn Brecon in manner following: To Edward the cuſtomary lands, 
which were moſtly gavelkind, for life, with truſtees to preſerve 
contingent remainders ;z remainder to the firſt and every other ſon 
in tail- mail; and for default of ſuch iſſue, remainder to the eldeſt 
ſon for life, with like remainder over; and for want of ſuch iſſue, 
to ſuch ſon as ſhall be born to the teſtator after his deceaſe, 


manner as of the former, to the two ſons, only the elder preferred) 
Ldrurd, and any after born ſon ſhall die without iſſue male of 


of ſuch iſſue of his ſons then living, and of any ſon or ſons law- 
fully begotten, and hereatter to be born, all the reſt and reſidue of 


I. Morgan for life, with truſtees to preſerve contingent remain- 
lets; remainder to Thomas the younger for life, wirh like truſts to 
preſerve contingent remainders; remainder'to the heirs-male of his 
body ; and for default of ſuch iſſue, remainder for life to Charles, 
the ſecond ſon of his brother, with remainder to truſtees as before ; 
cMainder to his heirs-male; remarnder to the right heirs of Sic 
Hilla himſelf in fee. Here too in the limitations of the Mon- 
wach hie and Glamorganſhire eſtates, as to the cu:lomary lands, the 
Younger is preferred as to the elder. 8 085 : 


& appoints Lady Rachael, her brother the Duke of Devonſbire, 
5 0Wn brother, guardians of the children, in caſe they ſhould 
* under age at his deceaſe. ole 


There 18 4 


When they come into poſſeſſion reſpectively, of making leaſes, raiſ- 


11 ing 


rlonalty he direds to be applied by the truſtees of the ſettlement | 


(limitation of the Monmoutb and Glamorganſbire eſtates in like 
and in caſe, and if it ſhall fo happen, that his ſaid ſons William and 


their bodies as aforeſaid, then and in ſuch caſe he deviſes, for want 


his real and perſonal eſtate not before diſpoſed of, to his brother 


power given to his eldeſt ſon, and ſo to bis youngeſt, 


reins 
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and Glamorgan, by the refiduary clauſe in the faid will? 


any ſon after born. 


eſtate for life ; and the ſons of that ſon an eſtate. in tail-male, We 


| Raymond 523. my Lord Holt ſays, a man ſeiſed of a reverſion alt 
failure of an eſtate-tail, grants it after ſuch failure, this is no e 


| ſhould veſt in poſſeſſion. 


him. 5 
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ing portions and jointures; the ſame power is alſo * wk 
brother Thomas and his heirs-male, when they come into poſſſ 
reſpeQively. e . OE 


The words relating to the after-born iſſue are interlined in a 
places where they occur, and not taken notice of in the aw 


The queſtion ſent. out of Chancery Was, Whether Thomas l. 
gan the brother, Thomas Morgan the younger, and Charles Morgy 
or any of them, took any, and what eſtate, in the counties of Monnou 


All the iſſue living at the making of the. will are fince del 
except the youngeſt, Mrs. Jones, and without iſſue; nor was then 


The caſe was argued firſt in Hilary term, qth of February, i 


Mr. Kenyon ſtated the caſe as above—and then proceeded. In 
to contend, that Thomas Morgan took an eſtate fer life; his fon ul 


are to conſider, whether the will is to operate at all? If it is, th 
queſtion is anſwered, I am going to conſider the deviſe as an ap 
parent deviſe of the reverſion in fee, expectant on the failure of the 
eſtates-tail under the marriage-ſettlement. I preſume it will b 
ſaid, that the reverſion paſſes be way of executory deviſe, aft 
failure of iſſue male generally. Whether there is a competent part 
to take; whether a competent inſtrument to paſs, and in a con- 
petent time, will be, I ſuppoſe, queſtioned. If it ſhould be {ad 
the limitation could only take place as an executory deviſe, 114, 


cutory deviſe ; but from and after only marks when the revert 


He left his wife guardian, ſuppoſing ſhe ſhould certainly ſut oi 


If it ſhould be thought children by another wife would hart 
made an alteration, that event has not happened. If it had, the 
caſe of Chriſtopher and Chriſtopher might have made it doubttul. 


Sinner — The words are to be governed by the intention of ths 
party, whether there be legal words or no. Jt would be 2 
to the intent, and pernicious, if more remote relations thould 13 
preferred. Now in our caſe he gives to his ſons already bor, k 


ſons hereafter to be born, and for failure of ſuch: iſſue to Sir Ty 


this 


mas Morgan his brother, and his heirs-male ſucceſſively. An 
, | 


, , k a * * 
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s be ſo conſtrued as to let in a ſuppoſed linjtation extending to 
s of a future Marriage, and this be interpreted to exclude Sir 
nas, then thoſe who are no where expreſsly named, or neceſ- 
ly underſtood, thoſe whom it was not probable he ſhould have 
 exped, and who, in faQ, never came into the actual poſſibilicy 
| exiſtence, would be made to bar the eſtate expreſsly limited over 
(he teſtator's brother, contrary to the plain intent, and almoſt 
very object of the will would be defeated. _ 


If it cannot take place as a deviſe of the reverſion, or a contin- 
nt remainder, I hope it may take effect as an executory deviſe. 


If it is after failure of general iſſue, it is too late as a remainder ; 
ut he gives over his jewels, in caſe Sir William ſhould die without 
ſue at his death, then it may be underſtood ſo of the others, and 
0 not too remote, * 8 „ | 


Lord Mansfield —1 take the two grounds to be; firſt, That this 
$4 will referring to the marriage-ſettlement ; and fo refers to the 
vos under the marriage- ſettlement: Secondly, That if it was with 
Feſpect to ſons by another marriage, it would create eſtates- tall by 
mplication. 15 55 „ 


To this Mr. Kenyon agreed, and Serjeant Hill was preparing to 
eply, but Lord Mansfield being to go into the Houſe of Lords, the 


rgument was adjourned, 


leb. 8. Serjeant Hill for defendant—l am to ſupport before your 
Lord(hip the claim of Mrs. Jones, as the only ſurviving iſſue of the 
teſiator, and heir at law. The queſtion is, Whether by the refiduary 
Clauſe, Thomas Mcrgan, or his ewo ſons, Thomas and Charles, took 
Ny and what eſtate in the counties of Monmouth and Glamorgan ? 
| humbly ſubmit the deviſe intended by the teſtator cannot by the 
mendment and words of the will; cannot by the rules of law, by 
the cles adjudged, be conſidered other than an executory deviſe, 
If that be admitted, his intent was Conirary to the rules of law, 
nd therefore is as no intent. + He knew that he had two ſons and 
tuo daughters at the time of making the deviſe ; he knew there 
might de a default of that iſſue, and of the iſſue of any other mar- 
rage; in caſe of ſuch default, uncertain in time, uncertain whether 


It . 
we happen, he deviſes over the very words are as ſtrong 
& poſſible. Ft 
N * * . 
e ' a 2 | 
il 2 t find this caſe but in Forth and Chapman before Lord Chancellor Par- 
"OY 5 = went very far in order to reſtrain the words to iſſue living at the 
n i in ſuch a manner as to diſtinguiſh remarkably between a term and 
ure conſtruing the ſame deviſe as to the freehold to be on failure of iſſue 
nagi Ke an) time, as to the term on failure at the death: And thus ut res 
the fangs ©, do that any thing then ſeemed to be thought eaſier than to adapt 
1 aur nt on to real eſtates.] . | 


egibus vetitum impoſſibile. 


* 


— *** 2 * 8 2 . * 2 FIR * * th. a. 
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« Foraſmuch 
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TH Foraſmuch as it 1s my intent and meaning, in | caſe my 0 
or any other ſon of mine hereafter to be born, ſhould die ail 
out iſſue male of them, or any one of them; then follow, (k 
** repeats the words again) and in caſe, and if it ſhould ſo bapp 
* and for want of ſuch iſſue of my ſaid ſons William and Ball 

and of any other ſon or ſons of mine lawfully begotten, he & 

© viſes over—(then and in ſuch caſe, and if it ſhell ſo hag 
* to his brother Thomas Morgan for life, with the ſeveral Init. 
tions over for life, and in tail to the iſſue of his brother,” 


cc f 


ce 
{ cb. 


This is of the ſecond ſort of executory deviſes, (where ns 2 
ſent fee paſſes, nor any immediate freehold is limited) [as Fun 
64. TOES tage! of ror 


There have been ſeveral ſorts propoſed of eſtates, which may K 
ſuppoſed intended. Mr. Kenyon has mentioned them; and it ſul 
be my endeavour to ſhew none of them can take effect. 


1ſt, The brother can't take by remainder. A remainder is & 

: fined by Lord Coke as a reſidue of a particular eſtate depending up 
it, and created by the ſame inſtrument : Here the eſtate js creat 

at different times, and by different inſtruments. More againſt Parks, 


Bryan! apprehend there is no difference between a ſpring 
uſe and executory deviſe ; but that one being created bydeed and tle 
other by will, the latter ſhall be more favoured, if the intent . 
pear and be conſonant to law. | Anne 


I conceive, upon the caſes above cited, if the teſtator be on! 
ſeiſed of a reverſion in fee, he can't by words ever fo proper pi 
a remainder or executory deviſe of it. He might have faid, J duſt 

the reverſion to my brother, and after to his ſons ; or deviſed il 
eſtates in his marriage-ſettlement eo nomine. 


[Lord Mansfield—He has, I doubt, deviſed thus: * All my a6 
« in Monmouth and Glamorgan,” I apprehend there is no nm 
diate deviſe; becauſe it is limited after the death of iſſue born, d 
hereafter to be born, There might have been a great chaſm be 
tween the particular eſtate and the gift out of the reverſion to hs 
brother. Had he ſurvived Lady Rachael, and married again, VU 
the deviſe then have been good ? If it would have been bad, . 1 
ſo: It was either bad or good originally : No ſubſequent event co 
make it good, if not ſo at firſt. * e 


* Quod ab initio non valiut tractu temporis non convaleſcit. 


I be 


Hilary Term, 13 Geo. 3. K. B. 


The words lawfully begotten, and hereafter to be born, make no dif- 
rrence ; any more than procreatorum and procreandorum ; which laſt 
cally applies to ſons already begotten, as the firſt procreatorum, 
*withſtanding the ſeeming difference in grammatical import ; and 
| here lawfully "begotten and hereafter to be born, is no more 
ban if he ſaid ſimply hereafter to be born. 


Burrows. Goodman and Haſtins, 873. Deviſe, reciting articles 
i marriage-ſettlement, to the heirs of her niece by a ſecond huſ- 
nd lawfully to be begotten; and on default of ſuch iſſue, then 
Ver. 5 | | 


on? Whether as executory deviſe ? Whether the deviſe, the event 
never happening to the iſſue by the ſecond huſband, ſhould be 
brown out of the cafe ? It was ſaid, that it might have been con- 
ingently too remote as an -executory deviſe ; and rf bad in original, 
nber could be made good. N 1 


[Lord Mansfield Nu need not cite caſes : 'Tis a principle. 


ſecond mode, and is therefore inconſonant with the former, which 
ſuppoſes the iſſue to be intended of Lady Rachael only: Arguing 
on both infers that both are uncertain; and that uncertainty I ap- 
prehend is as flrong againft a will as a deed. . 


But if I prove to your Lordſhip that he never intended to raiſe 
eltates-tail by implication, they can never be created. Suppoſe a 
man has an only ſon, makes an eſtate in truſtees to the uſe of his 
ſon for life, without impeachment of waſte ; then immediately on 


Queſtion, Whether limitation is good as eftate-tail by jmplica- 


Eltate-tail by implication to the ſons of a ſecond wife is the 


I65 


the death of his ſon, remainder to the heirs of his ſon in tail. If 


before the birth of a grandſon, the ſon by feoffment or any other 


Wy alien, your Lordſhip. will not ſupport the eſtate-tail, why is 


this but becauſe the eſtate in truſtees cannot be raiſed by implica- 
uon to preſerve contingent remainders. 


What I mainly intend, my Lord, is, that the intention is con- 
my to aw; there are many caſes adjudged, one of the higheſt. 


Wihority, a determination in the Houſe of Lords, which is Laneſ- 


7% and Fox, determined in the Houſe of Lords in the time of 
Lord Talbge, 


| ſhall come to that caſe preſently, but Vaugb. 259. I ſhall cite 

' <KVIng it's authority has never been ſo much as queſtioned. 
: lake the very words of the will. — After truſts appointed for 
tyment of debts out of a leaſehold eſtate, if other perſonalty not 


Un ſufficient, 
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ſufficient, proviſion for raifing portions. for daughters; and 4 
payment of debts and portions, the rents and pr ofits of the ne 
his ſon.—“ My will and meaning is, that if it happen that ay 
George, Mary and Katharine my daughters; ſhould: die wit 
** iſſue of their bodies lawfully. begotten, then all my freehold lank 
* which J am now ſeiſed of ſhall come, remain and be to'my 0 
„ phew Milliam Roſe and his heirs for ever.“ + LS 


cation. Eſtates-tail by implication, which is only conſtrugin 
ſhall not be good to the difinheriſon of the heir at law, I. mal 
be a neceſſary implication : I call that a deviſe by neceſſat ingl 
cation, to A. when A. only can take. | 5 


Lord Vaugban.— The law does not a pprove eftates-tail by imp. 


1 


If in that caſe the intention of raifing eſtates-tail by implicain 
was not neceſſary, and therefore not admitted, I apprehend th 
ſame reaſoa will hold here with equal ſtrength.  _ 

4 Med. 316. Moor and Parker, A caſe which has been mei- 
tioned to another purpoſe. George Chute the father being ſciſ 
made a ſettlement to George his ſon for life, remainder in tail-mal, 
reverſion in fee to George the father. He made his will, providing 
that if his ſon's wife die in the life of her huſband without iſt 
male, then the ſon thall have power to make a jointure to any obe 


wife : Ahd for want of iſſue male by his ſaid ſon, then to his ſn 


by any other wife; 4000 J. to his grandaughter. And in caſe d 
failure of iſſue male by his ſon George, then all to his grandchildra 
and their heirs. 5 


The queſtion is, Whether George had an eſtate-tail, ſhare ad 
ſhare alike, or for lite? 1 | 


It would be impoſſible to create an eſtate-tail by tacking i 
words in the will to thoſe in the ſubſequent limitation; becaulc tie 
ſettlement and will are two diſtin conveyances. 


Another caſe there is, a very ſtrong one, I apprehend. 


3 Mad. 104. In ejectment, ſpecial verdict— Teſtator being iſ 
in fee, had two ſons and four daughters, and makes his will, cole 
taining inter alia as follows: Item, I give my eſtate to Nic * 
«© my ſon, and if it pleaſes God to take my ſon, then to my du 
* ters ſhare and ſhare alike: And if any of my daughters die vl Fr 
ce out iſſue unmarried, then her ſhare to the ſurvivors : And it 

my ſons and daughters die without iſſue, then over. 


Here was an apparent eſtate for life (with a very ſtrong Tas 
bility of intending to carry it further) and yet the court was of f 
nion no eſtate-tail in the daughters. 


Laneſturns? 


z 


— 


Hilary Term, 13 Geo. 3. K. B. 


and Fox, I apprehend, is a caſe in point; both againſt 
eſiaining the words hereafter fore born to the children of Lady 
l and againſt raiſing eſtates tail by implication. Determined 
igt of the judges. Eftates in truſt to preſerve contingent re- 
ders, James Lone was tenant for life ; remainder to, his heirs 


e, as purchaſors. 


aneſbor oug 5 


ines Lane, the father, ſeiſed of the reverfion, makes his 
; a deviſe to James, and ſays, nh If my ſon James die without. 
ſue,” meaning plainly, to take in his daughters; remainger, over. 
wit reſolved, Frances, the daughter of James, who died without 
e male, ſhould not take. VVV DN 


It would not hold, in our cafe, that to raiſe eſtates-tail by impli- 
ion, nor by reſtraining iffae, ſo as to ſignify iſſue male only: 
or here to reſtrain iſſue, ſo as to ſignify iſſue of the marriage only. 


This muſt be the reaſon Why Mr. Kenyon entered a proteſt againſt 
ing caſes, by ſaying, every will ſtood on it's own ground. 


1 muſt ſay, this is not only an eſtate which is not limited ſo as to 
Nee place according to law: But that no lawyer in the houſe, with- 
ut altering the intent, could make the deviſe conſonant to law. 


[Lord Mansfield —To be ſure, it is a very important caſe, though 
ery imperfectly reported in the printed caſes, which make an im- 
ofibility, by making the ſenior judge ſpeak firſt.] 


The caſe cited from my Lord Raymond is not his own report, 
ire was limitation in tail male to the ſons of James, the younger, 
s appears by expreſs limitation in the determination in the Houſe of 
Lords, though omitted in Lord Raymond. | 


| Bagger and Lloyd. John Lloyd, ſen. conveyed by leaſe and re- 
eaſe to the uſe of himſelf, for ninety-nine years, if he ſhould ſo 
ogg live; lame remainder to John; remainder to Elizabeth, wife of 
Jin, for life; remainder to truſtees during the life of the two 
Jn the younger, in tail male; remainder to himſelf in tail male; 


eat of Jobn the younger, to Thomas, the ſecond ſon, in tail male; 


Mit, and none of the brothers living, to the fourth, in fee, 


beben makes it ſaid, the will is revived, which is nonſenſe. 
tter reported in Salkeld, though not exactly. If he had diſ- 
| poſed. 


It 


Jun, to preſerve contingent remainders; remainder to the iſſue of 
werion in fee. He had four ſons, and by his will deviſes after the 


ainder to Paul, the third; remainder, en his death without iflue 


168 


This not an executory but immediate deviſe; and from and ie 


in what manner they are to take, affects the queſtion as much onthy 
ground as it does Holmes and Meynell, | 


poſed of the reverſion under the marriage ſettlement, it would cn 
within our caſe, Ts SF . 


— 


* 


[This was determined a veſted remainder'in Peter, the fourth (; 
and the court ſaid, this was the caſe of a reverſion expectant on 
eſtate tail, deviſed after death of tenant in tail, to another in a 


only declares when it ſhould veſt in poſſeſſion.] 


1 


Holmes and Meynell. There was an expreſs deviſe to the daugb 
| 0 


— . 


ters, and the heirs of their bodies; remainders over. Here it W 
evident, that he meant remainder to the ſurvivor on the death gf 
ther. If there had been more than two, they would not have rig 
an eſtate tail by implication, If the queſtion had been, how the x 
ter-born ſons were to take, in our cate, it might have applied, 


The reaſon againſt raifing eſtates tail by implication between na 
than two, is the uncertainty of the eſtate. This, then, appli 
rather more againſt Mr. Kenyon; for there might have been max 
than two after-born ſons, and the uncertainty of what eſtates, a 


Hob. 313. B. ſeiſed in fee, makes a conveyance to A. remain 
to B. and C. ſucceſſive, without ſaying ficut nominati in charta, N 
and C. cant't take immediately; they are not parties to the deed, an 
the remainder void for uncertainty, I ſuppoſe this affects the deviſe 


as well as the grantee. The title cf the heir at law is a certain: 
muſt be defeated by ſomething as Hireng as itſelf. If there be two vil 
and priority or poſteriority is doubted, neither can take effect. 


II deviſe to Jcbn Smith, Eſq; of the county of Middieſes; t 
mainder to his two nephews, and there be two perſons anſwering tit 
deſcription, the whole deviſe is void, k. © 


If T remember, Mr. Kenyon ſays, he deviſes an eſtate tail to the 
ſons already born, in expreſs terms, excluſive of the after-born ſons, 


_ 


* I believe it will occur to every reader, that the deviſe is only void in * 
caſe, if nothing can be found to explain it upon the will: In which courts 3 
catch at the ſlighteſt circumſtance, to determine the perſon, rather than the W\ 
ſhould fail; nay, even parol evidence has been admitted, in tavour of a will, i 
on ſuch a caſe, to explain the perſon intended: So that courts have, of late, 4 
leaſt, and perhaps upon the general principle, and the directions of the e 
wills, for the favourable conſfruction, rarely, if ever, been diſpoſed to let int : 5 
againſt the expreſs declaration of the teſtator, who appoints another, 8 ˖ 
was any poſſibility of tracing out, by any means of receivable evidence, n 
other was, TE 3 | 


A 


r * „ 8 6 


a ü Cy ; * of bs 4 ; N ww te 2% 1 4.4 Cubs 
4 : 8 4 25 
a Fu 4 „ r A * a. * 
| | | cr Mm I | E | , | B | 
Hilary I 7 Geo. 3. K. B. 
| fe ” ne . * 4 he ” 
* — = Fre — * - . 


a " 4 "I * 4 1 _ „ 7 „ e aw „ * 8 


* 
” * 
* * e Pun 


—_— — 


\crefore, there is no eſtate tail by implioation to the after · born 
m; and yet, by and by, he maintains an eſtate tail in thoſe after- 
in ban, by implication; Zan erde Be Tas, 1s. er Mente 
hereas ! think, it is rather noſcitur ex diffectts. 


* 


«ſtrained to the ſons of Lady Rachel; nor as eſtates tail, by im- 
cation, to the after-born ſons; nor as a diſpoſal of the reverſion un- 
the marriage ſettlement; therefore there remains only that it ſhould 
erate as an executory deviſe, whieh cannut-be, I humbly ſubmir, 
dalltent with the rules of law, nor with that uniformity of deci- 
ns neceffary in judgments, and which, I am confident, your Lord- 
hip will always maintain here, as long (and very long may that be) 
your. Lordſhip ſhall preſide in this court. 


1 . — 


Mr. Kenyon, in replication — L have looked into more reports than 


have cited, by ſome fifty: Many of thoſe cited on the other ſide, - 
thought were to be paſſed over, as they did not ſeem to-be to the - 


Win. The learned. Serjeant opened with a rule, which, 1 hope, 


ben not contrary to law. We differ only in our. conceptions of it's 


buld, It is not pretended here, that the heirs of Sir Thomas Mor- 


an are incapable. of taking ; how. they ſhould take, the court will 
e. 5 : | 


did not quote Holmes and Meynell as a caſe in point, but for the 
ke of Lord Chief Juſtice Pemberton's judgment in Sinner. 


ln the caſe in. Lord. Vaugban's Reports, 2 59, the extent of the 


ultice Wilmot faid, that he had often doubted the poſition there laid 
aly ag an heir cannot be diſinherited but by neceſſary implica- 
In, That he could wiſh there had been added, or plain intention, 


3 of Lanejborough and Fox, I underſtand, was an eſtate 
Bi ö ne Joo to James Lane, and after, an eſtate to the heirs 
ſic 4 The Lords were of -opinion, that the eſtate of James 
e enlarged by implication. I will venture to ſay, that it 


annot, bein X | 
A. only a chattel intereſt, be enlarged, even by expreſs 


the body of James.] 


X x | ROT hope, 


| think, ' have proved, that it can't operate as a remainder; nor 


Il decide the point, That -tbe teſtator's intent ought to take. place, 


reement or contrariety. In the caſe of Robinſon and Robinſon, the 
purt determined a different .eſtate to what the teſtator certainly 5 
jeant : But the teſtator's primary intent was, that deviſee ſhould - 
ke; and the court would fulfil that intention as far as by law they | 


opolition there laid down has been much doubted; Lord Chief 


od Mansfield ſaid, there was no queſtion there about the heirs 


* 1 
109 
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| Whether the Lord Mansfie/d—The only oround you went upon to ſupport i 


Whether the Queſtion too, Whether here is not an expreſs deviſe to the after 
gon doc no: born ſon? who has a power given him, whenever he ſhall be von, 
take by ex- Ge. to appoint jointure, and make leaſes, in the ſame manner as the 
preſs deviſe, other ſons. 5 . . = | 
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T hope, either by excluſion of the after. born iſſue,” ot by nit 
eſtates to them by implication, the limitation over may ſtand to th 
heirs of Thomas Morgan. ; PT ONT 
Lord Mansfield—As at preſent adviſed, I cannot wiſh, a farther x 
gument, the ſubject has been ſo well argyed on both fides ; and d 
that can be ſaid on it ſeems to be exhauſted: But if the Parties de 
tre a farther argument, I ſhall certainly give it, 


On motion made on behalf of Mrs. Fones, the defendant, it oa 
for farther argument. tt, 8 


12 February, 1773. 


meaning re- 1 | . FS | da TILE _— 
Arains he AS an executory deviſe, was a dying without iſſue, in the life of te. 


words to the tator. This, I think, is not within the intent of the teſtator, an 
= 3 therefore, it did not ſtrixe me. The words would carry to the if 
e. ſue of the ſecond marriage: If the meaning reſtrains them to th 

firſt; there will fall the queſtion. 8 1 


5 wry wy a But, ſuppoſe the meaning of the will don't confipe the word 
tingency, the firſt iſſue, then, whether there is not a double contingency, And 
| though in the cafe of be Duke of Norfolk; ſuch donble*cantingeny 
was thought too remote, yet I need not quote Saberton and Saber 
and many other of the more modern cafes, where it has been held 
that if the ſecond contingency never ariſes, - (as in this caſe, if ther 
were no after-born ſons) then the deviſe over is good, as withil 

the time of law. | 1 


I ſpeak no opinion; but would hear every point argued. 


after-born 


The caſe came on again Trinity term, 4th of May. 


Mr. Dunning — This caſe comes before the court from Chance) 
for the opinion of the court—— 1 ſhall ſtate hort). 


Sir William Morgan makes a deed of ſettlement previous * 
marriage: Eſtates tail are given, in the uſual manner, to his eldelt 
and other ſons; then reverſion to himſelf in fee. 


Then 


| | 1 7 NIS 10 PORT. UMTS 
Then he makes a will after his marriage, and d iſpoſes of ſome 
ates to bis youngeſt ſon, Edward ? Morgen, and the heirs male of 
body; then to the eldeſt ſon, in like manner; remainder' to fon 
be born after his deceaſe.; deviſes, over to his brother T. Morgan; 
- life; remainder to his heirs male; remainder to himſelf, in fee: 
bos of the eſtates purchaſed ſince the marriage. As to the eſtates 
wich he conſidered in himſelf, under the marriage ſertlement; | be 
ſpoſes of his eſtates, in Monmouth and Glamorgan, after: failure of 
ge of his ſons already born, and of any other ſon lawfully begot- 
n, and hereafter*to' be born, to bis brother, T. Morgen, for life; 
ah remainder to the iſſue in tail male. | 157 


Ile made this will the 2d of April, 1701, and died the 24th, 
wing iſſue, William and Edward Morgan, and daughters, Rachel 
d Elzabethb. William died an infant, in 1740; Edward at the age 
wenty-one, in 1746; then Rachel died without iſſue, and » E/i- 
beth only ſurvived. At this time the queſtion in all wills, is the 
err intention, which it's the duty and inclination of the courts to 
low. ny | 


dir Charles Morgan, nephew of the teſtator, was living at the That teftator 
ne of the teſtator's deceaſe, and entered on the death of his fa- meant Sir 

| „ | | - «1, Charles ſhould 
et and brother, and 1s in poſſeſſion. If the daughter take, it will take before his 
contrary to the intention of the teſtator. If the words after born daughter. 

are conſidered as preferring ſuch iſſue to his brothers, they may 
underſtood ſons of Lady Rachel, under the marriage ſettlement. 


This will was made in the teſtator's laſt illneſs: I think, we may That by after- 

rt, he muſt have meant after-born ſons, or ſons of whom Lady born ſors, be 
n | | | ir wm: e mult have 

ate] might probably be enfient, and who might be born after his meantof Lady 


ceaſe, Beſides, in his will he makes Lady Rachel guardian of theſe Rachel. 
ier. dorn children; which ſhe could be of no others but ſuch as 

ere to be born of her. If it ſhould be preſumed, the hardſhip 

bold have been great, if he had got over the then illneſs: Either 

that caſe he would have had an opportunity, and inclination, .pro- 

ly, on having children by a ſecond marriage, to have altered his 

ll, or, if he had not altered it, it 1s determined on the concurrent 

imony of Sir Eardley Wilmot, Lord Chief Juftice De Grey, and 

"0 Chief Baron Parker, that a marriage and children was virtu- 

/ arevocation of a precedent will. 


But take his m 
In iff 
Feratio 


| 3 1 That the con- 
eaning as large as poſſible when he had no after- tingency of 
e, the next remainder, in the intention of the teſtator an 3 | 
wg f law, takes immediate effect. | If the court over-rules whatever it 
— 05 they will over- rule not only the authority, but, which — 
5 110 5 e good ſenſe of many concurrent determinations. . But the next re- 
ere is no abſolute” deviſe; and eſtates- tail muſt be raiſed mainder took 
| EE ON | by place imme- 
diately. 
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by expreſs words or neceſſary implication. What neceſſ 
plioation means, but plain implication, I can't tell; and Rien 
any thing mere, I apprehend it would not have been uſcd 3 0 
day: No croſs:remainder would ever take effect by neceſſiry jn 
plication. I underſtand the court dropt ſomethinglaſt Term wh 
contingency with a double aſpect, which is a-quaint phraſe I do 1 
perfectly underſtand But if it means, as on truſt on one event . 
entire eſtate- tail to one pet ſon; and if ſuch an event happens t | 
the entire to another perſon ; I take this not to be ſueh 4 com 
gency: But this is ſo far a contingency with a double aſpect, x6 
bave conſideration of the after-born ſons, and if none ate bon 
then on that contingency, a diſpoſal looking immediately to 
heirs of Sir Thomas Morgan. N 


"What > Lord Mangfeld—Are you not aware that a double contingency 
' contingency, 35 in the Duke of Norfo/k's Caſe, where there were three or ſo 
with double ſuch. contingencies, e 
aſpect. | | | | pits + 
'[Saberton and Saberton there quoted; Stanley and Leigh. If a u 
is born, he takes the whole eſtate immediately; if no ſuch fon i 
born, then the deviſe over is good. I don't conſider this as in. 
:mediately affecting the - caſe, but only-quacungue vid dats, it wa 
taken hold of to ſet the argument in all its lights. 1 75 


This is an eſtate of inheritance. I. admit it would not be gool 
as an executory deviſe; that there is no expreſs limitation I acknOU. 
ledge: However, there is an implied one. Then as to' the pone 
of jointuring to the after-born ſons 2 


Lord Mansfield — This ſtruck me very much: But J take it l 
only of the eſtates he was ſeiſed ot in fee, not. of thoſe in. Manmul 


and Glamorganſbire. 


1 underſtand that after the death of the elder brother, the your 
ger ſon was to take all, and would be in poſſeſſion of the whot; 
and. as to which eſtates are concerned, the proviſo ſays,“ all the 

_** eſtates of which he was or ſhould hereafter be in poſſeſſion; 
and that the ſame power of leaſing and jointuring ſhould be on dt, 
and not on the other, or in a different way, was unlikely: And thi 
power is to ariſe on and not before their coming into poſſeſſion; 
ſo that though it could not take effect, perhaps, as to either of the} 
ſons provided for under the marriage ſettlement, either as to the pat 

into which:the youngeſt was to come firſt into poſſeſſion, or that W- 

to which the eldeſt; yet as to the other after-born-ſons, it might take 
effect; and then there is a deviſe by implication, or elſe the nf 
born ſons may be meant of the ſons of Lady Racbell only, aud, 


that be the caſe, it makes.for us. And laſtly, .as I underſtand, © 
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of Lonſtorongh and. Fox is made of impor ortance to the point : 
| * learned friend ſhe us in what they agree, 1 promiſe bs duese 
what they differ. ares pag 1 


1 


Me, Mansfield —I contend, . chat neither the brother, nor the two for ibe defen- 
: of that brother, took any thing under the will, by the refidu- dant. 
uſe, I maintain it to be an executory deviſe after an indefi- That it is an 
« failure of iſſae; and therefore too remote. The intention of the e 4e- 
lor will be ſupported, but not againſt the heir at law; except more, and 
don clear proofs. The intention of the teſtator alſo, however 1 
gu, cannot be complied with, if not conſonant to law The re- void. 

up Clauſe is, ** 5s to all my eſtates not hitherto deviſed, I give 

and bequeath, in caſe my ſons, born and hereafter to be born, die 

without iſſue of their bodies, lawfully to be begotten; then, in 

ſuch caſe, and if it ſhall ſo happen, I give and bequeath to my 

brother, Gc:“ | 


le ſpeaks, as plainly as poſſible, of eſtates not hitherto deviſed: 

e gives expreſsly, after a general and indeterminate failure of iſſue, 

will never be ſaid, that it Sir William had been adviſed by an able 

Pueyancer, he would have made a deviſe conſonant to law, if he 
14 not make ſuch an one, but one quite che contrary. 


As to the meaning of the words, * after-born ſons,” ] don't fee That for un- 
y gentleman arguing this point, has ſpoken with certainty, Wich coy wa 
{ the two meanings the teſtator had; whether a general failure n 
ive, or of iſſue by Lady Racbel. Both cannot be maintained; and the heir at lar 
nd then, for the uncertainty, the heir at law will come in. But ee in. 
pretend, whatever he poſſibly might intend, he has made the N 
ile ſo general, that it cannot be reſtrained to ſons of Lady Rachel. it is general, 
to eſtates tail, to be raiſed by implication to ell the after-born 2, 400 
P's, I believe there never was ſuch a raifing of an eſtate to perſons that eflates- 
Po had no previous eſtate given them. Where a man gives an '*1cennot be 
at to his ſon after his wife's death, an eſtate for life is indeed Hi * 
aled to the wife; but it is b implication (tri | bak wheve m6 

8 3 0 is Dy an implication ſtrictly neceflary But where no pre-. 
coſtend, no eſtate has ever been raiſed by any lower degree of n eltete 15 
plication, without a precedent eſtate. N 


1 2 00 Sheldon. In the caſe before cited, Holmes and Mey-. Unceruainey, | 
Sis take notice, that they can't give an Eſtate to the ſons, 
Ang * not know how and in what order they are to take. 
0 Il 40 lam has not given a tun, whether they (ſhould take for 
 Mainder in tail; whether they ſhould teke by croſs remain» 


* 


berg - - | 

etween themſelves; whether ſucceſſive; or how. 
| _— That no eſtate tail was raiſed by the words, For Want of eſtae 
0 4 fue male, or failure of iſſue male; for want of a pre. Precedent. 
© Fe, I think the caſe of Laneſborcugb and Fox is very 
— Yy much 
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* 
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That no ar- 


NG ol che ley and Leigb, I take it, there is no argument from them in tuppo 


caſes of Saber- Of this deviſe y becauſe in all thoſe caſes, there is an expreſs dil 


ton, &c, 


to the eſtates he came by after the marriage by purchaſe, and w 


en 6? + 


the whole eſtate veſts. Mr. Mansfield concluded with obſerving 


much to the point, where the queſtion was, whether Jung 1, 
took any greater or other eſtate than under the ſettlement. The 1 
jection was preciſely as in favour of Mrs. Jones: The coun ca 


there was no neceſſary implication, and leſs was not ſufficient © 


[Lord Mangſiell— Had he not an eſtate for life ?] Yes; hutum 
the ſettlement: And thoſe two eſtates could not be tacked rope | 
in two inftraments. What Mr. Kenyon ſaid did not ſeem to the al 
that the eſtate of Lane being for years could not be enlarged, Thi 
caſe of Moor and Parker is preciſely the ſame as that of Law 2 
and Fox, (except the eſtate for life) which, for the reaſon beſſe 
mentioned, and in the arguments of the caunſel, and in the wy 
nion of the houſe, ſeems to have been thrown quite out of the qui 
tion. And then the deciſion was, that it can't take place 83 
eſtate by implication; and as an executory deviſe was too fendt 
what is the natural conſtruction of the proviſo? Why, it wi 


leiſed in fee: And of ſuch eſtates for life are made, to all whoa 
to take in them. But, as to the tenants in tail, they could eie 
ſuffer a recovery, and bar the whole intereſt; much leſs do thef 
want power to grant leaſes, and raiſe jointures. As to croſs temat 
ders raiſed by implication, where is the precedent eſtate to raiſe then 


As to the analogy from the caſes of Saberton and Sabertin, Sta 
to thoſe after whoſe death without iſſue male remainder over is 1s 


[Lord Mansfield —As to this caſe, I would explain the double cor 
tingency more clearly than I had done. © If my ſons die without 
e iſſue, then I give over; if I have another ſon, and he die withou 
* iſſue, then I give over alſo.” ] 5 


As to the diſpoſal of them, the difficulty aroſe, that in caſe of 
real eſtate, an unborn perſon might bar the tail, when he came 
the age of twenty-one; but in perſonal, it was thought that there uu 
no bar, becauſe there could be no recovery: And thence, J take, tie 
difficulty aroſe. But the birth immediately is a bar in that caſe, and 


that as it could not be good, for the reaſons he ſtated, as an imme 
diate deviſe of the reverſion, it could no way take effect, but # a 
executory deviſe, and as ſuch, void. 


| f . : : : 1 ſ 

Mr. Dunning—! admitted, in ſetting out, that the intention 6 
the teſtator, however plain, cannot take effect, unleſs en 
law, I admitted, that as an executory deviſe, it was not g 


4 « 
» dy; "io A * * * * 2 


— 
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therefore contended, (without a ſhadow, of ground, that I 2 
1d) that Sit William Morgan meant an executory deviſe. Why 
o loch an aſperſion on the memory of my client's anceſtor, as 

o ſuppoſe he knew any thing about them, or their diſti nQions? or 
antto make, or in fact did make one? The words, © then and if it 
hall ſo happen, are the only words on which it is taken that he 
nt a future and not a preſent intereſt, I thought. I bad already 
iſwered this, and that no doubt was entertained about them, and, 
think, the court ſtill entertains none. 5 py 


It has been ſaid, from ſome notes in ſhort hand, which I do not 
ect to hear generally in theſe caſes, that he can't mean after- born 
ith the ſenſes; and therefore, that he meant neither. He muſt. 
ve meant one way or the other; and it is indifferent to me which 
meant. As to what has been ſaid, that in croſs remainders there 

1s a precedent eſtate always, the ground of all theſe determinations 
js been neceſſary implication ; in other words, plain intention: If 
ke intent is either way plain, I can't ſee the neceſſity of ſuch pre- 
Tous eſtate given by the will. e | 5 
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In the caſe Mr. Mansfield cited, where an eſtate for life paſſes by 
Bnplication, there is no previous eſtate to the party; ſo that, I think, 
be caſe makes againſt the argument. As to Gardiner and Sheldon, 
he caſe was reſted on the 5 uncertainty, and on that point, 


- 


don't think it quite ſufficient. 


The caſe of Moor and Parker was determined on the footing, 
that I can't tack two. inſtruments together. So was the caſe of 
aeſborough and Fx expreſsly, by what I have been able to ſee of 
lhe arguments and deciſion of the Houſe of Lords. And if I con- 
ended, that two inſtruments ſhould be tacked together, they would 
make againſt me, and I ſhould be arguing againſt deciſions. As to 
the point of joipturing, &c. my learned friend ſaid, it was of no uſe 
lo thoſe who had an eſtate tail, but to thoſe who had an eſtate for 
life, Then it was applicable to nobody . for it is taken in the ſet- 
lement always as connected with ſuch eſtates, to which Mr, Man/- 
1d makes it uſeleſs. It is not, perhaps, uſeleſs to have the power 


of vanung leaſes, raiſing jointures, Cc. 


| Lord Mansfield delivered the opinion of the court in the follow- Judgment of 
ing terms: 8 meh | 3 the Court. 


FE em, at the time of making his will, was ſeiſed in fee of Caſe ſtated. 

_—_ : es in Monmouth and Glamorgan, and alſo of equities f 

gp and of eſtates in Brecon; and had great eſtates in Mon- 

1 5 er the ſettlement. Eſtate to himſelf for life; remainder 

fee Wit, of Lady Rachel, in tail male; reverſion to himſelf, in 
* proviſions in truſt of the uſual contingencies of a ſon's 


. | 0 being 


* 
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being or not being. Having, therefore, this reverſion id fe 


ſeeing his eldeſt ſon 1 provided for by the marriage, de 
to his youngeſt ſon, Edward, in ſtrict ſettlement; remainder 10 
liam; then to the after- born fon, whom he makes alſo tea f 


| > nails rag N alſo teham f 
life; remainder to his brother Morgan. The next Gifpofiton rep 


the queſtion.— For the ſake of the har and Pudents, I cite ſo od 
of the caſe. © Foraſmuch as it is my intent and meanine 


#1 . all my ſons, and ſuch hereafter to be born, and their. iſſoe ly: 
3 e of their bodies, lawfully to be begotten, as aforeſaid,” (whichh, 
by nothing to be referred to but the diſpoſal in fee precedent) «x 
1 * without iſſue male. In caſe and if it ſhall fo happen, that my {ws 
Ay © William and Edward die without iflue, and any other after-yy 
bt jon without iſſue, then I give the remainder, which is a word 
#| * importance, and all reverſions, &c. which are words in cout 
4 * to my brother,” in ſtrict ſettlement, as before to his. ſons; Ay 
0 this he does with the ſame powers as under the marriage ſettlemem 
5 | Queſtion, Remainder in tail male to his brother's ſons; reverſion to his am 
F OT me right heits, in fee. The queſtion ariſes, whether the deviſe not m 
iy ſons, mean remote? Before I come to this, a queſtion ariſes, which is wy 
fy ſons by any material. Whether it is to be conſtrued, though there are no wars 
'F by Lots Ke: to reſtrain it, that the limitation in queſtion extends to the ſons he 
it chel only? might have by any marriage, or thoſe by Lady Rachel un? 

by There is a power given to his eldeſt ſons, ſo to his younge, 
K when they come reſpectively into poſſeſſion, to make leaſes; the 
* ſame power is given to his brother Thomas, and his heirs male, when 
1 they come into poſſeſſion ſucceſſively. CFE TEN 
ia eee Queſtion, Whether the limitation, as to all the lands under the 
IN void; if it be, ſettlement, is not void? If it is, the daughter is entitled, as the fr 
GY defendant en Verſion was in Sir Milliam in fee. 
4 tuled. | | 5 | | be: of 
84 It is contended, that by the after-born ſens, is meant ſons ij any ſt 
1 ceeding marriage; which, there being no previous limitation tothe i 
9 ſue of ſuch ſucceeding marriage, then there is a limitation of aſee; but 
I ſuch a fee which the law will not allow, but upon certain reſtrictions 
bi It has afterwards been contended upon another point. 


es 
EH 
SIE 


What izne- If of the diſputes in the world ariſe from words.* It is ſad, 


f. im 1. . . . pa . a . 1 e 

das. neceſſary implication muſt be; and zhis neceſſary implicaticn . ; 

1 an impaſlſibility to be otherwiſe, I here never was ſuch an one. 3 
1 | ceſſary implication is ſuch as does not want a conjecture, but, upon dt 


whole, cannot be doubted of, 


In the caſe of Corrington and Hellier, a man by bis mm 9 
ing to make a family ſettlement, and to prevent the remaind? 


* 


* Vide Eſſay on Human Underſtanding, c. 9, 10, 11. being 


— 
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*. the tenant, he having no freehold, made an eſtate 
| neh nine years, be ſhould ſo long live: The drawer omitted 


1e an eſtate for ninety- Dine years; but Lord Hardwicke, on the 
th tal view of the caſe, thought the words were to be added, 70 
40 the plain intent. Serjeant Hill in opening, ſaid, there was 
9449 of the intention; but that it was not ſo expreſſed as to take 
0 by law. Mr. Mangsfeld pretty ſtrongly doubted the intention.; 
ind when intention 18 doubted by counſel, without argument, I own 
t goes 4 great way. Sir Wilkam Morgen, who had moſt amply 


bis brother, whether he thought of a ſecond marriage, or no: Nei- 
ther he nor the drawer plainly, had thought of an executory deviſe. 
Nay | think, therefore, this devi'e may be ſupported according to 
the intention of the teſtator, /wo ways: Firſt, if he had a view to a 
fond marriage; if that had taken effect, according to what has very 
juſtly been ſaid by Mr. Dunning, this marriage with iſſue would 
have been a revocation of the ſettlement and will; ſo that the bro- 
ther would not have taken the reverſion till after a general failure of 


before bis death; he makes Lady Racbel guardian and executrix. He 
diſpoſes of the remainder by theſe words expreſsly, remainder z not 
renainders, as conſidering what eſtate he had to give, and finding it 
was only what ſhould be remaining in him after the failure of the 


vith the ſeveral ſabſequent limitations over to the iſſue; reverſion to 
himſelf in fee ſtill reſerved. But taking the words after-born ſons in 


ary vtber marriage ſhall take an eſtate tail. 


In caſe I ſupply the words, In caſe my ſons: The ſons I have 
now, or any hereafter to be born ſon of any other wife, lawfully to 
be begotten, ſhall die without iſſue of their bodies, lawfully to be 


begotten, then remainder to Sir Thomas Morgan? What then? 


I Sir Thomas Morgan is not to take till after failure of the iſſue 


mak; he not meaning to diſinherit any of his ſons; it then follows, 


lat they take an eſtate tail. And the other ſons are an example how 
are to take it; ſcilicet, ſucceſſive. * 


As to the power of jointuring, Sc. which is properly given to te- 
"ants 1n tail, if it extend to all the ſons, as well on eſtates under the 


leulement as in fee, 
the iſſue of his 


„( 


(and that part which impowers his brother, and 
brother, when they ſhall come ſucceſſively into poſ- 


- . 25 
Verba relata, &c. | Doki 
e : 
um eſt quod certum reddi poteſt. 


TH. © ſeſſion, 


te words, if be Hold fo Jong live. It was not impoſſible he ſhould | 


vided for bis daughters, being poſſeſſed of a very great eſtate, a- 
A default of heirs male of his body, uader the ſettlement, gives do 


ide male: But taking it, as I verily believe to be meant, of Lady 
Rachel only, The teſtator was ia his daft :Uingſs; the will three weeks 


fates particularly limited under the marriage ſettlement ; this which 
| remaized he gives, under that deſcription, immediately to his brother, 


the largeſt ſenſe, what will be the conſequence ? That the ſons «of 
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ſeſhon; can't pr oh; 1 think, 9 to the —_— my 0 
is, 46 cler cond expreſs us poſſible, an eſtate tall to che —> 
after to be born, in the Aridteſt ſenſe; remainder in tall 40 his 
ther; reverſion to himſelf, in fee. If we are to donſtros this 3 
executory deviſe, we are defired to Brain 4 comſtructim in wth 
ger afide the teftator's whole will and intent, which onght n to * 
We ſhall make our cer gute according to our preſent o 


af we ſhould: alter our Ae we will Have Nt 1 mai, 


{It never, J believe, was arches aitited in the Kin 2 Bc 
And'the Lord Chief juſtice made his deoree according to the et 
ficate; from which decree Mrs. Jones appealed to the Hook 
Lords, rn the counſel _ to be * ke. bu 22, 17. 


»: Wt his hide time a cröſb appeal was broupht Abd des 
the court of Chancery, concerning ſome copyhold lands under t 
fame will; and both were proceeded upon together. 'The'queſſ 
upon the eopyholds was befote the Lord Chancellor, at the fining 
after 7 iuity term, 177 but, as the queſtion which was before th 
King's Bench appears much the principal, it ſeems better to talen, 
gether what relates to that, tbough, for convenience of the part 
both were argved together before the Houſe: Andi ſhall ben 
cipally taken the argument in ſuch parts as were little or not f 
urged before the court 6f King's Bench; und which, though ty 


did not ſeem” immediately to affect the n ee anti 
deveral uſeful Points, | 


: 
« * ; 1 Y 4 % vo * 


CrnTIE 1e ATE was hegnraed aa 04 the Lard Cay 
\CELLOR made his'DBCRKEE purſuant to the crRTITICAII! 
From which an'&PPEAL was had to the Hovse of Londi 
and, by the nen 15 ws Jones, "DECREE: E WPFIRNTD 


The King againf Newman, and others. | 
On the Game- AF, 


| N ar infotmiation for witdoe conviction on the Aatote again 
keeping and uſing greyhounds. IA 


\d 
* 
22 ® 


an, it appears on the evidence, convicted two o pen 


eee eee e mfelves unqualified, but who were out with aqui 
aw Let perion ; which they pleaded in their defence, and that the 15 
cen were not their own, He ſaid he kñew it, and, turning to his be 


1 juſtice, laid, They ate duly convitted,” and obliged 
mln the ſta- brat es os to conviet them. The information is againſt 
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In this caſe it was faid, an the part'of the Juſtice, that the oon. 
ard perſons 1 ot being qualified by their ow evidence, and it hat 
gearing by any evidence expreſsly, that the perſon they were with 
10 2 dalle perſon, or that the dogs were, as they aſſerted, not 
lei, but his, that the information might not be granted. It was 
«her laid, that it Has never been adjudged,” that unqualified perſons 
| with qualified, were free from the penalty nor that it fignified 
tether the dogs belonged to the qualified men, or to the others: 


ie the being out to e them, was ſufficient within the ſtatute; or 
el it had been much doubted—Serjeant Burland, for the defen. 


* + | | | 14115 
Lord Mansfield Let the juſtice pay the whole coſts, ak 4 20 ths 
de the Matter. 28 eee e 


el) 

walihed? 

Lord Mansfield —Yes - and it's matter of tenderneſs to take it this 

ay, I know you to be very judicious, and thought you led to it. 

W he defence you ſet up for the juſtice was none; if it had been ever 
r DIM ad T2007 ih COS 0G 


I remember the caſe at Exeter of the poacher; the greyhound 


\ 


ken in his poſſeſſion: 'Eveli a ſpecial jury had no doubt; but found 


Shall not a gentleman take any body out with him, to beat the 
ſhes, and ſee a bare killed? It appeared too, on the evidence, 
that the ſummons was taken out on the Sunday, and that the parties 
aked an, hour's time to go for Mr. Lincbh, the gentleman they went 
ut with, who, they ſay, is worth ſeveral hundreds fer annum. It 


7 


zinels in three or four hours at leaſt. 


I This, Lord Mansfield obſerves, with ſome of the above- men- 
toned, were very aggravating circumſtances. However, you know 


oo then to refer it to the Maſter, which was granted accord- 


The King againſt Sir Joſeph Mawbey, and others. 


0 
ti Funde quarters found preparing for that uſe, in the propor- 
b one-third wheat to two-thirds barley. Ro en 


They 


ant Burland—Does your Lordſhip think them ſuftciently 


for the defendant. Keeping and uſing ate the words of the ſtatute. 


i. not pretended on the other ſide, but they might have brought this 


ſe reagth (he added). of your own caſe : Take it by way of in- 
mation. Serjeant Burland, however, thought it adviſeable to de- 


N the ſtatute of 11 6. 3. againft diſtillation of wheat, two Barley mixed 


with forfeited 
wheat ſubject 
to be ſeized 
with it. 
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ning up « They took thirty quarters of the wheat the defendany ys 
the ad dot the conſtables from taking; and Sir Joſeph Mawbey makes buy. 
ſufficient. „ 5 


ſecond ſeizure, they found about an hundred and fifty quarters mixed 


tiff; if otherwiſe, for the defendant; and ſubmitted to the opinidt 


one-third to two-thirds Servants, with broomſticks, &c. prevent 
warrant them in what he underſtands they are about. 


ſame proportion as before. Sir Joſeph Mawbey lets him in, but wal 
ſuffer the quarters to be taken, 7 


ſchb and Thomas Mawbey, : 
Lord Mansfield made his report. Special verdict found. that Mev 
quarters; that they found two hundred and fifty quarters, two-tiit 


parts wheat, and one-third barley ; that they found them ſo mi 


 Mawbey and his brother violently reſiſted and obſtructed the ſeizur 


or any for his 'uſe, penalty enacted; then power on warrant as 


—— 
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ſtable a promiſe in writing, to ſurrender the aforeſaid wheat 

defires the conſtable to ſeal: Afterwards, they turned the —. ) 
away, and altered the proportion to one- eighth of wheat to deb 
ley. Thus they contrived to make an uncertainty in the nl 
and quality of the commodity. 8 . ee 


- A ſervant of Sir Foſeph depoſes, as to the mixture in the proyy 
tion of one-third ot wheat, and in the manner neceſſary for di 
ling. The ſeizure of the wheat by warrant, and the preventing 
and afterwards, the ſhooting the wheat and barley together, in u 
degree by himſelf; and believes, the other ſervants might ſhootm 
together, as they were ordered. Te. 


Coote Miller, one of the men who were commiſſioned to exec 
the warrant, depoſes to the tenor of the warrant, and names 
perſons who were alſo to execute, and went together, Proporin 
Furneſs and Thomas Mawbey had the warrant ſhewed them hely 
receipt of a note from Sir Joſeph Mawbey, which ſays, if law wi 


Jabn Lumley —Coote deſired to fee whether the wheat was in th 
Rule to ſhew cauſe why judgment ſhould not go againſt Sj 


Sey and his brother were traders in diſtillery ; that they were n 
millers; that Gough had reaſon to ſuſpeR, that there more than i 
that it was utterly impoſſible to ſeparate them. That on going u. 
about one-third part wheat, and the reſt barley ; that Sir Ju 
and, on the whole, if the ſeizure was /awfiul, they find for the pl 


of the court. 


11G. 3. c. 1. prohibitory of exportation of wheat and 4 
flour, and the uſe of them in diſtillery, then if any diſtiller, 
have more than five quarters of wheat or wheat-flour at one 1 
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—w conſtable, to enter and ſeize, "There is an exception of 
en of corn and millers. The queſtion aroſe on this, Whether 
best ground, and flour ſo mixed with barley, was forfeited ? 5 


* & : 
F | * 9 *. 


The old caſe was cited, if a man of his own act, mix hay with 5 
hay, or money with my money, ſo that they cannot be ſepa- 
# not the part of each aſcertained, the whole ſhall be mine. 


0. J. Warn and Eyres. The queſtion was on an action of 
Tall and battery; the plaintiff violently threw ſome money into 

| hexp of money of the defendant's. There it was ſaid and agreed, 

the plaintiff had no right to any part; that otherwiſe a man 
nd be made a treſpaſſer againſt his will. | 


On the other ſide, that by the 13 G. 3. (theſe are annual acts.) 
There is an authority to ſeize any mixture: So that the legiſlature 
ovoht with Sir Foſeph. 1 


The principal thing which ſeemed obſervable in Lord Mansfield's. 
eport was, that the jury found him and his brothers at millers. 
tzppearing ſtrongly on the evidence, that the mill was not worked, 
hor had tackle as of a grinding mill, within the ſtatute, but was as 
colour for the keeping the wheat, and applied to the purpoſes of 
the diſtillery, | | > | | : 


1. 


The wheat appeared in the evidence about two hundred quarters, 
he barley four hundred and fifty quarters. 4 


Lord Mansfield obſerved, it was very laborious to ſeparate the 
Wheat from the barley ; and if the wheat had been mixed by their 


wall fault, they could have recovered nothing. 


The obſtruction on the evidence appeared not very violent, con- 
dſting in threatening tongues, without beating them. 


Mie, In the pleadings before, in reply to the obſervation of the 

act ſince his reſiſtance, providing for ſeizure of any mixture, 
t was ſaid, the act did thus ex majore & abundanti cautela, 
That in the caſe of embroidery, upon the act 22 G. 2. c. 36. 
with which, and the proviſions of this act, a compariſon had 
been made, there was a poſſibility of ſeparating. pri 


Ty Mansfield—1 had no doubt at the time, nor any now. But You ex 

17 re deſiring a ſpecial verdict, -I thought it neceſſary, for — 2 

alas of a more ſolemn argument, to grant him that. I won't addita inter- 

vill no what has been (aid by myſelf on the trial, being merely 2 
os to hear the opinion of my brothers. There has been no: 


3A , thing 


= | * 4 


Hilary Term, 23 Ge 5. K. B. 
i thing new, but 


wy | 2 — | 2 _— eee, 
lying, che act of the preſent King is expotin 


But it has been made ſince this queſtion, to ſhew the feng 
of the legiſlature, in caſe any queſtion ſhould ariſe in future "op 
the caſesin which the Jaw, in other inſtances, has given a pou 
ſeizing forfeiures, though mixed, it has been done in dg 
at the time appointed for the ſeizure, but ſeparable in their On 
nature. 8 ö | 


Ia caſes of ſeizing of velſels, if the legiſlature means to ſy ty 
ſhip, they will ſay ſo in expreſs words. As to embroidery, it whe 
have been ſeparated from the cloaths. A deubt might, without ti 
be conceived, whether if embroidery only had been mention 
"uy thing elſe could be ſeized? There is an exception of t 
millers. N : 


Lord Mansfeld obſerved farther, the ſeizure in a mill made ty 
difference here, the parties did not come within the preſumption 
It is a temporary act, one of thoſe ſeldom made to continue longs 
than a year, and, I believe, generally with a power reſerved of bv 
1 ing diſcontinued ſooner, on ceaſing of the occaſion. It is made ft 
the public benefit, on great exigences. Whether Sir oe V Mos: 
bey mixed the grain, or bought it mixed, he is a treſpaſſer againk 
the law, and ſhall not avail himſelf of his own wrong. Therfor, 
_ 1 [ continue of opinion, the obſtruction to the ſeizure, made by Sr 
Ys nb, Joſeph and his brother, was not juſtifiable. Were it otherwile, the 
ria. act of the 11th of the preſent reign deſtroyed itſelf. There ſeem 
to me no doubt on the point; and the only queſtion can be on the 
value, which was determined by the verdict, and was always in tix 

ſame proportion. 7 


The Judges Afton and Aſbburſt delivered their opinions on ti 
circumſtances principally with Lord Mangfeld; only the former ob 
ſerved, that the act bad no occaſion to ſay, whereas a dilpil 
has ariſen, Ge. and that on an action on the ſtatute there couid 3 
no doubt about the number of the quarters, nor of 5 /. penalty io 
every quarter. The latter faid, the cafe in Popham, of hay wy 
was to the point. That he could not agree with Mr. Ze, that 11 
client did not know the law; but he did not mean to oblerie, but 

evade it: And concluded with a wiſh, that all who were 1. ( 
lame intention might find the ſame fate.“ | 


Proſecutor being ſatisfied, Cour T ſet a Fine of 65,84. 1 


| — 3 4 tha 
is agreed to take the ſum of 5001. which was conſiderably leſs | 
i | ſettled by the verdict. | 

i Dolus & fraus legibus inviſa. 75 

Th das neoxaile xa g ory TURUYTR YE Pim. 

lt 4 
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| 


Eldridge. | 


|) The nominal obligor offered evidence to prove the confi- 
xceptcd to the admiſſibility of the witneſs. 

| On this, a new trial was moved; and, in the argument for the 
pew trial, Tomkins and Barnet, 5 W. & M. was cited. Action on 


bond entered into by three on an uſurious contraſt. Uſary was 


admitted in evidence, There was alſo cited the caſe of Go/ling and 
lie Eq India Company. | . 


Lord Mansfierd, on this motion of Mr. Buller, mentioned a caſe 


at Guidball, Two defendants in an action; queſtion on admiſſi- 
dilty ; they were charged as partners. Said Lord Mansfield — be- 
12 4. THF We" | : . TI 

une 1 admitted each as evidence againſt the other. 


a council mentioned the name of the caſe, which he ſaid was 


hackbouſe and French, and that Mr. Dunning was council in it; 
at tus lordſhip ſaid he was not quite clear, what his opinion was 
ihn that caſe; or, at leaſt, that the reaſons upon which he ground- 
ed his judgment had flipt his memory. e * 


Conviction. — — 


( N 2 conviction on the ſtatute againft hawkers and higlers, 


8 ſtates that A. being one credible witneſs, fwore 


{y of forgin a li 
58 4 ah 5 


that 


T)OND entered into by two obligors jointly and ſeverally. 


feration illegal: The Judge, before whom the cauſe was tried, 


jt up as a defence againſt the bond; and one of the obligees was 


Of licence nnd 
duty to be 
paid by haw- 
0 kers and hig - 
3. c. 25. 9 & 10 W. 3. c. 27. 3 Ann. c. 4. 7 Ahn. c. 7. 1 G. 1. c. 12. Of the penal - 
ee vide 9 & 10 W. 3. c. 27.1. 5. Of not having a licence ready, or lending, vide 
7 Of hawkers of unſtamped newſpapers, vide 16 G. 2. c. 26. ſ. 5, Vide Burn, title 
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may be had, ſal to admit the appeal, duly offered, or want of due publicatid 


' Pleas, vitiates * ſelves at Mefiminſter, or whereſoever we ſhall be in Eng | 


4 


K. B. 
that B. the perſon convicted, travelled from town to | 
higler. The affidavit of A. afterwards ſtated in the con 
that the ſaid B. ſold him four yards of ribbon. 


184 Faſter Term, 13 Geo. 3. 


— 
— 


Own a, 
Viftiog 


' Conviction bad—becauſe the matter that ſupports it is fall Al 
the affidavit. © 


Information. 


' 
= 


Information, FA 
not proper to 
try a civil 


right, law. 


HE court will not grant an information to try a civil qu 
tion; except where the parties ſtand out againſt a try 


This was on a complaint againſt commiſſioners, by act of 
liament for lighting and paving, for not ſuffering their houſe, & 
to be rated; to which they defended that ſuch houſes were 1 
within the diſtrict. e | 


'The court were of opinion, this was a ſubje& more proper 
an appeal, than an information. ; v 


appeal. 


Appeal from \ \ THERE a power of appeal to the quarter- ſeſſions is go 
2322 falſe by Parliament, and that to be final; no other mode 6 
ons final, and | og 3 oP | . 
what relief trial can be admitted than that preſcribed by the act; but on 


and how. Purſuant to the act, the court will give the neceſſary reliel 


Motion adjourned, till the party who moved has an opportit 
to appeal againſt the next rate to be made; for that by this meal 
either the queſtion would be dropt, or the rate tried; and eli 
way thoſe who moved for the information would have the ode 
for which they moved. 5 


Informality. 
Stile of the OT I ON againſt an execution levied on judgment of 
Tie Beack court, on account of informality. The wril K of 
miſtaken for Plaint before our Juſtices at Weſtminſter, which is the ſilk 0 


» : i 
that of the Common Pleas—whereas. it ought to have been © before Os 
Common 


the judgment, | | | 
5 Rule granted to ſet aſide judgment and execution. 


Rel 
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Faſter Term, 13 Geo. 3. K. B. 


wth. 


I 


Return to Mandamus. 


TOTION for an information againſt the mayor and bur- 
geſſes of Nottingham, for a falſe return to a writ of Manda- 
5, The writ recites, © Whereas it has been ſhewn, and that 
there have uſed, and ought to be, fix junior counſel choſen; 
therefore mandamus, &c. to aſſemble and chooſe accordingly.” 


They return to the mandamus, that there ought not to be fix ju- | 
or counſel choſen as above, at the time of the writ iſſued, nor 


Evidence of election from 1712 to 1722, in the manner required. 
y the nandamus. 


1 — — "6; 2 
"_ * 8 
3 — 5 
Page — —— 2 4 D * ho — 


Objection to the information, that there was no appearance upon 
he charter of ſuch mode of election, which ought to be ſtronger 
Wridence againſt the uſage ; eſpecially when for fifty years there had 
onfeſſedly been none ſuch, than any they could offer, to induce 
he court to grant an information, - e | 
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On the other fide—that there was ſufficient ground for an infor- 
nation ; and that this was the only way of bringing it before a 
ry: And that if the right had once veſted, ceſſavit could be no 
ir againſt it. That at leaſt they ſhould have made ſuch a denial, 
s to alledge that the records contradicted ſuch right; otherwiſe, 
Ihat it ſhould be taken at preſent that they ſupported it 


Motion ordered to be adjourned, to ſee whether the parties would 
bring it on without information, granted. — * 


Davis against Morriſon. 


Action of Trover. 
$5 E Deeds bought plate of the defendant, and gave him Aa Pawnbroker, 


Craft on a banker. The defendant Morriſon gave a receipt not knowing 
goods to have 


» been unlaw 


| by deceit, not lis | | fully obtained 
vg ot liable to anſwer. Of brokers, that they ſhall be ſworn, vide 13 K. 1. ſt. 5. in Ruff head s Ap- 


ale to a pawnbroker not to alter the property in London, vide 1 J. 1. c. 21. their fees, 21 J. 1. 


on this draft as for caſh. Deeds pawned the plate to the plaintif 


c. 17, \ „ 
* 15 3 ſt. 2. c. 16. ſ. 2, Not to buy and ſell bullion, 6 & 7 W. 3. c. 17. ſ. 7. Stockbro- 
„on 3 c. 20 ſ. 60, Not to extend to carrying on any home or foreign trade or p3rtnerſhip, 


exc . : 
e inſurance, vide 6 G. 1. c. 18. f. 2 5. Exception in favour of the South Sea Company, 6 G. 1. 
"Wu + 27. Ealt India Company, 6 G. 1.c 18.1. 28. Reſtraints and penalties on ſtock jobbing, 7 
= ; 9 Enter all their contracts, 7 G. 2. c. 8. ſ. 9. Penalty vn retailers of ſpirits taking pledges, 
eee 1 {. 12. vide alſo 30 G. 2. 24. 32 G. 2. c. 24. f. 2. | | 


—— — 


: Quilibet 1 
tabitur 


præſumitur optime pro ſua cauſa dicere 
præſumptioni donec probetur in contrarium. 


4 „ a pawn- 


. - 


$% -* 


| f 3 e e 2 — 
Eaſter Term, 13 Geo: 3. K. B. 


EN 
— — 


a pawnbroker, ſhewing him this receipt given by the de 


Ende, 
evidence of his property; on which Davis took the goods all, a 
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, 1 u pay 

: The draft was a bad one; for Deeds had no money with the be 
; 7 ker on. whom he drew. Deeds was tried on an.indjiQment on th 
v2 30 G. 2. preferred by Morriſon, for procuring, under falſe 
5 tences—Davis produced the goods on the trial, to coneict Da 
„ e Morriſon ſeized and kept the goods. Davis on this brought x 
ue . action of trover. The jury at Guildball found a ſpecial vert 
by ſubject to the opinion of the court. | Ne 
. Mr. Bearcreft — The ſtatute of James has a very long preants 


complaining againſt a new ſet of brokers. 

Then / 4. recites, that no kind of goods that are ſtolen, or th. 
bed, or badly or unlawfully purloined or come by, but theſe tk; 
them in pawn; therefore, for the avoiding of the ſaid miſchief; 
inconveniencies, thefts, robberies, felonies and bad people; thei 
proceeds to enact, that no property ſhall be changed in gook 
wrongfully or unjuſtly purloined, taken, robbed or ſtolen. 


It is obſervable, that acts of parliament, in deſcribing felon 
generally, uſe the word ſeloniouſ y, as in an indictment; now here 
though they deſcribe a felony, they purpolely avoid the word fe 
niouſly ; diſtipguiſhing, I think, clear between unlawfully came h 
or purloined, in a manner not ſubje to an indid ment; and fu 
as are feloniouſly come by. I he far. 34 G. 2. ſays, to be ſure on 
of goods, when the pawnbroker knows them to have been fraud 
lently obtained: But, I think, that by the Statute of James whe- 
ther the pawnbroker knows the fraud or not, no property vell 

And I] think it is of great conſequence to the public, to have ti: 
ſtatute ſo conſtrued. Mr. Bearcroft particularly urged, that Dow 
had never any property in the plate; it having come to his und 
againſt the right of the owner, in whom he contended the propeiſ 

always remained; and, therefore, that an action of trover was Nd 
maintainable. And he cited 6 Mod. 114. that goods obtained 
fraud were no property. ¶ But note, this was as between the pati 
and not as a third perſon. | 1 


It was contended for the pawnbroker, that it was neceſſaty . 

the fatute of James, that the taking ſhould be feloniouſly, ui U 
armis; that Mr. Morriſon gave credit here to Deeds on the dial. 

as for caſh, He did not queſtion whether he had caſh at i 

| banker's ; but gives credit to the draft as caſh: T herefore, the de- 
fendant Morriſon having endorſed the bill of parcels, acknowk% 
ing the receipt, accepting the draft as caſh, is not at liberty {0 take 
advantage. Mr. Das accepted the draft on Mr. Morriſon N 
dit as pay ment. Mr, Morriſon has no right to ſay Deeds ca 
fraudulently to the goods by falſe pretences, and, therefore, no 10 


8 


Eaſter Term, 13 


Geo. 3. K. B. a 187 


ty veſted. Davis contributed to convict Deeds, and this ought 
* turned by the defendant to his prejudice, TENT : 


r ord Mansfield —T be caſe is admitted by Mr. Bearcrof?, that it 
dold be exceeding hard: If the dau, however, will have it fo, 
reis no remedy. But, I think, this caſe is act within the fa- 
ie of James which makes tbe property not veſt againſt the 
jolt owner, as between him and the Zaker. Fe 
Vere Morriſon acquires to himſelf property, without the concur- 
ce of the owner; he gives credit to a cheat: Who is to ſuffer ? 
e, ot a third innocent perſon ? 1 | 


Mr. Juſtice Afon—1 think the ſtatute is to be underſtood of a 
-udulent, tortious, or ſurreptitious taking, without the concur- © 
ence of the owner. If the word obtained had been in the ſtatute, 

ſhould have thought it clearer : But, as the evil is greatly en- 

reaſed fince the atute of James, I could wh the pawnbrokers took 

their peril, 217 | 


Mr. Juſtice Aſurſt much to the ſame effect as to the conſtruc- 
lon of the ſtatute of James. | 


Bail. 


rvant to an hatter, hired for a year. He lived in a ſeparate houſe * 


| ; an hatter, re- 
the court rejected him. jected. 


Notice of Bail, with the Sur-Name omitted. 


HE court gave them leave to take two days time to juſ- Sur-name of 
tify. 8 eo. „„ bail omitted; 
time to juſtiſy. 


Zoffani again}? Jennings. 


N a rule to ſhew cauſe, why, on payment of coſts to the 


I maſter, the trial of the cauſe between the parties ſhould not 
put off till next term. 


Affidavit on which t 
” 4 material evid 


luch a regiment, 


he rule was moved, was, that Major Bruce Athdavit that 
ence to the defendant ; and that he is major of m-jor Bruceis 


which regiment is now at the Grenades. * 


t might have done if the cauſe had appeared to have merits. 
I _ 


Objected 


kerſon offered as bail, was deſcribed in the notice as an hat- Ball deſcribed 
ter; on exception taken to the notice, he appeared to be a better, be- 


— 


te vil, a 0 of ſuch a regiment, and that the regiment 1s at the Grenades, held not ſufficient to put off 
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Objected— that the major himſelf is not ſaid to be at the 0 
nades, but only his regiment. 3 | 

Lord Mansfield—There is certainly a flaw in this affidavit i 
does not ſwear that Major Bruce, but his ' regiment, is at the 05 


nades. I would not have gone upon this wholly, if there had tv. 
merits. ot ni 8 TO CT EIETIY 


DIiscHARGE THE RULE. 


Harrington again// Jennings. 


\OMPLAINT againſt an attorney for not aCting according 
h to his duty as ſuch, in forwarding the plaintiff's bufinek 
and, that he did not proceed againſt the original debtor, but admi 
ted of one Mr. Hughes undertaking, per quod amifit, her debt. 


It was a debt on a reſpondential bond. 
It was ſaid, that the attorney had favoured the original deb 
unduly, | | re „ 


Beſides, that he was not at liberty to act out of the general courk 
and contrary to the authority given; and then to ſay he had don 
for the beſt. | 


That he does not ſay he explained the nature of the proceed 
to his client; or gave her to underſtand the was made to giie i 
the benefit againſt the original debtor, and rely on the other lg) 


That it is true, ſhe conſented in general terms, not underſtand 

„„ ing the nature of the buſineſs — ſhe ſaid it would be very gs 

able to her to have her money; but this was not giving an aud 
rity to 1% her money for her. 


That the attorney might have been ſure, that Hughes was 00 
ſolvent, or he would not have made himſelf reſponſible for a mi 
in ſo bad circumſtances, as the original debtor was known {0 be, 


Mr. Juſtice Afton—The queſtion is, Not whether 7enm"g * 
be ſecurity for the bond, or, whether ultimately he hall be Iu 0 
to an action; but whether there is ground to proceed olg 
againſt him now ? | 


If he ated not intentionally ill, but with good delign, __ 
eventually unhappy, this is a ground to proceed criminally abi, 
an attorney, 3 


Fill 
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iſt, as to the bond, when B. offered bail and ſaid, © it's no 
| matter whether good bail, I am ready to pay you an handſome 


compliment. —“ No,” ſays Jennings, I will not conſent.” 


hen Hughes, whom he ſwears to have taken for a good man, and 
"hom U can't ſay be has ſworn falſely in ſo ſwearing, offers to put 


0 another. 


Then as to ſuſpending the proceedings on the bail bond ; it ap- 
eus the worſt part: But ſhe new and approved it, as appears on 
her affidavit, | | a 


t was to be paid; and Jennings ſeems to have thought ſhe would 
ave the Money, | | 


However imprudent it may have been, it does not appear to have 
been done malo ani mo. N | ME 


As for Hughes having been diſcharged from the proceedings on 
be attachment, it was done after ſhe had diſcharged Jennings from 
Qing for her. As ſhe may have her remedy by action, if it ſhould 
ppear he knew Hughes not to be folvent, which would he very 
jad; the court will not grant an attachment in a doubtful matter. 


if would have no remedy againſt him. Hughes is living, does not 


ppear inſolvent ; ſo that I don't ſee but it may be better for the worded 2 
Jaintif = | = tion. 
; mY opinion with my brothers, the rule ought 2 be. dif 

Ive N | | 


RuILE DISCHARGED. 


9 Na mandamus moved againſt the Commiſſioners of Waver- 


tree for not lavi | . "hs | 
lament ying out public roads according to the a& of 


2 Mansfield—I don't think we can ſuperſede the adjudication 
Juſtices, unleſs manifeſtly unjuſt, | 


3c But, 


n and perfect bail, Sc. A beiter offer one attorney could not make 


As to the promiſe about paying the money, ſhe knew by whom 


; 55 


Mr. Juſtice Aſpurſ.— The court will not grant an attachment but Attachment 
on a clear caſe; nor proceed criminally, where the conduct of a will aot de 
arty ſeems to have been intended for the beſt. B. appears not to ; 
we been ſolvent ; and, beſides, is fince dead: So that the plain- ter, when the 
party may 


ranted in a 
oubtful mat- 


r 
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Bot, though the adjudication there is made final, yet when yy 
come into this court, to have granted them a prerogative.yri f 
their affiſtance in the executing, the court will lock into the juſit j 


A caſe was mentioned by his Lordſhip, in which, though in a 
appeal from the Grand Sefſions of Wales, their ſentence had jy 
affirmed by the Houſe of Lords; yet, when it came. before v 
court of Chancery, the party having got out of the Juriſdidin 
Lord Hardwicke would not grant the aſiſtance of the court wi 
entering into the zu/1ce of the caſe ; notwithſtanding the judoma 
in the Houſ: of Lords, e eee 


Bail. 


Rule of Pradtice. 


Four = OUR days excluſive of the return-day to put in bait; a i 
put in bail, 


eee the laſt day is of a Sunday, then the whole of Monday, Ani 


five of the re- Within the four 1285 it's common to have a ſummons, to ſhew cui 
turn. at a Judge's chamber, why there ſhould not be an order of toy 


days afterwards to put in bail, 


Cochin againſi Heathcote, 
N a caſe out of Chancery for the certificate of the judy | 


Feme covert Caſe tated, that Mary, the wife of Doqdſley, conveyed with he 
has a power huſband a confiderable part of her eſtate in 1751 by deed—to th 
pale. wage" joint uſe of her huſband and herſelf for life, and the longer ler- 
or deed, the then to her iſſue as tenants in common. And in caſe ſhe and it 


executes by huſband ſhould die without iffue, then tb be difpoſed of in fu 


both, and it y IF | : | 
Fargo ap- Manner as by will or otherwiſe ſhe ſhould appoint, hotwithe 


pear which ſtanding her coverture. This of her eſtate in Nottingham ; of h. 


leis. on eſtate in Cbeſbire in like manner; except as to her power of (lb 
the ſame day, poſal, which is by will, not by deed. hs, 

By the deed , : ll 
ſhe ſettles, on failure of iſſue of her and her huſband, to ſach children of her ſiſters as ſhall be living < 
death of ker and her hufband, or the longeſt liver, Sabenaum to fuch children of her ſiſters as ſhall be 1 
at her deceaſe. The will deviſes to ſuch children of her fiſters as {halll be living at her deceaſe. 
born after her deceaſe, and before her huſband's. Queſtion, Whether he could take ? 3 
the deed was firſt, there being no power of revocation given; therefore the will, quo ad hoc, WO — 
eiect ; if the will was firſt, it being revocable in it's nature, was revoked by the deed, if the dee ny 
trary : That the whole, therefore, would turn upon the effect of the 'deed'; 'and chat by. ile dee. ww 
of tie! k; the office of the habendum being to aſcertain the quantity and quality of the eſtate 

te Evil; ts premilles, i | 


Then 


— 


Faſter Term, 13 Geo. 3. K. B. 
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Then ſhe ſettles among ſuch children of her ſiſters Perkinſon and 


bcate as ſhall be living at the deceaſe of her and her buſband ; 
len, to ſuch children as aforeſaid, as ſhall be living after her 


n deceaſe. 

This will was made at the ſame time as the deed, by which ſhe 
ez to all ſuch children of her ſiſters as aforefaid, as ſhall be living 
ler deceaſe, 3 | | 


che died in 1770; ber huſband in 1771. Godfrey Heathcote, 


g of her ſiſter Heathcote, named in the deed and will, was born 
er the death of Mrs. Dod/ſey, but before the death of the huf- 
"was . 555 


Contended — that the will could have no effect; that the whole 
verated by deed; that a jury would be very much inclined to 
link Godfrey Heathcote (who was born of Mrs. Dosſley's ſiſter ten 
jonths and two days after Mrs. Dodſiey's death.) Infant in 
tre ſa mere, living even before her deceaſe, the time limited 


| the habendum, but that this conſtruction was not defired of 
he court; but only that the will could not be good; and the 


ted, which (ſhe was permitted to make, being not a deed with 


Wower of revocation, but abſolute ; therefore, that having only | 


xecuted her power by deed, ſhe could afterwards execute it to ano- 
der effect by will, That in the deed ſhe gave to children liying 


fer the deceaſe of her and her huſband, or the longeſt liver ; and, 


the habendum, to children living at her death. That it is the 
ule of Jaw, that the habendum cannot limit to other perſons than 
hole named in the premiſſes, or in a manner contradictory to the pre- 
niſſes. That, however, it mignt happen, either by error in the 


anſcriber, on apptehenſion ſhe ſhould gut live her huſpand; ſhe 


n mace the habendum plainly repugagnt to the premiſſes, and de- 


Huctive of them. 


On the other fide Mr. Vallace— That Lord Cate fays, if a Mn Co. Liz. tz 


ze 10 4. and B. in the premiſles, lalendum a moiety ag gne, and 


U 


marty to the other, that the Labendum makes them teaapts in 


demon, and only explains the deed. 


| That Sir Thomas Jones ſtates a variety of inſtances, where an ba- 


Ve . a . 
nu may enlarge, abridge, or Explain. 


® That it ought not to be objected to her, that ſhe has made two 
"ments, a will and a deed, that her:imention might take effect, 


due Or the other: Much leſs ĩhould an intent Which the has ſs 


duarded by both, be diſappointed. 


2 3 1 
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* That in the will, which, if nothing elſe, is an explanatory int 
1 ment, ſhe gives to all ſuch children [of her ſiſter] as ſhall h ; 
ü 2 in Her hocenls, - . „ 

3 The conditions in the deed affect ſuch children as ſhall be live! 
E her death; therefore, if the child of her ſiſter born after her tea 


ſhould take, he would take, without being ſubject to the condiiy 


II. 


the will, there is no power of revocation; if after, the deed ad. 
the will, It :s a deed of appointment of uſes, and therefore | 
rally to be conſtrued. It ſeems plain, that ſhe veſts the inteteſt i 
ſuch as ſhall be living at the time of the death of the longeſt ln 
of her or her huſband : And the condition to be performed by fi 
as ſhall be living at the time of the death of the ſurvivor, mat 
very clear. In comes a blunder by the ſcrivener: It's plain i m 
a blunder. The office of an habendum is to aſcertain the quality a 
quantity of the eſtate, and therefore in the caſe by Mr. Wall, d 
an eſtate to two; habendum to the one, for life; remainder to b 
other, in tail, the habendum only aſcertains and fixes the men 
of the premiſſes, but does not contradict or deſtroy them; bu 
gift to A. and B. in the premiſſes, habendum to A. only, was, Ib. 
lieve, never heard of. All the habendum could operate here, way 
make them tehants in common, inſtead of joint-tenants: Ther 
fore, as the will is of no effect, and the condition mult be applit 


to the intent of the deed, that Godfrey Heathcote [the fiſter's lu] 
took, is clear. 50 : 1 


Lord Mangſield— This is too plain a caſe, If the deed was 0 


Bail. 


T EW Bail excepted againſt. He came to juſtify for 600/, ik 
: ſaid he was a merchant, and a Jew; that he rented an houſed 
10 J. per annum; that he was worth a great deal more than he cim 
to juſtify for. He was aſked, whether he carried a box about te 
country ; he ſaid he did, but that he was worth a great deal mot 
in the warehouſe way; that he never carried goods to lels amount 
than 500 J. He was bail in another action or two of ſome amo 


Court thought him good bail, 


_ Undertaking. 
N attorney undertook to enter a common appearance; * 
though he wrote the undertaking, he did not ſign i, 
immediately retracted. ONT IG I 


1 


nm. 
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The court was applied to for an attachment, but diſcharged the 
e thinking the undertaking not fo complete as to hinder it's be- 
po retraCted. 535 3 5 


Coſts. 


N a queſtion, on affignment of bail bond, by judges order, 


{cight or nine ſhillings, as to which the court would not grant the 


le.“ | | | | 4 | 


Inquiſition. 


| I a motion to ſet aſide a writ of enquiry for irregularity, 
The complaint was, that whereas notice had been given to ex- 


And that the defendant does not believe the plaintiff can make out 
his demand, according to the ſam in the writ executed. That the 
notice was of a writ of enquiry, to be executed between ten and 
twelve in the forenoon ; that he attended, by counſel, before eleven, 
and waited till paſt twelve: That the writ of enquiry had been ex- 
cated ex parte only, at ten, as he was informed and believes. 


On the other fide, that the clerk of the defendant's attorney had 
been applied to, to know whether the defendant meant to attend by 
ounſel, or no; that he ſaid, he did not know: That then he was 
lelired to ſay, they ſhould execute the writ of enquiry between ten 
and eleven, as near eleven as might be, unleſs by a line he was in- 


unſel who ſent. That not receiving ſuch a note, they met about 
a quarter before eleven, purſuant to the notice; that the jury did not 


value. 


vast quantity of unneceſſary matter, by which they ſeemed diſpoſed 
o crowd two motions together: And that they either came to ſet 
00 for regularity, with coſts, or elſe to be let in, on coſts, to 
Pad the merits. That they had better confine themſelves to the 


r 


— 
* 


* De minimis non curat lex. 


9 aſſignment held good; but there was a litigation about coſts, 


cute the writ before the ſheriff, at Guz/dball, at ſuch a day and 
hour, the plaintiff had procured it to be executed an hour before: 


Wrmed that ſome other time would be more convenient to the 
execute the writ till after eleven: That they had found an average 


r. Juſtice en obſerved, that the affidavit was crammed with a 


mer; That as to the value, that was ſuppoſed proved in evidence. 


3 5 - Mr. 
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Mr. Wallace ſaid, the party attended five minutes before eleven 


being told they meant to execute as near eleven as might be. 


The miſchief Mr. Juſtice Afton obſerved, they had made their caſe @ greg: 4, 
IS hs worſe by admitting an heap of affidavits much faperfivow, 7 
affidavits. great part igſgniſicant; and in ſome falſe. That, however, thaw, 
it did not ſeem they could have much to ſay in the matter, yet thy 

ſince a gentleman attended, with a ſerious intention of ſpeaking u 


the caſe, he would not take it out of their power. 


Rule. And therefore, on payment of cosTs of the writ, and allo 0 
the motion, let the wRIT be ſet afide, on their conſenting, ut 
bring a 4wr:t of error. The writ of enquiry to be executed dt 
 Monaay next; and, I think, yon will take care to be tine 
enough.“ 0 8 


e 
DARISH of St. James, Clerkemoell, without ſaying in whit 
ſtreet, too large notice, However, he being preſent in cout, 
they agreed to admit him. | . 


„%%% © © 


OT knowing how many actions he was bail in, or for vu 
N ſums, REJECTED. | oo n 


Covenant. 


OVEN ANT on articles to be the plaintiff's hired ſervant for 

one year and a quarter, and to pay at the expiration of the 

term, 200/, Defendant covenants that he would afterwards, at il 

expiration of the term, ſurrender his trade and buſineſs, as à filk me 

cer, to J. Preſton, the plaintiff's nephew, or ſuch other as the pa- 
tiff ſhould appoint. 


Other covenants with a penal ſum of a thouſand pounds, 
Breach aſſigned, that the defendant did not ſurrender at the exp” 


ration of the term to Joon Preſton, the plaintiff's nephew, ot al) 
otber perſon appointed. 2 25 See 


* Res contra legem acta pro infectà babetur. 


— 


To which the defendants pleaded ſeven different counts, five of 
Mich were at iſſue at bar en pars; two were on demurrer, upon 

lich this caſe was argued, the principal was, that the plaintiff did 
+ 6nd ſufficient ſecurity for the payment of the ſum ſtipulated. 


Againſt this it was argued, that by the caſe 2 Mod. 309, recipro- 

| covenants cannot be pleaded in bar one againſt another, Con- 

tion that defendants ſhould give ſuch releaſe as the judge of the 
reropative court ſhould think fit. Plea, that the judge did-not ap- Vide 33 H. 
int any releaſe, held not good; becauſe he ought to have tendered : 8 4H. 
to the judge. Becauſe there is no covenant on the part of the 

de; but where mutual covenants otherwiſe, | 


ndant his intereſt in an houſe, Ic. and defendant pay 30/. Plain- ewe ogy 
f aſhpned for breach, that defendant did not pay, Defendant 
leaded that Squire did not aſſign. Plaintiff demurs. Adjudged for 
im; becauſe mutual and independent covenants : And the parties 
bioht have reciprocal actions; and that therefore the p'aintiff might 
ring his action before aſſignment of the houſe: And if he did not 
ic, defendant might have his remedy, RL; 
That in Sanders, 319. Debt on ſpecialty. Plaintiff declared, on Pordage v. 
Prcement produced in court, nempe, that defendant ſhould give tO mn _ 
lantiff the ſum of 7754. for certain lands and meſſuages therein 
tated, Five ſhillings earneſt paid: And that defendant ſhould pay 
e reidue a week after the feaft of St. John the Baptiſt next enſu- 
dg. Breach aſſigned, that notwithſtanding defendant had paid the 
ne ſhillings, parcel of the ſum above-mentioned, he had not paid 
ie relidue, though often thereunto required, to the plaintiff's da- 
nige. The defendant prayed oyer of the deed, which was read 
um. In bc verba, to wit, 11 May, 1638, it is agreed upon by 
Iotor Jobn Pordage, and Baſſet Cole, Eſq; et qua ſeguuntur. On 
her the defendant demurred on ſeveral points: And inter alia the 
and exception was, that the plaintiff, in bis declaration, has not 
erred that he conveyed the lands, or at leaſt, that he Zendered a con- 
<Jance; and that the defendant bath 10 remedy to obtain the lands, 
ind therefore that the plaintiff could not ſupport his action, not ha- 
u conveyed or tendered. But the court held, that both were to 
E aken as parties to the conveyance; and if the plantiff did not 
. detendant had an action of covenant againſt him. And 
„ that each Party had mutual remedy againft the other. 


dir 
Ov tiff 0 
| | enants to transfer ſtock, and defendant to pay for it. Plaintiff Mic. 8 


rot. 212. 
de, that he was ready at the day, Sc. to transfer, but that the 
3 on | defendant 


raſter Term, | [3 Geo. 3. K. B. : 195 : 


1 Lord Raymond, 124. Covenant that Squire ſhould aſſign to de- French execu- - 
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Jobn Strange's Reports, that in Plackwell v. Naſh, plaintiff P. 533. 
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defendant refuſed to accept or pay. On demurrer, cont 
this was a condition precedent, and the words to pay for 
And therefore, that the plaintiff ſhould have ſhewn th 
form the condition on his part, by actual transfer. Contendt 
the other hand, that the covenants were mutual. Per curian N 
the conſideration was a covenant to transfer, and not au ran n 
though if it had, fender and refuſal would have been a perf k 
Affitmed in the Exchequer chatnber.. Oy. 


Nended g 
et themed 
at he 4 . 


That in Dawſon againſt Myer, on error in the Exchequer, fn 
a judgment of the King's Bench, it is reported by Str. 512. 
the plaintiff declared in action of covenant, that in conſiderain | 
73801. 105. he covenanted to transfer the produce of 634), in ly 
tery annuities, ſubſcribed by the plaintiff, and defendant covengr 
to accept and pay. Flaintift ſets forth fender, and that defendy 
refuſed. Demurrer to the plea of tender: And on this demum 
the court gave judgment for the plaintiff; for that they were muy 
aiſlinft covenants. And that the covenants being mutual, the ten 
was to be laid out of the caſe, and plaintiff not obliged to anſwers 
it.“ And on the trial in error, Eyre, chief juſtice of the Comma 
Pleas, Gillert, chief baron, and four of the other judges, wen 
unanimouſly of opinion, that the judgment of B. R. was right, a 
affirmed it accordingly. And the caſe was held ſo clear for theplin 
tiff, on the firſt opening, that there was no argument, And ont. 
ror in parliament, the plaintiff ſubmitted, without bringing it toa 
argument, and paid the money. x 9 


It was farther argued by Mr. Buller, in the principal cafe beſt 
the court, that there was an authority that oe breach df cent 


could not be ſet off againſt another, becauſe the damages migit wi 
be equal. 


Covenant to do an act at a particular time, as in the cal: d 
Fletcher, anno octavo of his preſent Majeſty, in Hilary term, the 
Mr. Juſtice Yes laid, the covenant is to do a thing before a pub 
cular day, and that is one characteriſtic of mutual covenants, 


Here, too, if one covenant muſt be performed, all the covenm 
which are many, mult be performed, before the plaintiff can be er 
titled to his action. 


That if the eo- Secondly, which, I think, was the point in demurrer, Mr. Bull 


venants were 
not mutual, the 


urged, that even if theſe ſhould not be thought mutual, but Geer 


condition pre- dant contracts, he hoped the judgment of the court in favour of 
cedent ay 03 client; becauſe the act aſſigned in breach of covenant not to bar 


defendant, to 
have been per- 
formed by bim. 
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* Lex non cogit ad ſupervacua. 
Idem eſt nil dicere ac inſufficienter dicere. 
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„ gone, was to be dependant, if the contracts were not mutual, 
1 precedent act to be performed by the defendant, before the 
nintiff was to perform his covenant. e 


Fot that after the year and a quarter's Notice, it was agreed, that 
| defendant ſhould-yield up his trade to the plaintiff... That then 
e partnerſhip ſhould be entered into between the plaintiff and ſuch 
blog as the defendant ſhould appoint: That then the ſum agreed 
ſhould be paid as before, 5 | 

On the other fide, it was argued; that the condition to be per- That the ar- 
rmed by the defendant was dependant:;. that the plaintiff: had not _—_ ecke 
formed: his, and therefore was not entitled. That the defendant ted, and plain- 
bs a perſon in conſiderable trade; that he had entertained thoughts if oy" — 
putting his nephew into the ſhop, after paying off the moiety of bent ecurty. 
e ſtock, That he looked out for a perſon; that a journeyman 

ever was recommended; that he took him into his ſhop, to try 

n as a ſervant, it's ſaid; and he was to. take him into the ſhop. 

s true, after the execution of the articles of partnerſhip; that 

mediately from and after the execution of the articles of partner - 

p, the defendant ſhould permit the plaintiff and John Preſton, or 

her perſon appointed, to enter, Cc. | 


Farther, that the ſecurity of 2 501. by monthly payments, was a 
cedent condition to be performed, the defendant not relying on 
e reſponſibility, + 


ant, Mr. Preſton, the defendant, would be obliged to rely on the ” Sara 
rlonal credit and ſecurity of the plaintiff, contrary to his own plain tual covenant, 
Mention, and that of the drawer of the articles. would be 

| | | apainſt the 


That at the year and quarter expired, the plaintiff at that time, ty, and faith 


ered the ſecurity on which the houſe was to be entered, That on che deſendant 
© other fide, the learned oentleman who drew the declaration had would be ob- 
eteon declared, he had tendered the ſecurity, but that the ſecu— os rho oe 
7, 8 Was the fact, would not execute. He would not have ſta- No on abich 
I this, if the tender of the ſecurity were: not neceſſary, as a pre- by tne terms 


1 


Ing to * men', he had 
© Execute, by reaſon of non-performance of the condition on declared be 


ayed judement, to rely, 


in Buler—That though he believed the defendant would do Inreplication. 
= ee ſervice as he could, they could judge of his inten- 
og bis deed, They have covenanted to do diſtinct acts of 

nature. If the court conſtrues it an independent covenant, 


3 E the 


If it were conſtrued, that it is an independent and mutual cove- That to con- 


meanirg, equi 


Nd at the houſe which was to have been entered, ſhould have ten- of the agree. 
ment; becauſe 


ent condition. And therefore Mr. Preſton, on the ſecurity refu- alloxts £508 


Part of the plaintiff, was not bound to his. And' therefore did not chooſe 
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conditional. ff condition, cannot have his action till he has performed, 


The law will part of the defendant ; and this being the intent and legal co- 
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— . 


the plaintiff owing only 100 J. ſhall not recover againſt th 
dant, in caſe he owed a thouſand. £ ” 


e deſen. 


Y 


Lord Mansfield—This caſe has been extremely well argued on by 
ſides ; and the conſequence is, the court forms a clear opinion, 


ladependent The rule of law, to be ſure is, that covenants independent cam 
covenants. be ſef off one againſt the other. I here is another ſort of coy 


| | | ther. I be 0 enants 
Covenants Which are, in their nature, conditions; and he who is to perform the 


Covenants There are alſo covenants reczprocal': * ſuch are all purciuſy 
reciprocal. in which, if the ſeller is ready, tendering the conveyance, and the 
buyer is not ready to pay the money, then the ſeller ſhall nt pu hi 
eflate without. „ 


It would be the moff monſirous caſe in the world, if the argumat 
on the fide of Mr. Buller's client was to prevail. It's of the wy 
eſſence of the agreement, that the defendant will not truſt the peru 
ſecurity of the plaintiff, A court of juſtice is to ſay, that by operatin 
of law he ſhall, againſt his teeth. He is to let him into his houſe ty! 
ſquander every thing there, without any thing to rely on but whit 
he has abſolutely refuſed to truſt. This payment, therefore, was 1 
precedent condition before the covenant of putting into poſſeſſion ws 

to be performed on the part of the defendant. + 
Mr. Juſtice Affon— There is a tranſpoſition in the articles, which 
are ill marſhalled. This is a mutual and independent covenant ts 
be performed by the plaintiff antecedent to any thing done on tit 


marſhall words ſtruction, the law will ſo marſhal the words, as to give it th 
to their true | 1 | 


effect. effect. + 


Condition Mr. Juſtice Aſbur . Whether a condition be precedent or 0, 
precedent, or ] think is always to be determined by the nature of the tranſaciol 
3 by and the meaning of the parties. The tendering of the ſecurity u 
the nature of to be precedent to the aſſigning of the ſtock, and entering into le 
the tianſacti articles of co-partnerſhip. And bis could not have burt the pal 
5 tiff, who could never have been made liable to the payment, if i 


ſtock were not aſſigned, nor poſſeſſion delivered. 


JuDG@MENT FoR THE DEFENDANT. 


— 


* PaCcta reciproca vel utrumque ligant vel. neutrum. 
+ Conditio præcedens infecta alterum partem ſolvit. „ 
t Lex verba male collocata ad mentem et legitimum ſenſem inſtruit. 


0n 
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Wa motion for an information to ſhew cauſe, why a turn- 
pike ſhould not be ſet up again, which had been taken down 
I meeting of twelve of the commiſſioners on ſuggeſtion of ir- 
oularity in the time and manner of meeting. 


The court ſaid all the twelve ſhould have been moved againſt ; | 
x, if any were criminal, all were equally ſo; but that it did not 
tem there was any ground for an extraordinary criminal informa- 
jon. | 15 


Rule refuſed. 


The King against Villers. 


INFORMATION on the ſtatute 22 Geo. 2. againſt im- 

| porting foreign embroidery, to recover 100 J. penalty on a ſpe= 

al caſe ; which finds, that the defendant imported the foreign em- Vide 4 Ed. 4. 
roidery made up into wearing apparel, with him in his portman- © 1. 6 
eau, and after his landing it was ſeized. ."_ 


; Edw. 4. c. 4. an act mentioning certain merchandize, not law- 
ful to be brought into this realm; recites the great miſchief to ſe- 
eral artificers, by divers articles manufactured by ſtrangers, enemies, 
Oc. againſt good laws, Sc. | 


22 Ed. 4. c. 2. a temporary act continued by che ſtatute 1 R. 3. 
10. tantamount to the former, for ten years. | 
an 5 Eliz. c. 7. increafing the penalties, 

13% 14 Car. 2. c. 13. 


22 Geo, 2. c, 36. intitled, An act for the prohibiting the import- 


1 ny wearing of foreign embroidery—recites the great ſums ex- 
ed, 


e no embroidery to be imported; forfeiture of ſuch em- 
ery as ſhall be imported, FEE 


Penalty of 190 J. on the importer. 


Mr, Morg 


Vere rathe an enumerating the evil, Lord Mansfield ſaid, theſe Lord Man- 
„ c 


to the jury: The court was to conſtrue the act. feel. 


Mr. 
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Mr. Morgan proceeded to obſerve, that the jury/had found wil 
Lord Villers, the defendant; / as the importer; that the plaintif h 
declared againſt him as ſuch; that this being a remedial. uy 
the court was concerned as much as poſſible to ſuppreſs the mich 
and advance the remedy : That Lord Villers had owned his hum 
brought a vaſt quantity. Plat his wearing in a foreign coum 
ſome of the clothes, would net exempt him from the flauue. 


On the other fide, that the jury had not found Lord Ving 
importer, but had found ſpecially that the 3d and 22d of Edv. 
5 Eli. only enaQted a forfeiture of the cloaths, and other muy. 
factures prohibited. e 


13 & 14 C. 2. recites nearly as the act in queſtion: The i 
carries an idea of it's being brought and imported for ſale, and not: 
ſyllable of them worn; forfeiture, therefore, enacted of ſuch pig 
parcels, &c. Forfeiture. of 50 J. to the ſeller. 22 G. 2. ena(ts 1 

forfeiture of the garment, but exempts the wearer: from the . 
nalty. | e 


3d of his preſent Majeſty againſt the importation of ribbons, 
| 6th of his preſent Majeſty againſt importing foreign fils u 


velvets. 

The 3d of his preſent Majeſty provides, that it ſhall not be a. 
ſtrued to extend to ſuch as ſhall be worn as part of wearing r 
Parel. | : 


The 6th provides according to the 22d of his. [late] Mai 
That, therefore, the defendant having theſe cloaths made up as Wit 
ing apparel, though not actually, perhaps, worn, is not liable to tl 
penalty. Mr. Davenport. 


Replication to Mr. Davenport — The words of 22 G. 2. ſpeak d 
bringing over before: Whether before the act of 22 G. 2. gate 
were ſeizable, I will not contend, as Sir Joſeph Mawbey did be 
he mixed the wheat and barley. 2 | 


The eaſe of avoiding the penalty by procuring foreign embroi! 
to be worn a day only by the importer on his voyage. 


No difference between bringing over and importing, 


Lord Mansfield —I think J muſt take it for granted this - 
has been a caſe before the preſent, in which the wearer Þ 7 
liable to the penalty as importer ; It muſt depend on the wa! the 


raſter Term, 13 Geo. 3. K. B. 
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. ſtatute, There were need of very Heng words to make a gen- 
«man, «wearing foreign clothes, not only Hable to be fripr, but 
o, the inflant he ſets foot on Engliſh ground, to the forfeiture of 
The ſtatute 22 G. 2. recites, whereas great quantities of 1 
het thread lace, French and brocade are brought over for ſale, 
hereby great ſums of money have been expended and carried out 
fthe kingdom; and whereas ſeveral ſtatutes have, been enacled, 
rohibiting the ſale—therefore, the legiſlature conſiders particu- 
krly and ſolemnly, as to the 100 J. forfeiture „ N in the 
ray of merchandize. Accordingly taylors and mi leners are made 
cially liable to a penalty: Becauſe they cap have them only in 
he way of trade. £ Ee EA 


| Suppoſe a foreign ambaſſador comes over; is he and his atten- 
ns within the penalty, for only having a gold button on their 
oat ? f . | 


n the cloaths of his own country ; are we to catch every firanger 
ikewiſe who ſhall come among us? OE” 


It is remarkable too, that the ſtatute 22 G. 2. particularly ſpecrfies 
ept the laſt, are manufactures brought over ſeparate, to be affixed 


ther the garment was liable, if they were brought over worked into 
It! And the legiſlature ſeemed” to have a doubt, which I will not 
lay was groundleſs, whether the gold and filver lace, &c. fo work- 


larly provided ; but not as to the penalty when worked into wear- 
ing apparel : But the wearer is particularly excepted, as has been 
betore obſerved. Lord Villers might as well have bad theſe cloaths 


. 


on his back, as in his portmanteau. ' 

JudomenT ror THE DEFENDANT. 

1 8 

N the Statute of Diſtreſſes, 27 G, 2. providing for repay- 


ment of ſurplus on demand ; ſuing out a writ, it was con- 


ace. is not demand, for you mould make your demand before 


. 


ou Commence your action. 


©, dlteſs, that none dall be dilicained for mare than is due. 
| "20a Charta, 9 H. Jo C. 10. | | 5 | 


Suppoſe a franger, entitely ignorant of our native laws, comes 


to the garment here. It remained, therefore, to be queſtioned, whe- 


d, was ſeizable. However, as to the ſeizure, the ſtatute particu- 


——_—___ 


old and ſilver thread lace, French and brocade ; all of which, ex- 


Anno ſalutis 
; 1225 


1 Diſtreſs 


202: Eaſter Term. 13 Geo. g. K. 


Anno 1266. pure not to be outrageous, nor of plough cattle, Vide 518 


None to diſtrain for amends of injury, without 4010 of 
' Vide ſtatute Marlbridge, n . A. Nor out of his fee 112 
Called articu- Nor in the highway, ſaving the king, c. 15. Nor 1 in the ante 
1 fees of the church. Vide g Bat 2. flat. 1. c. 9. 3 
Compeity Diſtreſſes not to be driven out 2 the countty, and to be realy, 


called 1 Weſt. able, on pain of ranſom. Vide 52 H. 3. c. 4. Ran 1. c. 
_— & 2 Ph. & M. c. 12, 


{ + 
* 


Is is not to be diſtrained to alibi ar his freehold, 9 
tute of Marlebridge, c. 22. 


i None to be diſtrained for another's debt. . Vide 3.4 E4.1 . 25 
The cattle of the plough not to be taken for the king's debt, 


others can be found, 28 Ed. 1. c. 12. To be driven to a pou 
within three miles, vice 1&2 Pb. & M. 6% 1a, 


Sheriffs to have four deputies to make e replevin. Biden ſ 4 


Anno 1665. If firſt diſtreſs not ſulfcient, it may be repeated. e 
c. 7. J. 4. I 


That goods diſtrained for rent may be ſold, if rent not paid ith 
in a reaſonable time. Vide 2 1 & M. c. 5. 1 


Corn and ſtraw looſe, vide 7 . Double damages for yr 
diſtreſs, vide J. 5. 


Not to be taken in execution, without paying 1 the arrears of ll 
to landlords. Vide 8 Ann. c. 14. 


Goods removed, FI TY within five days. 8 Ann, It 


= thirty days. 11 G. 2. c. 19. 


That arrears may be dirained after leaſe determined. Vide 8 An. 
c. 14. JJ 6. 1 


penalty of 3 value on fraudulent removing. 11 6 
c. 19. J 3. 


Cattle on the common, and crops growing, diſtrainablc for ted) 
Vide 1d, Y 8, "ds 


«ee at. Ms 


Eaſier Term; £ Geo. 2. E B. 


Diſtreſſes may be ſecured and ſold on the preſſes, Sec. 10. 


In caſe of diſtreſs for rent, (; irogulieity not to make it void. Vide 
10. F 
Amends may be Wen; | vide 19 1 40 


| General iſſue, 8 „ 
Pounding 1 in Scotland. . 20 G. 4. c. 43. J. 2 3. anno 1747. 


aſtices in warrants of diſtreſs for penalty, to limit the time for 
lle of the diſtreſs. Vide 27 G. 2. c. 20. and the ſtatutes there re- 
ned to in Mr. Ruffbead's edition. 


Diftreſſes muſt be of things of a valuable property: Dogs, bucks, 
Does, and other animals feræ nature, cannot be diſtrained. Even 
$:luable property cannot be diſtrained, when in actual preſent uſe, 
an horſe, when a min or woman is wg on him; an ax in a 
nan's hand cutting wood. is | 


Thirdly, Things for the maintenance of trades for the benefit of 
he commonwealth, and there by the authority of law. As an horſe 
a ſmith's ſhop, not to be diſtrained for rent out of the ſhop ; 
materials in a weaver's ſhop ; cloth of cuſtomers at a taylor' $; ſacks 
t a mill or market. 


Fourth, Nor a thing diſtrained 1 ; for it is in the cuſtody of 
be law: Nothiog at common law ſhould be diſtrained, ich 
ould not be rendered in as good plight as when taken ; but this 1s 
tered as to corn, by 2 W. & M. c. 5. but, I apprehend, it ſtill 
olds as to dead poultry, dead fiſh, and the like. 


Fifthly, Nor beaſts of the leah. (nor utenſils of kits, as 
he axe of a carpenter, or the books of a ſcholar) while there are 
ther diſtrainable goods. Co. Inſt. c. 7. ſ. 51. 


Not ſhall diſtreſs be taken for uncertain ſervices. Co. Inft, lib. 1. 
136. vide alſo N 8 Juſtice, tit. Difreſs. 


4 for rent cannot be in the night. 1 1 bf. 4 1 
21g. 


Nor could a man by common law, break open doors to take it. 


E man cannot work or uſe cattle diſtrained, but for the benefit 
owner. Vide M ood's Inſt. b. 2. c. 2. p. 146. 2 
E | | | 2 y 
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yy Ann. r. 12. the Pods bf an ambaffadet, br other yu; 
mioiſter ſhall not be diſtrained; if they are, the diſtseß is , 
If cattle are put into a pound overt, the owner muſt feed then. 
and, they die for want of food, there is no remedy apainſt th 
1 diſtrainer, but he may diſtrain again. And it is very remark 
1 e that though the divine law given to Moſes provided for the cike 
_ ns | a bird with her young ones, for the ox treading'out the corn, fer th 
beaſt of one's enemy fallen in the way; though the Athenian ay 
puniſhed with death the cruelty of a young 'man in putting Out th 

eyes of quails for his ſport, yet, our law does not puniſh ay 

Fi the moſt inburnan treatment of a beaſt] othetwiſe than u 
"ny vide zy H 8. may vecafion © damage to the owner, * or danger immediate y 
bf i | 7 be yrs 8 the public, as by over-driving oxen, or the like: Bot the! win 
. 6 if vide may uſe his own animal with what ſavageneſs he pleaſes; and th 
= the ſeveral Law of England, which is a law of mercy,'yet (as it has been con. 
aud ce Dag plalned ſotte where before) hinders him not. Yet, I queſtion wh 
Act. ther, if an owner of any animal were to commit an act of watt 
and extreme cruelty on it in public, or in the preſence of any & 

treating him not, whether he would not be liable to an indidmei 

at common law, as guilty of a nuiſance, For mens eyes and en 

ate not to be offended with outrages on humanity; nor an exam 

of cruelty to be ſet: And whatever is againſt common moralty 

and committed publickly, I conceive is within the common lay d 

England, vide Jones and Randall infra. This kind of digteſſion,! 

hope, is excuſable, as the doctrine of diſtreſſes naturally led to i 

by that part of it which permits cattle to be ſtarved in the pounl 

if the petſon from whom they were diſtrained, does not come i 

fed thei e Gommoo 7s gnrdtoll e 
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With teſpect to ſurplus in the caſe above, the court was of of! 
nion that the ſtatute of 27 G. 2. was not to be interpreted, ner 
tively, that the money is not to be reſtored, unleſs on demand; M 
imperatively, that it ſhall be reſtored ' on dernand. 


t 
4 
i 


Rice againſt Denton. 


1 ST OM houſe officer on the 15 G. 2. c. 25. 


Queſtion, Whether the defendant had a right to regavge 3 
of rum before he granted a permit. The act ſays, the mel. 
may land without payment of duty, on the terms of 12 


Faſter Term, 13 Geo. 3. K. B. 


warehouſe, Gc. that the duty ſhall be in proportion to the gauge : 
ken upon landing. | ! Ph 


There 1s the exciſe gauger, the cuſtem-houſe Sauger, and the 
ty gauger 3 which laſt is a kind of mediator between the other 


Contended, that the officer ſhould deliver up immediately, with- 
t ſecond gauging. = 


On the part of the defendant—That the ſtatute of C. 2. enacted 5 
duty before landing; that . in order to remedy this inconveni- 
ce; the ſtatute 15 C. 2. allows them to lodge rums of the pro- 
ace of the Weſt Indies in ware-houſes to be approved by the cuſ— 
m-houſe officers : On producing the certificate from the colleRor, 

be officer is to grant a permit. The proviſion is, that he ſhall de- 

er the rum in (ſuch quantity as is expreſſed in the certificate. 
doeſtion, Whether the gauging always fo concluſive, that the offi- 

er (hall never be at liberty to regauge. That though the ſtatute 
med to think, that the ſame quantity would always continue, 


* 


eedingly alter the quantity. The crown having enlarged the time 2 2250.7. 
r payment of the duty, firſt to fix months, and afterwards to c. 5. .. 3. 
welve months, favaurably to the owners, if there he any loſs, it 

jupht to be to the proprietor, and not to the crown ; that che cer- 

incate, therefore, from the collector, is to be the meaſure of the 

uy, If any laſs, the proprietor muſt abide it, and not haue quan- 

ty delivered which is not there, being loſt. That it was intend- 

d the officer ſhould know what he- was to grant the permit for, 

nd that multitodes of frauds muſt ariſe, if he bas not that right. 


On the other ſide it was contended, in zeply, that no fraud from 
e time of the ſtatute to this had happened, for want of ſuch a 
power to regauge. That he is merely intruſted with the charge of 
Keeping, and the care of the warehouſe, and has no diſcretionary 
Power as to the permit. 5 5 ” 


Lord Mansfield do not know, as it may be peceſſary, pethaps, Ale not to be 
(0 apply to parliament, whether you ought not to do it as ſoon as mixed after 
gauge taken, 
0 1772, nor by any act in being. It's apparent where the fraud C. 2. c. 5. 
b: Smuggled or adulterated goods may be brought in, to the injury 7 W. a. 


I the revenue. " 
Jodoment FOR THE PLAINTIFF, 
* Indicis eſt jus dicere non dare. 
-—&- | -N 


adneſs of the caſk, and a thouſand other circumſtances, would ex- Vide allow- ; 
1. ance for waſte, 


polſible. x It does not appear by the cuſtom interpreting the act vide 22 & 23 
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Anno 1660, F exciſe laws, ſee 12 Car. 2. c. 23, the beer and ale exe 
granted to King Charles for life. 1 G. 3. ft. I. c. 1 


Vide 1 Ven. Duties on foreign liquors to be paid by importer, vide 12 Car 
tris, 72. = ov 23. * I 4. 15 Car. 2. C. 1 I, 7. 17. | 22 & 23 Car. „ A 


Oaths of officers of the exciſe, 12 Car. 2. c. 2 7 33. | 


Hereditary exciſe, 12 Car, 2. c. 24. z. By this Ratute 
duties were made payable by importers before landing, 


Commiſſioners not to take exciſe to farm; penalty of bribing 
ciſeman; exemption of colleges ; directions for landing; wheres 
pellant ſhall have coſts; exciſe offices to be kept in market-tom 


vide 15 Car, 2. c. 11. J. 2, 16, 21, 17, 19, 10. 


Vide Bun, Powers of commiſſioners given to farmers of the exciſe; 168, 


Additional exciſes expired, vide 22 & 23 Car. 25 6. 5. 29 (a 
2. c. 2. 1 V. & M. c. 24. 2W,& M. H. 2. c. 4.6 
3 V. & M. e. 1. 5 N. & M. c. 7. 788V. z. c. zo. 


Power to juſtices or commiſſioners to mitigate fines, 22 &1 
Cer. Bb. Co $f B. F l 2 


Certioraries not allowed in proceedings on exciſe, .. 14. 


Vide alſo, 1 72 G M. ft. I. c. 24. 2 . & M 4 z. 4, 


M. c. 3. 5 W. & M. c. 20. 4 An. c 6. Vide the act 16 
c. 12. tor appropriating duties to the aggregate fund. | 


vide 1 Bun. Powers and directions for preventing the concealment of liqu 
and other frauds, 7& 8 V. 3. c. 10. Vide 8 & 9 V. z. c. 19. Vi 
18 G, 2. c. 26. /. 8. Vide 10 G. 3. C. 44. 


Weekly ſum of 3700 J. to be paid out of the exciſe revenue, 
2 fund, vide 12 C 13 W. 3. c. 12. made perpetual 6 G. T. 4 


Commiſlioners and officers to be ſworn, vide 10 An. c. 19. 


C. 26. $38; Tu ON 
Penalty of obſtruẽting an exciſe officer, 6 C. 1. c. 27. J. 


Taſter Term, 13 Geo. 3. K B. 207 


taking out permits, ,. 10. Proof to be admitted of . 
without producing his deputation, vide /. 32. 


Power by 
de roles for 
ic authority, 


Directions on ſeizure of tea, coffee, &c, vide 12 G. 1. c. 28. 
Three commiſſioners impowered to act, vide 1 G. 2. c. 16. / 4. 
Duty on ſweets leflened, 10 G. „ 


puniſhment of perſons going armed in defiance of exciſe laws, 
ide 19 C. 2. 34 11 6. 3. c 51. 


Of:nces againſt exciſe laws excepted out of general pardons, vide 
20 C. 2. c. 52. 55 2 MES 


Summons left at offender's houſe to be deemed good notice, vide 
2 C. 2. c. 17. 


Power to ſeize forfeited veſſels, 33 G.2. c. 9. J 16. 
Additional exciſe, 10 33% . Ny 


Vide of other points relative to exciſe, 5 G. 3. c. 43. 


Greſham colleze purchaſed for an exciſe-office, 8 G. 3. c. 32. For 
0 faying the expence, vide 10 G. 3. c. 32. 12 G. 3-6. 46. . . 


Feltham and others Churchwardens, againſt Terry, or 
Tyrrel, and others, Overſeers. 


Adlion of Trover againſt the Overſeers, on the Caſe following. 


A was convicted on the ſtatute for neglect of Plaintiff may 
duty; the overſeers of the poor levied the penalty, and did zd bre . 
not account for the ſurplus, nor apply to the uſe of the poor. Con- action purely 
"ton quaſhed : The churchwardens brought an action for money a civil na. 
d and received againſt the overſeers; on which, upon a ſpecial os ws 
le for the opinion of the court, the queſtion was, whether, on the nefic of the 
cymſtances of this caſe, an action for money had and received defendant. 
* lie; or whether trover ought not to have been brought, or 

ant other action of treſpaſs — Gadd a 


44 


2. Mansfield delivered the judgment of the court to this effect, 


We 
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1 legal juſtification to ſay, they acted ex icio. 


Jumpfit, againſt the banker, levied to the amoumt of 1 5oo!. in 17 
- The ſame year the bankrupt was found to have committed 3 # 


appears, they did not account, nor apply to the uſe of l 


therefore; and it has been ſaid, that an action for the detainuret, 


money paid by a bankrupt, Mr. Juſtice Aion has a note of 2 ju0y 


the Bar, I would defire him to cite, 


Has deſired me to cite, was Hitchin and others, affignees of à bull. 


ln SN 9 3 
Eaſter Term, 13 Geo. 3-K.B, 


We took this matter of the caſe of Feltham apainf T, 
others into conſideration. A churchwarden was guilty of | {a 
duty, under the ſtatute. On conviction before the n e 

the overſeers of the poor levied the penalty, and there tema 
ſurplys of twelve ſhillings; on che refunding of which ue g. 


The churchwardens brought an action for money had and 1 | 
againſt the overſeers, the conviction being quaſhed. It wy, , J 


ply, was not proper: For that an action of trover, or treſpaſ, wh 
have been brought. 8 

However, we are clear that the party may waive the tort; wil 
if he does, #7 is to bis own prejudice, and in favour of the defei 
He cannot then come for damages; he cannot ſay, if the poods u 
ſold, that they were double the value the defendant fold them fr 
Here nothing can be recovered but what is conſcientiouſly due; mthn 
but the real value; and the defendant loſes no defence which he © 
make bond fade; whereas in an action of treſpaſs, it would hare hee 


Before Lord Hardwicke, Cheeſeborough and another againſt Me 
ſon, on an indebitatus afſumpfit. Morefon received money af a bank 
rupt, as the price of goods the aſſignee came to recover, It . 
ſaid, he cannot affirm and deny; alledge the contract, and ati 
it.“ The caſe of Hope and Whip was cited; which was, the & 
fendant was indebted to one who died inteſtate ; deferidant 7 th 
money ſecretly, ſomething very like ſtealing it. It was ſaid, the ad 
miniſtrator who ſued in the name of the inteſtate, from whom tht 
money was taken, could not bring an indebitatus afſumpſit; but" 
was agreed, he might waive the tort. Lord Chief Baron Pari 
faid, in that caſe, that this action would lie in every caſe, but tix 
of money 0: at play; and that it would by the affignee to recoie 


ment very ably given in the Common Pleas, which, for the lake 


Mr. Juſtice hon The caſe to which his Lordſhip alluded, a 


rupt, againſt Campbell. Judgment and execution on indebitatus 0 


of bankruptcy. They ſue the ſheriff to recover the mone) _ 
It appeared afterwards, that he had committed an act of þankrvp 


3 — 


— 


1 


»— 


* Allegans contraria non eſt audiendus. 
+ Ex maleficio non oritur contradtus. 


3 
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which was before the execution. Lord Chief Juſtice 20” Be 
18 1aWwTru 


oy 1 that the effect of a commiſſion was to diveſt any eſtate comiog by 


f the bankrupt; but before the commiſſian the act of bankruptcy and unlawful 
* J nothing. The ſheriff taking the goods, no commiſſion having Geteiner. 
4s is no treſpaſſer ; but if he has them in poſſeſſion, and has — bets 
«ſold them, Zrover will lie. But here, when he has ſold the good in the 


p00ds, AN indebitatus aſſumpſit will lie. : | | room of trover. 


7720, 326. 


[Tn Levins, 1 part 142. Eſſbington v. Doſhunt, not guilty was 
Feld a good plea, on iadebitatus aſſumpſit, which it would not have 
been, if nothing including in it's nature a fort could be ſued for by 
this action; and thongh the plaintiff wazves the tort by bringing this 
tion, yet the defendants being permitted to plead not guilty, ſhews | 
that it may be brought where denying of the fort is a ſufficient de- 
ral of the action; becauſe it is a denial that the plaintiff had any 
avil cauſe of action where the civil right depends on the fort com- 
mitted, | Ie 


That Lord Raymond, 742, aſſumpſit will lie for money paid by or- 


der of an illegal court. - 


That in earlier caſes, it appears this action has been adopted as a 
ery deneficial one, by taking away wager of law. That it has 
been queſtioned, whether the purchaſers under the bankrupt are 
lable; but they come in by his title: And whoever Zakes the mo- 
dey, implies a promiſe to do what is juſt.* 


[ think this action of the churchwardens is the fairef, and moſt 
equtable and juft that can be. | 


FoTEA returned for the PLAINTIFF. 


k 


| Of churchwardens, vide 3 Cer. 1, 4% 45. $13.1. 6-7: 
J and ſtatutes relating to nonconformiſts, poor, &c. Son 


— 


* 


Lex quemlibet feciſſe præſumit quod lege fieri debuerat. 


in There is a 1, prius caſe Lord Raymond, 742. Mead v. Death and Pollard, 
: g it was held, that for money paid as coſts, on order of removal, which or- 
Wig = quaſhed, indebitatus aſſumpſit would not lie. But Lord Raymond 
lies „ dave doubted, and ſays, the money was paid by churchwardens and 
ers both, and the action brought by the churchwardens only. 
© a too, That in the part of Mr, Juſtice Afon's judgment, between theſe 
S [ am ſomewhat uncertain whether I have taken the very cafe cited. 


”. 


1 ” A coun=- 
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* 


A counſellor or attorney ought not to be choſen churchwar 
and if he is, he may have a prohibition, by reaſon of his auen 
on the courts of Weſtminſter. 888 4 

Diſſenting teachers, or perſons in holy orders. 


Other diſſenters, not being teachers, may find ſubſtitutes, 


Perſons who have proſecuted a felon to conviction, exemptel i 
that pariſh, Vide Burn, firſt vol. title Churchwardens, 


Earl of Sandwich again/? Miller, 


A peer may : | 

lay his action Scandalum Magnatum. 

of his ſcanda- | : | | 
Jum magna- 5 f | | | . 

tum, where he N a motion on the part of the defendant, ſuggeſting, tha 


plwkesſes: But impartial trial could not be had in the county of Midi! 
on juſt ground | 5 1 


of faſpicion, by reaſon of the high office, weight and influence of the plaini 
that there can- in that county, as a peer of the realm, and firſt commiſſioner of th 
not be a fair admiralty, and praying leave to change the venue from Mida 
trial, the ve- | . | 7 | 
| rue ſhall be to London, where the cauſe of action aroſe. The action was brouzk 
changed; by Lord Sandwich againſt the defendant, as publiſher of a libe], r. 
otherwiſe not. flecting on him falſely. | - 


Mr. Wallace, againſt the motion—That the plaintiff's being 
peer of the realm, and firſt commiſſioner of the admiralty, wc 


thing to the jury of Mzddleſex, any more than to any other juij. 


That the caſe of Lord Shaft/bnry was very different, being ona 

| indictment of conſpiracy brought by him againſt certain perſons, i 
falſely indicting him of high treaſon : And they alledged that it 
had great influence with the ſheriffs. What influence has his Lot 
ſhip with Mr, Oliver and Sir Watkn Lewes? That they alledged n 
that caſe, that the witneſſes were afraid to come up; that they bad 
been barbarouſly uſed in the preſence of the court. Is thete a 
thing like in this caſe ? What intereſt Lord Sandwich's office migit 
give him at Portſmouth or Plymouth, 1 don't know; but it does t 
{ſerve him much here. ns 


Mr. Mansfield—That he did not know what particular intim 
Lord Sandwich had with the freeholders of Middleſex ; but be * 
lieved, their particular affection for him did not operate vel) = 
lently. That he did not think the freeholders on one {ide Ten 
Bar were ſo very different from the freeholders on the other. 


Mr, 


— 


—_— 


„ü 


en bis affiſtance to clear Lord Sandwich from the imputation of 


new acquired popularity. 


Gerjeant Glynn for the defendant—That Mr. Miller had declared 
b apprehenſion of a Midaleſex jury, that whatever the reaſons of 
sapprehenfions might be, it would make no difference as to the 
able of producing witneſſes ; that the cauſe of action aroſe in Lon- 
u; that though it was held in the law a caſe of ſcandalum mag na- 
4 rave him a power to lay his venue where he pleaſed ; and, tho 
he autbotities might ſeem too ſtrong to be over-ruled, yet he hoped, 
it was ſtill open, their Lordſhips' breaſt would not incline to 
4 a determination: That the reaſon given that a lord's character 
a injured in every country, was equally applicable to any other 


in of any notice in the world. | 
That he imagined the lighteſt objection from ſhewing cauſe of 


moral of the venue, which would be only purſuing the principles 
flaw. In motions for change of the venue, the court is not an- 
bus to know how far the excuſe is grounded. Lord Shafteſbury 
ad his venue laid rightly ; and yet very little matter was there 
houht neceſſary to change the venue. 


nd the venue was changed; becauſe, per curiam—be ſhould not as 
fer take an advantage which might prejudice the defendant, 


punſel, admitted by the motion, that for ſcandalous words a peer 
iy lay the venue where he pleaſes. There are many other caſes 
In which the venue may be laid any where. If a ground is ſhewn, 
be Court will grant a change of the venue for a fair trial, But are 
Ihe freeholders of Maldleſex ſuch deſpicable wretches, that a peer 
rould have more weight with them than a eobler ? And as the 
lfendant has the knight of the ſhire for his counſel, I ſuppoſe that 
vill be a full counterbalance. 


RULE DISCHARGED. 


Of candalum magnatum, vide 3 Ed. 1. c. 34. 


Maxims of Law. 
Ex maleficio non oritur contractus. 


Par ſcientia pares contrahentes facit. 
Inſurance. 


Faſter Term, 13 Geo. 3. K. B. 1 


Mr. Dunning declared that he was ready, if neceſſary, to have 


mrehenfion, would be ſufficient with their Lordſhips to obtain a 


That in the caſe of Lord Gerard, an action was brought for words, 


Lord Mansfield—The law is extremely clear, admitted by the 
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fail from Poole to Newcaſtle, for 1000 I. This ſhip was loſt; at 


the defendant does not take out the letter or retract. The naw 


ſurance as fraudulently obtained, and void, * 


been eaſterly fince he arrived at Poole. The plaintiff too compli 


another ſome way more expeditiouſly. 


and that this intelligence did not arrive in time, he believes fraud 
lently; the letter being dated on a day when no poſt goes out. 


. 1 | | ef 
would have done, either go into a coffee-houſe, or read a l 


— 


Inſurance. 


O * a motion for a new trial. 


The cauſe had been tried, and a verdict found by a ſpecil j 


of merchants, 


It appeared that the defendant had inſured a ſhip which wt 


after the loſs, defendant writes to deſire the inſurance may be iy 
creaſed, : The letter is dated on a day when no poſt went out; iy 
next day, the account of the loſs of this veſſel is in the papers; by 


and the Joſs being di'covered, the under-writer ſues againſt thiz 


The queſtion turned principally on when the ſhip to be ini 
was to fail, and whether it was in port or no, at the timed 
the inſurance procured ; and whether the defendant knew of tk 
loſs when he wrote for the additional inſurance? 


The jury found for the defendant. 


The plaintiff ſaid, he believed the ſhip was in port when he i 
ſured, at the time of making the inſurance, becauſe the wind 


ed, that the letter he received from the captain of the veſſel Wh 
either falſified as to the date, or being put in on a day when no pk 
went out, he ſhould have taken it out of the office and diſpatcit 


The letter was to this effect: Depend upon it | ſhall uſe a 
ce expedition, and fail the firſt opportunity; every thing is read, 


He complains that he "OF no n when the ſhip would fl 


On the other hand it was ſaid, twas ſtrange the plaintiff, 7 
in London, having this buſineſs of inſurance in contemplation, p 
curious to know when the ſhip would ſail, or whether it had r 
failed already, ſhould not do what any the idleſt man in the o 


paper. If he had, he might have ſeen that ſhips bad gone - * 
the time that this ſhip of the defendant's did go, and were 10"; 


| . pd! 
as to the date of the letter, it was very remarkable that the * 
| 15 | 


ier ſhould not take notice of this, either miſtake or miſteppre- 
anton, ill the ſhip was loſt; which, it was obſerved, looked 
Le ynaccountable laches or craft on that fide, That there was, at 
aſt, a counterbalance of evidence, on which a ſpecial jury of mer- 
ants were extremely competent to decide; and that the court, 

' ſuch a caſe, would hardly interpoſe. And that though a full 
ſcloſpre is required by the law of inſurance, yet it muſt be ſup- 
ed of ſuch circumſtances, of which it would not be natural to 
magine the plaintiff was - better informed than the defendant ; the 
ontrary of which, it was alledged, ſeemed here, 


I 


is nature, ſhould be ſo conducted, that the party guilty of fraud, u 2grinlt 
jay ſee they are nut like to gain by it. It is always by circum- Pallers 


hat this gentleman . inſured in London, from Poole to Newcaſtle, Ping and In- 
urance, p. 

f his ſhip being 40% in paſſing to Newcaſtle, he writes for a farther man againſt 

ſurance. It may be diſcovered, whether he did not aFually read 38 

tter was put into the poft - Which, it was ſtrange a man of duſi- legibus inviſa 

es ſhould fend, when zo poſt went out, and without waiting for gal ex 

pat news that or the next (ſhould bring; and, that on the next day's facto jus ori- 

lligence, he did not correct his notice. Something too may be tur. 

lected from any indor/ng that may appear to have been made by 

e office, importing the time on which the letter went out. I re- 

nember a caſe at Poole, which turned on that only. I never have 

ay difficulty in altering my opinion: At firſt, I thought the. mat- 


x ſupicious, afterwards I doubted ; and am now returned to my 
mer opinion. | ia 56 


RULE MADE ABSOLUTE rex A NEW TRIAL. 


Point reſolved by Lord Mansfield at Miß Prius. | 


[HEN the principal is made liable by the bill being deli- 
vered to him, though the agent agrees for payment, you 
Day charge the principal, a a 1 nn 


Jury. 
M Juryman being put on the pannel, excuſed himſelf on account Exemption 
of age, being eighty, 271.5 „ Peay ns > SOIT Pay. Lp from ſervice 
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Lord | 
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Lord Mansfield— Tis very proper that all matters, eſpecially of vide Da Cor 


ances that fi raud is diſcovered. And 'tis very remarkable here, Laws of Ship- 


0001, only, That after the time when the account came to Poole 31 l. and Sea- 


je paper which gives this accoupts it may be diſcovered when this Dolus & fraus 
Nil calliditate 
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courts, are not to ſerve on juries, 


Lord Mansfeld diſcharged him, and faid they did now , 
put him on the pannel. 25 | | 7 ; Very Wrong 


Of exemptions from juries, vide Statute of Weſtming: 
13 Edw. 1. c. 38. that old men above the age of ſeventy, 1 
continually fick or diſeaſed, at the time of ſummons or 1 0 
ling in the county, ſhall not be ſummoned. EW 


Apothecaries within London and ſeven miles thereof, being fe 
of the company, and country apothecaries who have ſerved ſry 
years apprenticeſhip, ſhall be exempted from ſerving on juries, 2. 
their return ſhall be void, unleſs they voluntarily conſent to ſerve 


Clergymen cannot be impannelled on juries. * - 


Diſſenting teachers qualified under the toleration a, exempt 
from ſerving as jurors. 1 Ou FSR - 


Quakers. And of ſuch of theſe privileges as are fince the Natit 
13 Edu. 1. the jurors ought to come in perſon and claim their pr 
vilege, for the ſheriff cannot return it; and if any anſwer be mate 
the jury muſt try it. „„ 


Counſellors, attornies, clerks and other miniſters of the king 


A lord of parliament ſhall not be returned on a jury : But if he 
is, the pannel is not void; but he may challenge to it himſelf, 
the party may challenge him. 3 


Tenants in antient demeſne, miniſters of the foreſt out of the il. 
foreſt, coroners, officers of the ſheriff, Cc. vide the writ De nor jt 
nendis in aſſiſa et juratis. 1 x 


Perſons may be exem pted by the king's charter; yet, in a grand 
aſſize, perambulation or attaint, ſuch exemption ſhall not ſerve, | 
vide 52 H. 3. ſtatute of Marlebridge, c. 14. which ſays, de chan 


vero exemptionis et libertates, &c. as touching charters of exen} 


tion and privilege, that thoſe who obtain them ſhould not be put 


in aſſizes or juries, or any recognitions, it is provided: That if ther 
oath be ſo neceſſary that without them juſtice cannot be done, 0 


ew 


Nemo militans Deo implicet ſe negotiis ſecularibus. 

+ Neceflitas publica major eſt quam privata. Vide Bacon's Law Tracts. 
Non poteſt rex gratiam facere cum injuria alterius 
Rex non poteſt facere injuriam, 6-3 i — 
Lex communis ita prærogativam regis admetita eſt ut ne cujus ber 
tollant lædantve. Vide Plowden. e 3 
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the grand aflize and perambulations, and deeds or writings of 

de, where witneſſes are named, or attaints or the like) that vet. 
1 be compelled to ſwear, ſaving to them otherwiſe their privi- 127. 

© and exemption as aforeſaid. 


Io Berkley's caſe, and ſome excellent learning in Nicbolles verſ. 
r-lles, vide Plowden's Caſe by the ſame admirable reporter. 


Tickell again} Read. 


CTION of aſſault and battery, defendant pleads the gene- * matter may 
ral iſſue, not guilty ; and alſo a ſpecial plea in juſtification, laat cher 
t he aſſiſted his ſervant, whom the plaintiff was beating. plaintiff was 
Contended, that the law will not juſtify a maſter interpoſing on — al 
ſult againſt his ſervant, by aſſaulting the perſon who beats the chi * 
mant, as it does a ſervant in like caſe interpoſing for his maſter; vented bim, 


| WY 3 which was the 
wſe it was the duty of the ſervant, who was hired to ſerve and . of 


aſiſtant to his maſter's perſon, but not ſo the maſter to the ſer- which the 
ant, | | | | : plaintiff com- 
: | | plains. 
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On the other hand it was contended to this effect nearly; the Vide Co. Inft. 
uty of maſter and ſervant was reciprocal ; and if the ſervant owed 65. of the 

. . FI reciprocal 
the maſter fidelity and obedience, the maſter owed to the ſervant duties between 
oo and defence; and might, therefore, well juſtify by this un and te- 
lea. | | ro Fe nant. 
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Lord Mangel — ] cannot tell them a maſter interpoſing when his 
nt 1s aſſailed, is not juſtifiable, under the circumſtances of the 


; * well as a ſervant interpoſing for his maſter: E reſts on the 
lation, „ 


— . rr 
— — — . 


Mie, that Burn cites Hawkins, that there are opinions a maſter 
ſhall not forfeit a recognizance for breach of the peace for 
beating another in defence of his ſervant; but Burn cites alſo 
Salkeld 407. that a maſter cannot juſtify, becauſe ne might 
have an action for the loſs of his ſervice. But the reaſon of 
” caſe ſeemed there (and rote, it was not the principal caſe, 
> +08 000d in argument) that the defendant pleaded an 
- ault in defence of his poſſeſſion, (which was, conſidering his 
Ley too much, as his goods and chattels, and, as far as tha 
bay ground of his defence, he had his remedy by action 
x * loſs of the value of his ſervice) but if he had juſtified 
ha 08 It in defence of his ſervant, I ſee no reaſon from 
y == or any principles of juſtice or law, why the plea 
Sit not have been allowed; for when a ſervant defends 
» It is not for his own ſake, but for his maſter's; 
when the maſter defends his ſervant, a man like himſelf 
| ſuſceptible 


s Maſter 
and 


a. 


ve 


2 8 Eaſt 34 Term, 13 Geo. 3. K. 1 


£ 
— 


Is 


And the tru juſtification, I take jt is, that he did jt in'defas 

. © of the ſervant, and by obligation of that protection which þ 
' owed him for his ſervice. And on the whole, I think 

maſter would much better deſerve to loſe the benefit fs 

action for loſs of ſervice, if he did not defend his ſervant whe 

he was able from a violent aſſault, which might endanger hy 
limbs or life, than that he Chould be precluded from git 

that defence, becauſe truly, let What will fall to the ſerm 


his wages, 
Den, on the demiſe of Vernon, againſi Ogle and alba 
+ UESTION, whether ſettlement voluntary or for valull 
confideration? 1 WI 6 5. RU (hall 
By deed in 1712, father ſettles upon his ſon, in confiderationd 
marriage and the portion his wife was to bring him, to the fon i 


life, to his wife for life, remainder to the iſſue male of that or uy 
other marriage, remainder to Francis Ogle the defendant. 


In 1723 another ſettlement, in conſideration of marriage of i 
ſon with a fecond wife, to the ſon for life, to the wife for life, * 
mainder to the iſſue of his ſon by his firſt wiſeQ. 


Argued, that the iſſue of the ſecond marriage ſhould take belt 
the defendant. Dy „ 8 


Jenkins verl. 1 Lev. 1.50. confideration of firſt marriage extended to 2 a 


Key mis in Ex- . x 

cheq. vide alſo of- o ſecond marriage. | 
237. the opi- | | | | | f | 
nion.of the 2 Beere Williams 485. Oſgood. againſt Strode and others, ei, 
(Vans Lord Macclesfield,  _ | : — 


Father and ſon, on the ſon's marriage, article. to ſetele _ 
the huſband for life, remainder. to the wiſe for life, remaindes f 
ifuc male of the marriage, remainder to the nephew. in e * | 


1 


reer * 


Faſter Term, 13 Geo. 3. K. B. 


ler had the ſole intereſt in himſelf, the limitation to the nephew 
voluntary 3 other wiſe, if the ſon had an intereſt, ſo that without 
in the father could not make the ſettlement; for then It (hall be 
IE that the father ſtipulates with the ſon that he will come 
lo the agreement, if the ſon conſents that on failure of the pre- 
gent limitations, the eſtate {hall go over to the nephew. 


Lond Mansfeld—If a father, on the marriage of his ſon, ſettles Rule. 
fate, it is an eſtabliſhed role, before all caſes, that nothing is 

re common than to limit over to a younger ſon, on failure of iſſue 

' the eldeſt ſon. e 


Need of ſettlement, 1712. Settlement in general terms, in favour 
al the ſons and daughters of the eldeſt brother, before the iſſue 
the younger. pls ST, + 


The leſſor of the plaintiff's title. ſprings out of the ſettlement: in 
724. The parties are, the father and his two ſons on one part; 
. Mills, the intended wife, on the ſecond part; and the truſtees on 
x third part. PE, _ CRY h 


If the ſettlement is ſet aſide, it muſt be on the 27 Elix. againſt Conſtruction 
wdulent conveyances. The leflor moſt ſet aſide the firſt ſettle- 1 
ent as fraudulent, and claim under the ſecond ſettlement as a pur- 

halor, This act, by the preamble, body, and whole tener, is pro- 

ded againſt 27yury to be done to honeſt purchaſors, by making the 

onveyance void againſt purchaſors only.* If the ſettlement is ſet 

live as fraudulent, it muſt be only becauſe it's voluntary. 


I the ſettlement of 1723, the ſettlement on the eldeſt ſon is on eee 
; da able conſideration, the payment of four hundred pounds out of rf Peng 
bs wite's portion, to Philip, the father. There is no conſideration teer againſt 

lt) reſpect to Francis, under whom the leſſor claims: Therefore other. 
"aicts, on a voluntary conſideration merely, ſhould not ſet aſide his 


brother from taking according to the deviſe of 1712.4 


In 1728 a deed of ſettlement is made, reciting the deed of 1712, 
nd a ſecond marriage takes place, between the eldeſt ſon and Jane 
Malen, on the faith evidently of the deed. Suppofing you have it 
aſt yOu on the other deed, can you lay any title under the deed 
0: 1728? What was done with the deed of I712? 


ce IT ; 


— 


* . - — | f 
5 Perquiſitum eſt ad quod quis pervenerit facto aut aſſenſu ſuo non deſcenſu 
eque delicto. | V. 3 Inſt. 3. 85 | | 


in Al | — 7 . | | uy rd | 
8 0 '1 cauſa potior eſt conditio defendentis. 
nde \ . . , | - ., 
IP ratio bona eft ſanguinis vel affectus naturalis. 
" er q 212 . * . : 
*210 æſtimabilis eſt matrimonii vel pecuniæ. V. Twynne's caſe, 3 Rep, 


3 K | 7 [lt 


— * 
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[It was anſwered, it continues in the hands of truſtee, , 
have done no act to paſs the intereſt out of the. 


1 Mr Juſtice Afon ſaid, Why, the truſtees executed the dy 
5 1723. : en en nen 
j od Mangfeld continued—The whole turhs upon the dey; 


1723. If the truſtees thought any thing of the deed of 1912, 
| | - conveyance is fraudulent, F DN BOT TON 


[ e In the ſecond there is a limitation to the heirs general of the ci 
ſon by the firſt marriage ; he giving up the general eſtate-tail ip j 
Mae- male by any marriage. Whether this were a miſtake or u 


there is an immediate limitation in favour of Francis. 


It was ſaid, if the repreſentative of Philip's daughter by the 
cond marriage ſhould take, it would be againſt his own bargit 
And that, probably, the failure of iſſue of the firſt marriave yy 
an event not in contemplation of the parties at the time of the ſt 
tlement in 1723. 


1 Mr. Juſtice Agon cited Doe, on the demiſe of Hammer dim, agaik 
Wilton. Fr bans 


Bankrupt. 


N a queſtion, Whether an innkeeper ſending out wine, dak 
as a chapman in liquors, or no; the court would not der. 
mine, but left it to the jury, as depending on the quantity in # 
GEE. --. ER AF, 1 99 


Warrant of Tranſportation. 


Es TION, on entering into a recognizance for tradſpotth 

tion, Whether this court, or the judges of aſſize, welt al. 

tled to fix the time in which the party recognizor ſhould tranſpott 
"nA... 88 


v. 46. c. 11. Mr. Cowper urged, the general ſuperintendency of this on 
wherever a recognizance was to be entered into with the . 
and therefore, that the power was always diſcretionar) in this c 
as to the time in which the party fhoutd tranſport himſeff. 


Jans 


3 
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James again Price. 
Aci of Trover. Cafe from the Devon Afixes. 


x CREEMENT for the exchange of the Folly, the plain- 
L ifs veſſel, for the Rooker, the defendant's veſſel. The plain- 
F was to give twenty-five guineas to boot; and if the Folly was 
in the voyage ſhe was then upon, then thirty guineas beſides. 
he plaintiff paid a guinea earneſt. 


The defendant wrote to the plaintiff an excuſe for not ſending 
e Roker, becauſe it had been previouſly ſold to Lord Courtney. 


The plaintiff defired his peremptory anſwer ; becauſe if the Folly 
15 loſt, it would be to the defendant's hurt. He afterwards ten- 
ered the twenty-four guineas, a guinea being deducted on account 
the earneſt paid; but the defendant would not accept. After- 
ards, the Folly was loſt on another voyage. The plaintiff brought 
mer for the Rooker, the defendant's veſſel. 


It was contended for the plaintiff, that the earneſt having been vice Rey- 

aid, and tender of the reſt of the money, was equivalent to an volds and Go- 

| Wo 4 1 Re e lightly, ſupfa. 
Qual delivery and payment. That frover was a good action to re- 7 Pts. 
ver property tortiouſiy converted, though the actual poſſeſſion was 
er in the party: For that the property was veſted. 


. Eliz, 866. Action of detinue for certain parcels of plate. Bateman and 
ontended, that as there was no delivery actual by bailment, but Elman. 

ly bargain and ſale, detinue would not lie. But held well enough, 
nd the condition being performed, that® he ſhould have the plate 
gan, And though the caſe was that the plaintiff had fold the plate 
o the defendant, upon condition, that on payment of ſuch a ſum, 
on ſuch a day, the indenture ſhould be void; and though the ſum 
Ws pad at the day, yet there being an indorſement on the deed, by 
Conſent of both, that if the plaintiff ſhould pay ſuch à ſum on ſuch 
L ſubſequent day, he ſhould have them again, this was held ſuffi- 
bent for the plaintiff to maintain detinue of the goods, though by 
be defendant's paying the ſum at the firſt day, they had ceaſed to 
de the property of the plaintiffs; and if detinue would lie, ſo would 
over; and if trover would lie in that caſe, ſtill more in this. 


Tag Mansfield, on the other hand That the plaintiff could not 
cer by this agion: That whether on hearing witneſſes, they 

"ould be able to recover on aſſumpfit, was uncertain i But that 20 
Foperty was transferred, which is neceſſary to ſupport trover. That 
| to 


/ 
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Replication, 


| whether by this action. 


* Qurzre de 
hoc and vide 
Reynolds ard 
Golghtly. 


cited) ſeemed juſt like that in Ro s Abridgment : That ig the W 


covering by trover: That the property. only 1s neceſſary for iroitt, 


delivered, action of trover lies, and even action of detinue, which 


Tphis is an action of trover. And after ſtating the caſe] Tepe 
tion was, not on the u/iice of the caſe, but on the nature of l 
action. You ſce every part of the agreement is performed by 


— 


to ſay, it is a tortious converſion, is begging the queſtion, Ihn 
a caſe from Fos Abridgment, (which had been cited on the ol | 
fide by Mr. Caper) there was delivery from A. to B for the J 
nefit of a third perſon; the property a&ually paſſed from 4 * 
veſted in the third perſon, by being transferred to B. who f 
ſented that third perſon. That the caſe in Croke appeared to end 
that the vendor. of goods actually ſold, on, tender of, money bo 
vers againſt the vendee. That a caſe in Buſſtrode (which had 10 


in Cre. Elis. the money being paid, it is the ſame as if he had rel 
ver fold, the condition being performed: And the conditien he; 
a part of the deed, the property never peſſed from the owner, ate 
than conditionally. 1 R "A. 

Mr. Cooper replied, that Mr. Mansfield at leaſt ſeemed'to adni 
that the plaintiff, ſome. way or other, was entitled, diſputing onh, 


? 


That in an aſumpjit the plaintiff, doubtleſs, might have recover 
but that he is not, for that reaſon or any other, precluded from tt 


If goods are bought, money paid, goods afterwards refuled to tel 


take it, makes no difference, but that the very goods themſche 
only can be recovered in detinue ;* and ſo is the authority of Ny, 
that payment of earneſt transfers the property. 


Lord Mansfield wiſh you may find a caſe, Mr. Couper, a 
which payment entitles to trover: For ſuch a caſe would be neal 
connected with this. We think the conſcience of the caſe is entire 
on your fide. „ 


Afterwards, on the fourteenth of May, in the ſame term a 
year, Lord Mansfield delivered the judgment of the Court, io ti 
effect. „„ mn, 


0 


plaintiff. On the part of the defendant there is a breach of * 
tract; but there is likewiſe a ſpecial injury, the detainure of the vt 
ſel. An action of detinue would have been good: An 71 
trover then, which goes on detainer and converſion, what aun! 
effect be? It's laid down by Lord Chief Juſtice Holt, that ot 
man keeps what another has a right of property in, this keeping! 
conver ſion, and tortious, MOEN 4 
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quity, reaſon, and good ſenſe# HTO 


l 


„Maric, c. 42, page 86 to 88. If I ſell my horſe for 
4 7 her keep him till the money is paid: But if I do preſently 


yy addion for the detainment. 


Gudbolt, 33 9. 


„ + | . 
Irgain "+ l 


+ 
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JubeuENT FOR THE PLAINTIFF, 


IMITATION to bis daughter C. Parrack, for life, without 


lt term, to her ſon and ſons, daughter and daughters, equally to 
divided; and on default of ſuch ſon and ſons, daughter and 
wpiters, limitation over. Contended, this is an eſtate in fee; be- 
ule no limitation to reſtrain it: Or if not in fee, then an eſtate- 
. Son and ſons are nomina collectiva; and though daughter and 


Wters were not then ſo determined, yet they are within the rea- 
l. | | 


* are words correſpondent to thoſe of body : The fon or ſotis 
I; As there were children, there could be no default of ſons, 
*rerained ſenſe of the term ſons, becauſe a default of them 


er ett ſanctio juſta jubens honeſta et prohibens contraria. 
elt ſumma ratio. e 2 | 


ati f ; 
0 eſt anima legis. 


ulla yer; : a | | ES 
ef a "Uta aut turpia legibus præſumuntur, ſed contraria omnia legitima atque 
J U | * 5 3 . 8 & 3 | 
ad Thabonis loco perſolvitur pactum ligat. | oper ae 
. 31 infers 


f the chen and with this dotrine, the point is clear. And very 
Uni, the more the law is looked into, the more it appears founded in 


. Tf I ſell my horſe for mo- 


ir the money, and it is refuſed, I may take the horſe, or have 


Cunterback, 34 f, B. tenders the money, the property is altered. 


Nys Maxime. Exchange of an horſe; the earneſt binds the 


We obſerve, that the grounds in fact in this caſe, are very ſtrong: 


bat the law was on his fide; we have conſidered the authorities, 
3+ #8 2 | FE © ME UT | = 


Coodright, on Demiſe of Parrack, againſt Patch. 


impeachment of waſte: And from and after the expiration of 


— — — ne AG PS — 
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— 


infers a negative of Feng coming into —— and by no me, 
ſignifies the ſame 25 failure. But, taking ſons to mean iſe, th 
default will have it's proper: and uſual import. ; 


On the other fide, Though it is 9 we geber i intent of; 
teſtator hep be gives ap without particular Jimitatin, i 
Pa s an e ſlate to fie yet it muſt app pear 80 0 circumſtances; 
otherwiſe the conftrudtion of law will prevait; which makes it 
eftite for life. That if default be taken ftriaty, then if 2 child hy 
been born to Catherine, the eſtate had Akne 10 that child: On the 
death of that child, an infant, the elder brother of Thomas wall 
have taken, contrary to the intent, and the remainder over to % 
mas not have gperated. That the words ſon or ſons, drughe 
diiighters, of Carbo ine wete only a defighatio perfoni#': That h. 
words lawfully begotten make no difference: For, Lord. Cole in 
Every child Wält be of the body. (240d nora nam Profetto 7 
non dixiſſet opinor in dubium cecidiſſet an ita lex ſentiret neminen ju 
paremigus nal naſci) But if a man deviſes an eſtate to huſband and wi 
| after Mo deatk then to their children,” Whatever child or chi 

ten they | have after mall take an emailed eſtate, though 1 
Was none at the time. That the evidence of the teſtatot ? entent, k 
ſuch a caſe as this, to over-rule the 'opetation of law, muſt amoul 
to a moral certainty; almoſt a demon/iration. 


In repl benen, it was argued, that no moral certainty, but fo 
Hints as could be ſpelt out, explanatory. of intention, were the gui 
the court Ae accuſtomed to take in ſuch caſes. The mii 
being aer there is only a deſcription of the perſon, it 1s fl 
But default of ſuch ſon and ſons, datghter and daoghtets poi 
ut limitation. Lord Cole's feaſen In ns di oth dee 1 
1 


Lord Munifield—1n ads alt, it 16 ; difficult vente hot 
of teſtator : Quod voluit nn dixit. Something has been 21 
is highly probable he meant an ellte in e, in ward une 
find a ground. 


We will take a little time to ſee whether we can make any thi 
of it. As to default of ſuch ſon or ſons, daughter er daughter, ! 
would: have been hard to extend its i a bid b boi 7 

died iminediately. 


Mr. Juſtice 3 Fx ems extraordinary, * he ſhould mal 
his favourite daughter's children tenants for ife, limitation bier 


lee, to J. Bums, the ſon of the other daughter. 


Lord Mansfield « can gar a conjecture, "a can «fin 155 l 
upon the will. The misfortune id; it it is honſenſel is, 


— — 


28 J 
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23 June. {vw 

Mansfeld This caſe ſtands for jadgment of the court. One 
1 2! in fee of the premiſſes, makes his will. It ap- 
15 he had two daughters, becauſe he gives them 5 l. a- piece by 
s will, He gives a meſſuage and tenement to his wife; and alſo 
je cighth part of another, during the term of het life, 


afier her deceaſe, to truftees, their heirs and affigns for ever, to 
eerye contingent remainders, in #ruft, for C. Parrack, his daugh- 
x, for life; remainder to the ſon or ſons, daughter or daughters of 
wfally to be begotten, equally to be divided among them, if 
note than one; and for want of ſuch iſſue, to his grandſon, T. 
Purrach, his heirs and aſſigns for ever: The reſt and reſidue to his 
nike. | | ' 3 ; 


C. had no children at the time of the will, but three at the time 
bis deceaſe; a ſon. and two daughters. It is not material to 
ſate how the parties in ejectment come to claim; as the only queſ- 
tion is, whether the deviſe to © ſon or ſons, daughter or daughters,” 
be an eftate for Ife or of iuberitance? Now the rule of law is ſettled, 
by analogy from a variety of caſes, that where there are 10 words 
of limitation, general words will operate u more than in eſtate for 
fe in the deviſee. The ſecond rule is, that in ſuch caſe, the words 
ſtare and ſhare alike, or equally to he divided, ſhall not enlarge the 
tte; but theſe words ſhall have another legal operation. It has 
been truly argued from the bar, that the intent of the party is gene- 
ralh caunteracted by this rule; and I believe this to be true: For 
tellators generally don't take the difference between à real deviſe, ' 
and a deviſe of chaztels; and therefore, the court will always catch 
a circumſlances expreſſing intent, though there be no exprefs words. 
| recolle&t but one caſe cited at the bar, to ſupport the interpretation 
df the deviſe, ſo as to give an eſtate of inheritance. FL 


Burr. Rep. 189 5, Oates, on the demiſe of Wig fall, againft Bry- 
an. A woman deviſed her houſe to her huſband for life; remain- 
Gr to her brother for life; and then to ſever perſons, ſhare and ſhare 
alle; 1 but if my huſband die before my brother, then my will 
> that it be divided amongſt them.” The Maſter has marked 

tle particular words as the ground of the judgment. The houſe 
Ae about 100 J. the words could not operate to make them 
a. in common; for that had been dene before : It ean't make 

on of annual value; and a ſpecific diviſion of the houſe. into 


{ 
cry . cannot be put in execution to the benefit of any of the 


There 


„ 


Eaſter Term, 1 — K. B. 


5 argument upon it. 


f ſtated to have been, whether the children unborn ſhall take. 


his daughter; and for want of children of her, to his own ri 


1 time _ exception is out, you can't ;oſtiy * " ex 


to ſtop an attachment againſt the ſheriff. 


6 s 


There is FOTO caſe, in which the children lle a fee. , 
tire fee was given to truſtees ; the reſt of the rents and profit 
divided among them when they attain the age of twenty-one, 

court collected they were to take the profits proceeding wheq j 


attained the age of danse and allo! A a fee, becauſe the tru 
had one. Med. Rep. | 


Mi this caſe, with all the deſire poſtble to upon * coniech 
1 really have, that the teſtator did not mean to give to Thoma; | 
diately after the life of the ſons or daughters of C. ] can find 
ground. It might have been an executory deviſe, with the wai 
te jn caſe C. Parrack die without iſſue in my * rfe time; or, in g 
be 1ſue of ber body ſhould die without iſſue in my life ; time, the 
„give over.“ An implication might have been grounded of o 
fiderable weight, but here we muſt raiſe an W 8 88 upon an i 
Rinn which is too much, and too wide. 


Serjeant Burland cited the caſe of Lord Ha hatch ny] 
Goodwin: That caſe would be of great, importance, if it had by 
Fully or accurately reported. I remember, I was in it, but har 
note; ſo that I ai certainly, that nothing material came in 


4 £0]? 


Caſe in * year OY and in e The Gly ns 
In the caſe cited there are very material points, bs" it had beni 
gued: Firſt, that he deviſes his Hate; then farther, the deviſe öl 
beirs, ex parte pater nd, which muſt be after. failure of the ified 
his own body, that is to ſay, iſſue of his dau gbter. We can ſeend 
ground here to conſider the deviſe as more than a deviſe for i if 


The conſequence is, JUDGMENT for the DEFENDANT. 


The deſcribing of the meſſuage by it's particular locality, was 
lied « on $a his Ea as one of the reaſons of his La | 


Attach ment. 


of the time, if you have not before; but FOR may aVal 99”) 


Bal 
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Bail. 


XAMINATIONS of bail, Lord Mansfield obſerved, were 
grown to ſuch an extent, that the court muſt ſtop them. 


Indemnity to the Sheriff. 
lartin againſt Wenman. In the Caſe of Mr. Wenman and others. 


A N indemnity entered into for a year, as a ſecurity for the ſhe- 
if, and his officer. The defendant gives this indemnity, 
ith ſureties, to the under ſheriff. OO e 


Afterwards, the defendant gives notice that he does not mean to 
nd by his indemnity; and this notice is left at the under clerk's af 
he under ſheriff, | 


On the firſt complexion of the affair, Lord Mansfield expreſſed 

mſelf Frongly againſt this notice diſcharging the obligation. What 

the effect? Can it diſcharge ſuch a man's indemnity ? Certainly 

ot, It might have affected the principal in conſcience, if the notice 

ad been to the principal himſelf; but given to an agent, how is it 

o operate? I cannot affect the principal farther than the agent is an 

gent in courſe of buſineſs. It this giving up of the ſecurity had 

en in the courſe of buſineſs, it would have been good by the hands 

i the agent; but being no notice to him, qua agent, it cannot poſ- 

bly reach the principal: And if they will do any thing, they muſt 
bring their action, if it can be maintained any where, againſt the 
Man to whom they ſent the notice. _ 


Vr. Juſtice Willes ſaid, that he ſhould ſpeak with great diffidence, 
and be always diffident of himſelf, whenever his opinion differed from 
ite praflice of the conrt. But that on the particular circumſtances, 
e thought it might lie open to a new mode of examination, Mr. 
Dunning having offered to put the money into their hands. 


That on the principle of law, he thought the indemnity ſtood 
til the ſheriff's year was out. Eſpecially, that Mr. Wenman cannot 
mand a diſcharge without the concurrence of the reſt. But that 


owe under ſheriffs did not attend at the office, they were liable for 
weir agent's neglect. | 


; Soppoſe the ſecurities had come all together, and ſaid, we greatly 

"2Pprove Bolland, your officer ; we muſt deſire you would deliver 

more warrants to him: Suppoſe the under ſheriffs had promiſed 
3 3 M that 


N 


—— — 
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not deny the notice, but only ſays, he does not remember an 


grant 79 warrants the ſheriffs could never have recovered damage: i 


would have bound them, does not appear to me by atiy means hy 
However, though there were three perſons preſent, only Mana 


* 


— . 


that they would not; would a jury, on an action for damage i 
| J 


charge the ſheriffs? 


And what is done here? Why, they apply to hs agent, who 
ten notice, and believes the notice was not given till after * 
rant ſerved. 1 | N | 


Mr. Juſtice 4/burſt doubted the ſtrength: of the fads to ſuppar 
the motion ; and doubted the principle of law, whether the ſhe 
would have been chargeable, if the notice had been to them perl 
nally: Much more when to their agent only, out of the ordinary * 
of buſineſs. 5 | | 


Lord Mansfield —I have no doubt, if they had ſaid, they nad 


point of law. But whether the undertaking of Frith, the agen, 


knows any thing of it, who cannot be a witneſs on the trial.“ 


The court at laſt determined to admit Frith to make a-ſupplet 


affidavit, as to what he knew about the warrant. 


Indemnifica- 
tion endorſed 
on the writ 
by plaintiff s 
attorney. 


cc 


would have done well if he had diſcloſed this on his former I 


360 J. on which judgment had iſſued, and execution had been |" 


 RuLE ENLARGED. 


Lord Manz ſieliLet the writs be produced, and the accou 
delivered to Wenman; and let Frith anſwer more fully as to.t 
notice, 


Afterwards, on the fifteenth of May, Fritb's affidavit, accorduy 
to the terms of the enlarged rule, was read, © That, to the heft 
« his recollection and belief, the warrant granted to James Bilink 
* 18 Fan. 1771, was delivered out after the notice of the defe 
dants : That he is further confirmed in his belief, by an 10cen 
nification endorſed on the writ, by virtue of which the wa 
e iflued,” 5 1 


Lord Mangfield—It comes out very clearly now; and Mr, Fri 


vit: As I am ſatisfied he bad it in his mind then. The idea ate 
accounts was, to ſee whether the day and the particular 22 
which the loſs happened, had been ſtated: It appears clearly 1 


The counſel for the defendant moved on this, that the uo 


Ares ns ae 


— 9 


Neminem oportet teſtem eſſe in cauſa ſui privata. mid 


1 ”_ — . 
* 
[ 
* 


ht be returned to the defendants; which, I believe, was the ori- 
zl motion. 


Lord Mansfield —If we grant this rule, we ſhall determine the 
ion in a ſummary way: For the queſtion is fill, whether they. 


heriffs, are liable for the act of Frith? © 


y, to prevent their being prejudiced by conſequences. * 


 ſheriffs. 1 apprehend, however, the ſherifts, in an action againſt 
m, may have a remedy over, either againſt Frith, as diſcharging 


jemnification. Lind aue uud not, by @ ſummary proceeding, obfrud? 
e remedies. | | . 


II this goes there will be an immenſe circvity,* Martin comes 
inst Frith, Frith againſt Priddle. (The plaintiff's attorney.) I 
nk it would be proper to enlarge the rule farther. Frith ſhould 
ew cauſe why be ſhould not be anſwerable to the Hein; and 
riddle both to them and Frith. 


Lord Mansfield took notice, that they had not brought in this 
i: the proper parties before the court: But that they might make 
ith and Pr2ddle parties to another rule: And that it was to be 
nldered, whether Pr:ddle was not underſtood as the ſole ſecurity. 
hat the rule ſhould. be ſuſpended ; and might be drawn for a very 
ot day. His Lordſhip thought, that they could have nothing. to 
lwer to it, and that the ſheriffs would be entitled to recover. 


RULE ENLARGED, and F. ith and Pridd'e to anſwer why they 


_ not indzmnify the ſheriffs, as to 360 J. and proportionable 
undage, THI 7 FEES N 


Lord Mansfield aſked, in what capacity Frith ated? 
It was anſwered, as <> uncles clerk. ; 


Lord Mansfield —Is it uſual for ander clerks to take indemnities ? 


a gentleman in court ſaid he had been an under ſheriff for many 
ls, and never knew it. — | 5 8 7 
* 


N R on | — 

i — FR ors of this caſe, which, I think, appears by the affidavits, 
aa 5 . came upon Henman, he deſired they would ſue Lewin firſt, 
im an ind e lureties, which they did. Lewin complained, and Wenman gave 
emnity, on payment of 400 l. Es & a. 


Serjeant 


Mr. Dunning —Yes, my Lord; I ſay the ſheriffs take an indem- 
Lord Mansfield — This is. very Arong on the indemnity taken by 


e ſanding ſecurity, or againſt the plaintiff's attorney, upon the 


ä ů —— — 
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Serjeant Davy ſaid, it was cuſtomary in Devon, and they hai 
other way, 1 . | 


I find no more of this caſe ; but I take it, that the court 20, 
to have decided on it: That an agent of the under ſheriff, z; det 
cannot bind the ſheriff or under ſheriff to matters not Properly wit 


in his buſineſs. 


Vide Wood's That when a perſon becomes ſurety for a vear, with Others, he 


\ q : 6 3 „ | . 4 

lj laft. 55, 56. can t diſcharge the indemnity given to the ſheriff without the cy. 
1 = ſent of the ſheriff, and of the other ſureties. Si. 
1 TLahat if the under ſheriff, in this caſe, had taken notice of wig 
= had been faid to Frith, and had ſaid, he would deliver no n 
Wo warrants to Bolland, Wenman declaring, if he did, he would u 
5 ſtand to his indemnity, the under ſheriff, in ſuch caſe, would u 
4 f have been entitled to recover damages in this action. 


Lex non amat Note too, the pains taken by the court to avoid circuity of adi 


3g . circuitum. 
14 Bhooni judicis 
by elt lices diri- 
5 mere. 


Plea of Coverture. 


THETHE R neceſſary, where a feme covert is arreſted; u 
whether ſhe ſhall be diſcharged ſummarily upon motion 


This was in a caſe in which Mrs. Baddeley bad been arcell 
and applied to be diſcharged on motion, and a copy of the regllt 
of the marriage, accompanied with an affidavit that her huſband ws 


} Rill living. 
| io Mr. Juſtice Aton ſaid, that he had lend from one of the judge 
} 


of the Common Pleas, that in three caſes cited in a queſtion ther 


it was held in great doubt, whether a copy of the regiſter was {ft 
cient; becauſe the wife, perhaps, lived ſeparately from her huſhand 


Mr. Murphy, the counſel in the bann was deſired to enquite in 
the caſe in the Common Pleas. | 
Indictment. 
In Arreſt of Judgment. 


BJECTION to an indictment, that the time of the offence 
charged is not ſpecified, 1 


The 


3 
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1 jodictment was for words ſpoken of a Juſtice of Peace, in N e 
N cotion of his office. The words were, © You did not do ng EO 
_ „ It's charged in the indictment, that the words were fixth ef June, 


| " 7 | > fd TH Res ——- „ proſecu- 
ken at the petty ſeſſions holden for Meſiminſter. 0 3 

. „ Cr 7000 , F IN 
It was argued againſt the motion, that the time and place was Peace: And 
ficiently ſtated by collection from the whole indicttnent: For firſt, . 
bh the indictment ſets forth, that on the ſixth of June W.B. was held at Welt 
| [uſtice of Peace; then, in the clauſe in queſtion, that at the petty 3 1 

a RI | £ an 
Tons holden for Meſtminſter, then and there defendant ſpoke, Cc. ad there 
| | en ſpoke,. &c. 

| That in this offence ſo much ſtrictneſs is not neceſſary as in a ca- bad. 


ial queſtion; that even in capital caſes adtunc ef ibidem ſhall refer 
\ the time mentioned firſt in the indictment, without repetition. 


Father, it was argued to what other time it could refer. Lord ab abſurdb. 
Ile fays, that even in capital caſes, the degree of ſtrictneſs required ap inconveni- 
p indictments is the diſeaſe and reproach of the law, and calls for enti. 
medy. 


That the reaſon affigned why the Time mult be ſo particularly && artifciali. 
aed is, that the forfeiture may relate accordingly ; and that bu. 

p eaſe of murder it may appear, whether the death was within the 

xr and the day; that this reaſon did not apply to this caſe. a diſimili, 


| That even where it might apply, it did not hold in practice; A non-uſa. 

Ir that a man might be. indicted for having given the wound in vide Hale, 

770, and the death might be proved in 1769 ſufficiently for con- Plac. Cor. 

Iction, | | > | C. 25.P. 179. 
Emlyn's edit.. 


Mr, Serjeant Hawkins, Plac. Cor. was cited. 


Mr, Serjeant Davy ſaid, that he ſhould not cite either Hale or 
ant Hawkins ; he hoped in ſuch a caſe as this, a few words 
om Serjeant Davy. would be ſufficient. That if the 7hen could: 
e preterred to ore time only, he admitted the once mentioning 
[ the time was ſufficient, That here nobody could tell the time 
us Caſe ; that the indictment ſet forth that before and after the 
ln of Fure Mr. B. was a juſtice, Sc. and that at the petty: ſeſſ1- 
Ns holden for Weſtminſter, then and there the defendant ſpoke, 
5 Whether the then referred to all, any, or what time he could 
a tell; perhaps he regarded all times that ever were or ſhall be; 
T ancied the court would not help the indictment, by gueſſing 
« Ume, or by referring it to all. 2 
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New Trial. 
. Rule, 
1 EVER take a rule for a new trial, without ſpeia ag 


of the court beyond four W 


 Langfielde, on Demiſe of Banton, again Hedge 
Copyholder. 


In Ejeciment. | 


ſumption re- 
butted by pa» 
rol evidence. 


Equitable pre- B V the cuſtom of the manor, copyholds were held upon lives, 


A perſon who was tenant of certain copyhold lands in | the m. 
nor, according to the cuſtom, put in the name of the leſſor of the 
plaintiff, who was his nepher, with his own. 


Queſtion, Whether the putting in his name e ſhould be 1 1550 
as an advancement in conſideration of blood and natural affect 
or only make this denden a truſtee. 


It was, I chick, admitted, that the equitable preſumption ws, 


that he took only as truſtee but to repel this preſumption, pard 
evidence was offered that he afterwards faid—** I give it bin,” 


F | Lore Mansfield thought, that as the NEC phew Was 1n F 0 0 
| eſtate before theſe words, 7 give it bim, they were proper cui 
Vide Lam- dence to be left to the jury of the intent upon the original taking, a0d 


Plugh ” lead naturally to interpret it. And that wherever a legal eſtate : 
| Pecre Wil. Taten away by equitable an. you may always rebut by au 
liams, term evidence. 
Mich. 1709. 

p. 111. and 2 
1 Part of the de went to prove, that he had eule wit 


Jowing it, and an intent to give it to bis 3 
the caſe fol- 


| lowing of La- 


dy Dowager The adminifirater of the 3 claimed on the other ſide. 


Granville. 
Vide Ducheſs 


-Howener of 7 Mansfield ſaid, he thought the adminiſtrator s claim * 
Beaufort. Was very gueſrronaBt ; and that he never heard of ſuch a Cab. 


* Nulli negabimus aut diſferemus —— vel rectum, Ma. Char. |t 


— 
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if, Crew, 1 Peere V. zlians. 


Nie, This caſe I do not find: But there is a caſe of Philips verſ. 
Philips termino paſche 1701. reported in Peere Williams, 
where it was determined in communi banco, that an eſtate par 


guter vie, ſhould go to the adminiſtrator (by the ſtatute of 


20 Car. 2. c. 3. . 12.) where there was no executor. 


Lord Mangfield obſerved, that in the caſe of Seluyn verſ. Browne, 
rd Talbot went on the reſiduary deviſe, and that parol evidence 
duld not be admitted there, becauſe it would have contradicted, not 
platned the deviſe. Lord Hardwicke thought the. reſiduary deviſe 
ot ſufficiently clear, and ſuſpected fraud; neither decreed in that 


ſz on the ground of equitable preſumption, not to be rebutted by 


rol evidence. 


That in the particular caſe where a man gives his executor five 
Sounds perſonally for his trouble, it was decided he made him a 


rute; and that upon the particular circumſtances of that caſe, the 


zument of equitable preſumption had been carried into general ap- 
vication much foo largely. 3 


It was aid; afterwards, that the parol evidence in Selwyn and 


rene was to raiſe the equity, and not rebut it; and his Lordſhip 


emed to concur in that opinion. 


14 May 1773. Lord Mansfield ſtated the caſe. That it a ppear- 


din evidence that the inteſtate gave 600 J. for the eſtate juſt before 
bis death: That he had ſaid he intended it Lang fielde | his nephew] 
wer his death, and would give it him: That at another time he 
Lad he had purchaſed it for him. i 


| He had been dead nine years— it did not appear when the plain- 


If entered, And it was argued, 


$ Whether parol evidence was good or admiſſible at all in this 
ö ale! | . ; | 


2), Whether to rebut the equitable preſumption ? 


3%, Whether, if parol evidence could be admitted, and might 


Alt an equitable preſumption, the evidence in this caſe was ſuth- 
dient to that purpole ? 3 


f 98 tg another 


Hands, tha 
5, that where there are remainders over, the firſt admittance is 


| 3 e 


| * (aid, however to have been determined in a caſe of ——- 
| — 


point, whether a new admittance neceſſary, on all 
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ſufficient to ground an ejectment. That a man ſhall neue : 
ſuited by a legal eſtate in his own truſtee. 1 


Tt was contended, that by general preſumption, where 
purchaſes a copy hold, and pays the fine, the purchaſe. 
in diminution of his perſonal eſtate, that there is, 
ing truſt to the executor or adminiſtrator, 


4 a 
Money Pain 


therefore, 4 rel 


The adminiſtrator cannot hold the eſtate, if the inteſtate hy; x 
ven it over to another; nor can he defeat the eſtate of that other 


Renewal of Leaſe, with ſeveral eſtate for life, by cuſtom of ie 
-manor ; the firſt taker cannot by ſurrender bar the ſucceſſion: (Py, 
haps conſidering him as a truſtee for the remainders, vide Maſi 
and Manſel, 2 Peere Williams. | 55 

It is ſaid, it's not within the Statute of Frauds; becauſe there 
an eſtate by legal implication only, and that this will not do agu 
the equitable preſumption, I am clear there may be a rebutal 
parol evidence. 1 8 


In Equity Caſes abridged, this rebutter is ſet up to ſupportal 
truſt againſt equitable implication. There was a ſon, and yet the 
admitted a reburtal to prove a truſt, As to the evidence, it appeai 
to me clear uo intuitu, the firſt ſtep was taken, if a man merel 

ſays, I give, or intend to give, this, to be ſure, paſſes nothing; bt 
vide Brett Cauſe the intent is not legally executed: Tis a rule.“ But her 
and Rigden. he purchaſed.; he put in his nephew's name; his nephew was al 
mitted ; he intended it for his nephew (' tis ſaid in evidence) alt 
his death; from the purchaſe to the laſt minute of his life, be d 
clared his intention. WE ALL AGREE: And the conNSEQUENC 

is, that the plaintiff has both the /ega/ and equitable eſtate. 


JupGMENT FOR THE PLAINTIFF. 


— en rg ares bx 


His Lordſhip obſerved, that an equitable preſumption was only 4 
kind of arbitrary implication raiſed, to ſtand only till ſome red 
Able proof brought to the contrary, 


Holloway, Parſon of Swallowheld, againſt Hewi. 
For à new Trial. 


K TION azainſt defendant for non- payment of tithes. 


Plaintiff alledged cutting down clover graſs and making it ift 


\ 


* THR . 2 f "H h 
hay, and carrying it off, without having firſt et out the tithes, yy 


4 


r wa 29% coals 
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Vide of ith 
cpht ought to hank been {ſet out ſor the plaintiff, FRI to Vi " 


tt 


; & commentar. 
jumemorie uſage, Oc. b. 2. c. 
| | 18 E. z. fl. . 
| Witneſs called, who ſaid it was the cuſtom to make the clover © 7: E 
bras into bay-cocks before they ſet out the tithes, and that they c 1 4 "PH 
E nd. | . VE e. 11.7 H. 
{ed a pa 0 * c. 6. 27 1 
e. 20. 32 H. 8. 
Another witneſs 8 he * they o aſd to pay tithe in kind c. 7.27 H. g. 
c. 21. 37 H. 8. 
for every | tenth cock. | | n Y: 
heck they took tithe in kind, £19. 37. ©. 
Another fas that for twenty years ack they took tithe in kind. f. 12. 51H, 8. 
C. 13. . 
22 & 23 C. 
Another ſwears to fifty years back. . 15, W. 
& M. c. 3. 
Another that he lined ever fince the hard w winter at Swalb Toy 8 * 
hat they uſed then to take tithe in kind. | CR, 1 G. 1. t. 2. 
c. 26. ſ. 2. 
[ think ſaid, that he had lived t fi t 
Another, I think fa at he had lived twenty-five years at Peace empow- 


Mralinofield, that the general cuſtom was to make into hay, and ered to give 
hen ſet out the tithes before they carried : That at firſthe rd but 7*medy for 


| ſmall tithe 
after they took the tithes in kind. Ip? | 7 & 8 W. z. 


| VV; . f . Aon 
Another, that for eighteen years it has always been taken in Lind, 27. 
but that before it uſed to be paid for: However, thirty years ago, 
he fays it uſed to be taken in Lind. 


Bilence for defendant—A witnels, who fays be was ſervant to 
young Ellis, who was then the farmer of the tithes ; that about 
eighteen years ago, a diſpute aroſe about the payment. Mr. Ellis 
looked into the articles, and ſaid he muſt ſet out the tithes? for elſe 


It would make a bad cuſtom ; that if they found any would not ſet 
out, they muſt make agreement. 


Another witneſs—That after he left the pariſh, it was not the 
*2Utation of the pariſh that tithes were to be paid in kind, 


Several witneſſes * the plaintiff ſpoke of this Ellis and of the 
altom as before ſtated on the part of the plaintiff. 


The jury fund for the defendant. 


* balance of the evidence appeared extremely ſtrong on the 
part of the plaintiff; there were but two evidences in all, ſuch as 


tbey were, on the part of the defendant. 


I Was objected, 
Ge in for trifling 


— 


that on a penal ſtatute, eſpecially when the party 
damages vexatiouſly, It was contended, that the 
30 | verdict 
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caſe, not to be 


— — — 


— 9 ” — 
2 · 2 hoe” - - N —_— 8 ” ” — 


verdict ſhould not be Wiſturbed by a bew trial—urileſs pre 
appeared, or tampering with the jury. 5 1 


Jarvis qui tam againſt Hall, on the Game Act — for kill 
remember that ever a new trial was granted on a penal action. 


Lord Mansfield—Newer on ſuch a penal action to be ſure, {For 
Strange's Reports on a qui tam action for killing an hare, de 


| | | etermin. 
The King ed that an indictment will not lie; a ſummar 
and Puck. ; Bards Proceedin 


* before the juſtices having been provided by the ſtatute.] 


Raymond's Reports. Smith — For loſs of the plaintiff's houſe by 
defendant's negligently keeping of his fine. Verdict for the d. 
fendant. Lord Holt was diſſatisfied; yet the court would not gm 


Vide Salkeld a new trial. 


644. Smith 
3 Lord Mangſield— This was not a penal action; and I nyſe 
ſhould have refuſed a new trial in that caſe : *T'was a very hard one 
and defendant loft his own houſe by it. And where a verdit 
Verdidtagainſt againſt the form of law, but according to the zuftice of the caſe, in 
form, but ae. the Ducheſs of Mazarine's Caſe, the court will not unſettle the we. 
cording to juſ- dict.] | | 


tice of the 


. 


diſturbed, vile . DD TI... | : „ 


it was adjudged by the counſel, that the court would not even gra 
a rule to ſhew cauſe. Wot ne”; 


Lord Mangel — What 40 you think upon a bond, if a wrong w. 
dict for defendant ? e 


My Lord, I don't apprehend that to be a penal action. Exc 
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0 


tion cannot be taken out for the penalty, but only for the value of, 


the bond. 


Lord Mansfield—The doctrine is right, but is not applicabt: 
Theſe are all proſecutions by common informers. This is a qu 
tion of right, almoſt the only action on which it can be tried b the 

common law; 'tis a moſt beneficial way for the defendant of T 

ing the title. The jury don't give the damages; they are nee! , 
rected. You might as well ſay, where there are double coþs, thre 
thall not be a new trial. . 1 233 


RULE ABSOLUTE FOR A NEW TRIAL. 


— gr” 


— — * » TT — —"x_ — — * 9 


* Namely—Nemo bis in diſcrimen veniet pro codem delicbo. 


0n 


— 


Faſter Term, 13 Geo. 3. 


N an action for aſſault and battery, and falſe impriſonment | 
1 tried at the Saliſbury aſſizes before Mr. Juſtice Blackfone. 


Brookſhaw againſf Hopkins. 


0 {et afide judgment of Nonſuit, and be at liberty to pro- 
| ceed to a new trial. 5 9 

ARion charges that the plaintiff laid hands on the defendant vio- 
ntly and beat him, and boond him with fetters, and confined him 
a private mad-houſe. 


Plea not guilty. Special juſtification, that he is a Juſtice of peace, Vitea14. 
nd did it in execution of his office, {the perſon being mad.] C. 12. 


| On the part of the plaintiff this was denied to have been done in Vide 34 k. ;. 


ecution of his office. 


| It was, by Juſtice Blackfore held, that whatever irregularity, yet 


t was by colour of office, and therefore nonſuited the plaintiff. 
Mr, Dunning in ſupport of the motion—That if there ever was a 


ſhould imagine this was one of thoſe caſes of reſponſibility. And 
hat as to the former acts, at leaſt of thoſe complained againſt, he 
added not in the execution of his office; nor within his juriſdiction. 

hat as to the quantity of damages that might, or ought to be reco- 
vered, the court would not look into that, as it certainly belong- 
ed to another tribunal. 


| The Norwich Caſe was ſtated—Lord Mansfield (aid it aroſe frem 


the officer's executing the warrant improperly ; taking up in the city, 
when he ſhould have taken up in the county, On another cited 
by Mr. Dunning, Lord Mansfield ebſerved; the order was to take 
vp lend women, and he took up a modeſt- woman. | | 


Mr, Wigmore, on the ſame fide with Mr. Dunning —That there 


was no warrant from the juſtice to take up the man; and though 


not denied, that if a man be furiouſly mad, the juſtice, without war- 
ant, may detain him; this muſt be of the merits and evidence of 
kf, and requires being, tried by the country. 
That there is no pretence here that it was upon information : 


bs — in caſes of this ſort, for a juſtice of peace to juſtify his ꝑro- 
N there ought to be ſomething in writing. 


- Wo bg: 


ofſibility of magiſtrates being reſponſible for private afſaults, he 


That 


— = 7 g 0 f ; 
4 , ; ** 5 « 6”. 5 1 
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— 


That the two caſes mentioned by Mr, Dunning, 
* Vide Sir gument of Money and Leach, * and that his Lord 
Om god that there were many other caſes, in which the aq 
p. 1761. the be within the juriſdiction, ſo as to entitle the juſtice 
caſe alluded of the ſtatute, And that Mr. Juſtice Blackſtone had 


are On the N 
ſhip ſaid 6 ö 


done migbt 


to the bench 
- F declared 
put rags 1 be thought the leaſt colour of juriſdiction ſufficient; and, at the 1 
Clark, and time, as a reaſon why the nonſuit would not prejudice them g 
p. 1767. they would be at liberty to try whether it ought to have 
8 granted. TT 


Lord Mansfield dare ſay Mr. Vigmore has not lately looke 

into the caſe [to which he referred] becauſe it turned on hoy fy 

b the conſtable was authorized as a miniſterial officer. Fot in fax 
caſes, the warrant is a juſtification to the officer, though the 24 & 


the juſtice be not according to law, as to what it may command 


There may certainly be a material diſtinction as to the ad; if 
. -  - [Nruck the firſt man he met, he does not do it within his juriſly 
tion.“ - e * 


Mr. Juſtice Aon It appears it was done, perhaps, in favor 
: the plaintiff to prevent miſchief ; and in that caſe, though ni 
i1H = execution of his office, perhaps it may ſtand, of 


| o eee, Lord Mansfield — As this has never been before the fury, bu 
the genera IE ES? | 8 
ide and gi. comes on the judges nonſuit, I doubt we muſt go on the „rid put 
| ving the ſpe- of lav. TD 

cial matter in 


evidence, vide 7 J. 1. c. 5. 21), 1. c. 12. vide Burn, 24 vol. tit. Juſtices of the Peace, ſ. 6. et alibi. 


Irregularity. 5 — 


OTION to ſet aſide proceedings for irregularity, the au- 
ney's name not having been endorſed on the writ 


”_ . , By * ” 7 
F 
2 2 * 
„r by . > : N 5 
I . ws 4 4 rn * * 
8 8 3 r 83 7 * . . 
8 — Nu tus =p OH 2 : 2 : 


On its appearing, however, that there had been ſomething done 
fince on the other fide to continue the cauſe, notwithſtanding thi 
irregularity. 


5 * 
W 


RuLE DISCHARGED—but, I think, without coſts. 


* s ; ——̃ —u— 


= 


* Lex neminem ad male—=faciendum hortatur ; neque licentiam ulli, peccand 
| | | : 


facit, 


Bl 


— 


— *  — 
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— 


Bail. 
Rule. | 


JAIL in the name of one of the plaintiffs only, where there Regula, 
J acc int plaintiffs to the action, are no bail, 


The notice was right, they had proceeded as far as demurrer. 


The maſter ſaid there was no cauſe in court, for want of the names 
lth the plaintiffs ; * if the parties were in court, they might warve 
e exception by proceeding, 1 


Lord Mansfield ſaid he would ſtay proceedings till rectifying of 
bail 1 De, 
kur taken to give judgment as of this term ; try the writings 
ter term; and rectify the bail—6y conſent. | e 


Common Appearance. 


N a common appearance proceeding to plead, admits regu- 
SJ larity of the appearance. | 


Eſtate pur auter vie. 


P there be eſtate to B. durante vita, A. and grantee dies in life 
ao 1005 que vie, and a ſtranger entereth as general occupant, 
e 


admitted, and pay the fine. Coke Copybold 62. 


Eſtate pur auter vie of copyhold granted to one and his heirs; 
".Mercth as ſpecial occupant. Where by cuſtom the copyhold 


ht be extended, party ſhall be admitted on the extent, paying 
e line, Ditto. | 


20 Car. 2. c, 


* Eſtate pur auter vie ſhall go to rs or ad- 
nifrator, NI 5 go to executors or ad 


ere there is no deviſe or ſpecial occupant thereof. 


1 — 


— 


— 


0 5 
ec non 2 . * bd 
= apparentibus et non exiſtentibus eadem eſt ratio. 

VU ab initio no 


n valuit tractu temporis, .&c. 


3.£ 
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15 May. 


mon Jaw, 


but by common law, or immemorial uſage, 


where it cannot be &nown and aer what hundred, 


Eaſter Term, 13 Geo. 3. K B. 


Bail. 


AIL in error cannot bende the principal; but muſt 
the — if Jecgment 1 is affirmed. 5 


The King avoid The Inhabitants of the Weſt Ridno 
of Y orkfbire, for neglecting to Repair, 


e RD Mans Sfield—You can't come here, the indidmert tn 
here: If we give an opinton, we can't give a Judgment: Von cui 
come here for an opinion to us; they ſhould come to you. But, I doit 
ſee way by conſent you may not move it for the furtherance of juſtice 


TOP moved accordingly. 


The indictment was for not repairing a bridge, and two hunk 
feet of highway, which they had been uſed to repair, 


They pleaded guilty for the bridge, and twenty-four feet al 
and twenty-one feet welt. 


Not guilty for the 0. | 
Queſtion iſt, Whether defendants primd facie liable by ſtaut! 
Or 2d, Whether by common law * 
That primd LO the . ls liable to repair; and ho by cons 


If the habla of the Weſt Riding at large are liable by wg 
ur. this liability ſhould be ſtated on the indictment. 


That there is no way of ſhewing ER guilty e on this indem 


That the ſtatule 22 H. 8. c. 5. gives power to de ge 
peace in every ſhire, &c. or any four of them, to hear 4 
mine in general ſeſſions annoyances of bridges. 


And that whereas in many parts of the kingdom it my 
proved what hundred, &c. town or pariſh is liable to the þ 
by reaſon whereof ſuch bridges lie often long without repalr, 


great annoyance of the king's ſubjeQs : Therefore it 5 | 


Pa- iſh is liable, the ſhire or riding, (and as to the other aki} 
3 
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239 


- by the ſtatute) ſhall be liable: But ill, if it can be Anon 
gel For , hat ſuch a pariſh is liable, it remains charged as be- 
. 1 and that in ſuch cafe, they are not to come againſt 


Nc Riding. 


And that the power given to the juſtices was not meant to takeaway 
be ſuperintending power of the king's court at Weſtminſter. 


f Eyre, or court of Aſſize, or ſheriff's tourn, were the only 


The Grſt clauſe of the act impowers the juſtices of the ſhire, or four 
lem, one of whom to be of the quorum, to hear and determine. 


That the ſtatute of 2 Ph. & M. gives them the ſame power. 


That all the learned judges fince had recognized what was be- 
ee beld by the common law, that prima facie, the pariſh is liable, 
Z well for three thouſand feet, as three hundred. 


That the clauſe, on which it is ſuppoſed the queſtion is meant to 
turn, is, that it would be more convenient to have the repair of 
r0:d 300 feet from bridges, determined in the quarter ſeſſions. To 
be fare, becauſe the quarter ſeſſions fit four times a year; and there- 


inhabitants would have little avail, be it enacted, that the bridges 
and highways within 200 feet be repaired and maintained, whenever 


tae juſtices authority to compel the repairing ? 


The law Jays it upon the pariſh: The indictmeut ſtates, that this 
raed lies in the pariſh of Selburgb. The court will never ſuppoſe, 


taut an immemorial duty, altering the common law, can have ariſen 
ince the ſtatute of H. 8. and yet that they will be bound to prove 


a immemotial duty, by what they have laid in the indictment. 


That the ſtatute hes nat, in this particular, alter the common law: 
That at leaſt, the ſtatute does not extend to this court, or the court 
af gde: That the court will take it at common law, even for that 
ralon, without look in g farther. 


| C 2 
urts impowered by law to hear and determine. to 706. 


fore, it goes on, that foraſmuch as if ſpeedy remedy be not had, the 


need ſhall require. Will not this be ſufficiently ſatisfied by giving 


„e, in his reading on this ſtatute, ſays, this court or court A ledion. Ju- 
Lord Coke, 10 his read g ON It n riſprudent. 


Inſt, 6 & 7. 


Lord Mansfield—That it was argued extremely well, whether the Opinion of 


at is not declaratory of the common law: It appears it 15. 


| that 1 


The repair at common u is on the county, when it does not appear who ougkt to repair. | 


That 


the court. 


When it does nat appear who ought to repair, then it is certain That the a& 
a ſuch cafe, at common law, it is on the inhabitants of the 


% when the road extends zoo feet from the bridges, it ſhall 


ſeems declara- 
tory of the 
common law, 


tute does not 
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— 


That the ſta- That the ſtatute does not alter the power of this court at comng 
he thejeril law, but only gives a power to the quarter ſeſſions. 
ciftion of the | 
Court. 


Brookſhaw againff Hopkins. 


O the motion above, for a rule to diſcharge a nonſuit. 


Argued againſt the motion, that the defendant was Ma 
Sprezſbury, and, by conſequence, Juſtice of the Peace, by vi 
his office. cn | TED 85 | 


yor o 
tue of 


That if the merits could be gone nts, the defendant had behy 
with the greateſt civility, N 
3 one Langton complained of ſome ill behaviour of the pl 
t * | | | 7 : 85 1 


That the plaintiff terrified Langton's wife, who was with chill 
exceedingly. „„ 


That the defendant ſent expreſſes to the relations, who took i 
plaintiff, and confined him in a mad houſe for ſix months. 


Nonſuit of the plaintiff, for default of notice; and alſo for th 
the plaintiff did not bring his action within ſix months. 


It was ſaid, that as to the neceſſity of a complaint in will 

the meaning of the flatute was, that the juſtice might not be con. 

pelled to give evidence of a complaint or information, which be di 
not keep in his memory for ever. 8 


That though proper, prudent, and generally right, to have an It 
formation in writing, yet, the time being elapſed, he was not bound 
to ſhew in evidence by what authority he acted. 


juſtice may ; That for a manifeſt breach of the peace, in his view, the col 


' commit for 


breach of the mitment was good, though without warrant. 
peace in his 


view, without Even had it been the caſe of ſettlement of a pauper, payment 
warrant or in- 


formation. tithes, or any caſe where the juſtice acts under a particular pov, 


he ſhall not be forced to ſhew his authority, after ſuch diſtance d 


Lord Mansfie/d—1 ſhall read the report. 


Ab 


Faſter Term, 13 Geo. 3. K. B. 


1 of falſe impriſonment and binding in fetters: There is 


An ectio at for a common aſſault; damages laid at 5000/, 


other COU 


rules, a gentleman of large fortune, 


00 * part of the defendant a witneſs produced, who ſaid he 
z him behaving very angrily at Langton's, becauſe he was not let 
g: threatened Mrs. Langton very much ; behaved very furiouſly ; 


gut he could not ſay he was out of his ſenſes, 


That he afterwards infiſted on going to the races at Stamford; that 


rowing very angry, and ſtill inſiſting that he-would go, Mr. Hop- 
bm, the mayor, defendant in the cauſe, ordered the conſtable and 
the ſerjeant to ſeize and carry him to gaol; which was done, An- 


keize the plaintiff at Langron's houſe, and bring him before the juſ- 
tices, Here is a defect; it does not appear by what authority the 
% . 


No part of this evidence affected the other defendant. 


The plaintiff endeavoured to prove a continuation of this impri- 
ſonment, by his friends. | OY TH 


One of the witneſſes ſaid, he would not have taken the man to 
gol I think this was the conſtable] if Hopkins had not been 
mayor. | . Pte 


 Hipkins had nothing to do with what was done by the relations 
ab the plaintiff, and does not appear to have known What they did. 


ther Hop 
lis own view, 


On the other fide, they denied his having done what he did Pur = 
al io, and in execution of his office. 5 


3 which any gentleman here is authorized to make. I don't 
ara the reaſon; there is a defect of evidence, which I don't 
edo enter upon at preſent. 1 


a0 8 | I wanted 


Cafe ſtated, that the plaintiff was at that time perfectly in his 


Mr. Hipkins endeavoured to perſuade him not: That at laſt, on bis 


ther witneſs, the conſtable, ſays, the ſerjeant gave him orders to 


The great defe in the evidence is, that it does not appear whe- 
£15 committed the man on complaint of Langton, or on 


There has been no propoſal to an agreement on the part of the 
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'T wanted to know, whether the plaintiff would have accepted 
nonſuit, if the juſtice wal ves the coſts of the nonſuit, which in 


caſo of. a juſtice of Peet is double coſts. 


1 am perſuaded, whether Hopkins was guilty or not, of int gal. 
rity, or no, he did not intend. any harm, but rather. age to th 
-Plaintiff. 


Mr. Dunning1 don't wonder v $ preſent opiniy 
from the ſtate of the evidence at preſent, as to the innocence, t 
perhaps, good intentions, of the defendant ; but J conceive the 
"ſent imperfect ſtate in which the evidence appears, is What the pa 
tiff complains—the ſtopping of the matter in it's preſent late, 
the very ground of his diſſatisfaction. But it " appear in by 
Favour ;- he. conceives atleaſt it would. 


I differ in part in opinion from the learned judge who tried 
.canſe, He thinks, that . colour of office is ſufficient; I think, th 


acting in purſuance of office legally, is, n I do not tro wit 
.elſe. is acting in execution of office, 


But a range but. firong cafe, that the court of Common. Plaz 
baving 0 juriſdiction in criminal caſes, ſhould ifſue a writ for tk 
execution of a man. They would ac? as a court certainly; and thy 
have a power to ue writs: Yet, they would not act within ther; 1 
riſdiftion, or be Protected by it. 


Suppoſe this court, without any proceſs before them, ſhould wi 
the execution of a man; this would be under colour of Mee; but of 
in execution. 


Is there any thing done by the plaintiff that could amount b. 
breach of the peace? As to the defendant, | he acted being « in 
but, as far as. J can ſee, not as one. | 


I ſubmit, that it will 3 to go farther into the caſe, 


J apprehend, that in the caſe of Money and Leach, the ground 
which the court went was, that there was an acting by. — 
fice; but not in /egal * of that office. 


[Lord Mansfield —Y ou are very right, Mr, Danny! i and . ay 
ſo yeſterday,” from memory.] 


J ſhall hope that the court will think a. farther enquir) 10 l. 
buſineſs is neceſſary: On which the court will judge for ol # 
the conduct of the defendant, as ſhall appear on a-fulicr view: 


Mc 


N Os | - $a 3 — 5 | 


Mr. Gre That they had not been let to pr oc ee d far enou gh ; 
i that nothing was to be proved ſtrong enough to amount to 4 
ch of the peace: That they had evidence to have gone into 
«iſt the other defendant. 


Bring aſked, why they did not come againſt him, as not' being 
oped by the objection in favour of Hopkins ? It was anſwered, 
* he alſo was a magiſtrate, It was aſked why, when the judge 
g there appeared nothing againſt the other defendant; but I don't 
ow what was anſwered. 3 


Lord Mansfeld The queſtion is of conſeguence, as for the pro- 
Jin of a juſtice of peace, by conſtruction of the ſtatute: It is alſo 
conſequence, becauſe it will be final againſt the plaintiff; for if we 
ounce, that, on the evidence, the juſtice acted in execution of 
d office, then the plaintiff is too late, being beyond the fix months. 


wn 4 
own the great difficulty is, that I cannot decide upon the evi- 
ce, whether he committed upon complaint of Langton, or upon 
js cn view of his behaving furiouſly ; or upon his inſiſting to 
pve his horſe to go to the races. To be ſure, the act does not protect 
ices for an act done by-PRETENCE of office: But where an act is 
"ne unformally, where, in another manner, it might have been 
gal) done, there, in conſideration that country gentlemen are gene- 
ly in the office that have no emolument, at leaſt the beſt of them. 
herefore, if they do what by law they are impowered to do, and 
1g1t have done another way, the act protects them from ſuffering 
br the mere informality. 


On complaint, a juſtice may commit; but in ſtrict form, the com- 


1tbeut complaint, if he has reaſon to apprebend the. peace will be 
roken, though nor actually broken. be. 


The juſtice, too, ought to have produced witneſſe:, to ſhew the 
ound of the commitment. HT 


| God forbid, too, that a man ſhould be puniſhed for reſtraining the 
wy of a lunatic, when that is the caſe. | 


| Butif it is ſo bere, Mr. Hopkins did not af under his office: There 
da ſpecial power given to two Juſtices. — 


4 | I think 


aint ſhould be in writing: On his own view, he may commit 


Ii a great ſatigfaction to a judge, that a nonſuit is not concluſive. 
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Faſter Term, 13 Geo. mY K. B. 


e ee 


I think this ale ought to be An and the cauſe be t 


ried. gr 
cut Prejudice to the has whether Mr. * acted a wi 
office, or no. 


Mr. Joſtice Afton —The intent of the act 24 G. 2. to be far! 
chat on notice, the Juice. may tender amends, without going to 10 


A ſee on the evidence, whether the defendant added in eng 
tion of his office, or no. I think, therefore, the rule %yit uk 
made abſolute,. without prejudice to the queſtion. - 


Mr. Juſtice Aſhhurſt nearly to the Game effect. 
Vit. Juſtice Willes was abſent. 


Lord Mansfield, however, thought it ſo hard a cle, thite 
:tremely wanted the parties to come to an agreement: And al 
ordered the rule to ſtand as it did, and not abſolute. He fi 
Was fully perſuaded i in his own mind, however the matter went. 


* 


Rv LE SUSPENDED, 70 fee whether the parties would com tn 
: agreement. 


vide 24 0. 3 44 


(Caſe. of Roche Executor of Stansfield, & al. In 
| Prietors of the Navigable Canal from Leeds io l. 
verpool. 


'CTION of trover and- converſion for tain debe ml 
of the property of the plaintiff. 


The principal queſtion was, Whether the j jury had aſſeſel k 
value of the wood, as well as of the land, in 4 verdict? Andi 


point of law, whether upon the conſtruction: of the act thy cool 


'Mr.:Wallace—That by the act, commiſſioners, ot any fired 
them, were empowered to aſſeſs the value of lands, or under 
in order to make a compenſation. 


And if the party does not chooſe: to abide by their deciſion, be 


a jury to be ſummoned, to enquire and aſſeſs, and tl their verdid 
and conclafive, ta all parties. 


8 


Faſter Term, 13 Geo. 3. K. B. 


It was objected, chat the yer dict at $81. per acre, did not include 
e wood. | 


That the plain import of the verdict appeared to be to include the 
20d; That the commiſſioners had excepted: the wood; the jury 
ade 90 exceptions, and therefore certainly included it. 17 


Eiidence had been offered, that other jurors had valued lands of 


arly the fame value, at pretty near the ſame price, without the 


Ed; and they would have introduced evidence from the jurors; 
B they did not mean to include the wood in their verdict, But 


. Juſtice Gould, who tried the cauſe, did not think this evidence 
oper to be admitted; and Mr Wallace hoped, that the court would 
ink the learned judge did rightly in rejecting it: For otherwiſe, 
£ (ach evidence were admitted, to narrow, or rather to fubvert a 
erdict, there would be nothing certain. : 


On the other fide, that the commiſſioners exprefsly went on'the 
aue of the land only; that the jury were to try the ſame matter, 
nd eſtimate the value on the ſame ſubject, which was the land 


| By the warrant iſſued, and by the only authority under which 
bey act, they can do nothing but ſet a price on what had been be- 


ore conſidered, and aſſeſſed by the commiſſioners. 


That it was ſaid, wood might be purchaſed, and paſs under the 


ame of land: Admitted; but in this mode of proceeding, they 
re ricky confined, and can go no farther than the warrant expreſsly 
imits their authority. 


That they were ready to have offered evidence, that at the time 
he commiſſioners were to make a valua ion of the lands, the land was 


dot ſo ſet out that they could value the wood, either by the act or 


n the nature of the thing. 


That they offered in evidence the declaration of the ſhewers them- 
elves, taken by the jury. Gentlemen, you are not to value the 

wood, but the land only.” That this was the expreſs declaration 
of the ſhewers on both ſides, S 


| That they offered evidence, that the jurymen themſelves acknow- | 


aged the impoſſibility of valuing the wood, as not being properly 
«out: And that on the ſame day, in a neighbouring wood, the 
"Mc jury valued the land by itſelf, at the ſame price preciſely, with- 
FN e wood. That therefore, both in law they coxld not, and in 
« they did not, nor could in the nature of the thing, value the 

1 3 R | wood: 
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tive to that of Py i he commiſſioners : And to be, ſure. their proper juriſdiction ud 


* 


8 


Fo 


. 
" 9222 | 
* * — . 3 ww 3 + * 22 — Was — —ꝛ — — * 
— ,. 0 


; 1 ny F p f 
* Nu. 3 1 { ne To k 4 


3. K. B. 


wood: And therefore, that the plaintiff will be entitled to 2 
r | Fo e 


Mr. Dunning— That he apprehended, by referring the verdi 
the jury to the precedent adjudication, and conftruing the 2 g 
ſtruments together, the court would fee, that the jury could iy , 
in the wood. That though this was not, in ſtrid "Op ( 
words, an appeal, yet there was in it the nature of an gel 
power ; ſo that a new ſubject could nut be included. Phd 


That parol evidence bad been objected againſt; and parol o/ 
dence in ſubverſion of a verdit : That however, it did not ful 
but explain and ſupport the verdict, And that whether parol g 
dence was or was not received, it could never be imagined in eu 
mon law, or common ſenſe, that the matter ap 


| | ae, mattet appealed againſt z 
to be taken into the conſtruction of the verdict, 


5 Lord Manpfiela—ls there an expreſs power to the jury, to eſting 
the wood ſeparate from the land? _ 53 
Mr. Dunning—None in terms; but the practice has always ben 
10. e e SS J 
It was farther contended on the ſame fide, that; either · accorly 


to their warrant the jury aſſeſſed, excluſive of: the wood, or the 
did what was not, within their. authority, and therefore. void. 


That it appears clearly in point of fact, that they. aſſeſſed n 
more than the commiſſioners; and in point of law, that they coll 
aſſeſs no more, 


That here, the 4ohbole jury ſaid it was the land they valued, and 
that only. Suppoſe the evidence of, the jury nat to. be. adniſ 
that there was evidence which they. were ready, to have given; tit 
the jury only walked over the ground: And was .this.the wait 

make a valuation of wood? Does any body buy or fell timber-o! 


And finally, that they either did not in fact value, or by law coll 
not value any thing but the land. 


Lord Mansfield —Upon the face of theſe proceedings, cannot 
I am ſatisfied the valuation of the jury reaches to the timber. | 


8 By the act, the authority to the jury is, in caſe-of.diſagreem"; 
power of the 


1 The warrant is, to ſet a value upon the Bind and grounds 4 
Jury was rela- 


oners and co» 


the commiſſi- to value the land only: The commiſſioners might value the aud 
ordinate to it. another time, and the Parties be ſatisſied. | 
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]am very far from being clear that the 000d was taken in; ſo far, 
at rather think it was net. 


ke Pe Yo 3 J * 5 £ . . | 
Jn fo 4oubtful a caſe, therefore, 7 don't quite enter into the ob- 15 parol 

| : | 5 | | | evidence is 
ion to parol evidence. | proper to ex- 
EO „ JJ... iS 
14 the nice queſtion as to identity of action, you may, to avoid hl fa. 


' preciſe objection, aver the identity of the action. 


TETRIS £3 334d MG e Sad NS VIS 3047 

And whenever the juty bave deducted, I have often ordered an 
ies ft IB II / 00g 3H GY Els 0; 
iement to be made oh the poſtea, to avoid the queſtion being 


id, and by conſent. 


The tile is very wie, that a. juror ſhall nat ſay, . I ſaid this in That though 
n verdif?, But I don't mean actording to thoſe words, I was over- not cn 


. not contradict 
| ru or the like. | his verdict on 
rn | | the cauſe be- 

Kat hi if en e e ee . onthe dou 
dich would be admitted on a judge's certificate; which might be what was the 
ommiſſioners or ſhewers. ID b qe age 

erred by the comms | 0 Spewe 4 fore him, the 


- 
E, 


I Gr IG ðß?dd odiiawwoanndibast 7 evidence of 
ir. Joſtice' #fon—That there was no diſpute between the parties a juror and 
ut the wood, therefore not natural they ſhould find for the wood 0g 
t would be great injuſtice to deny a new trial. _ 


\ dz; } - 5 * - 3 1-15 ; > 0; "2-83 £54... 13 1 2 * o | . 
Mr. Juſtice eee clear there was no original juriſdiction That the 
the jury; therefore, awe muſt take, it they acted right; that is, power of che 

4 TT BEST. \ 3+ > Yo fo KOT 1, Meg 3 O70» : 10857 bat FO! jury was not 
ant to their warrant, by reconſidering only the adjudication of original ; that 
e commſtoners, And if there was an occaſion for parol evidence, it muſt be pr: 


5 , | | ſumed'they 

nk it would come in very property. ee 

| | ing to law; 

RULE MADE ABSOLUTE FOR A NEW TRIAL. that is, accord- 
| | | ing to their 


We 8 IEA . x * E allen th „„ derivativ 
Lord Mangſeld ſaid he ſuſpected the jury had found the value of 2000s; 5 
wood and land- Soth, though they thought of nothing but the Preſſed in the 


ll war rant. 


wY ICE to an attorney's .agent confidered as ſervice to him- 
elf, tb 


mY 


Qui facit per alium facit per ſe, 


Evidence. 
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248 Faſter Term, 13 Geo. 


Evidence. f 
Rule of Diſcovery. 
2 ORD Mansfeld—If theie is any deed on which dall 


turns, as to the merits. or ſubſtance, but which, in pointe 
form, is neceſſary to be ſhewn, and the parties refuſe Produci ö 
thereby putting the oppoſite fide to great caſts and trouble, and f. 
quently great delay; and they /ofe their ſuit; I always order the nl 
to draw up the whole colts incurred on the other fide by ſuch wy 
ſenable conduct; as I remember I did firſt in a caſe, when they firg 

a witneſs to come from Portugal, to prove an exhibit. I nav 
maſter draw the rule, charged with 4% the co!'s of bringin d 
evidence, which the other party might have ſpared them. 


i Note, This was in a caſe in which they had refuſed to admi . 
2 entries in a cuſtom-houſe book, and obliged the officer to qut 
_ own and the public buſineſs, at the port of Briſſol, to cnn 


to 70wwn, to prove the entries. 


His Lordſhip ordered the rule to be made that they ſbew ial 
why the cnſtom-Þauſe entries ſhould not be admitted. 


Note, As to the caſe of the weſt riding of Yorkſhire, it ſeem 
there had been a miſtake; and that it was meant to have be 
directed to his Lordſhip in his capacity of judge of afize, u 
not in that of Lord Chief Juſtice of the King's Benth, 


Double Writs. _ 
OTE, a writ of fieri facias and capias ad ſatisfaciendan, 


iſſued out together, motion to reſtore the money levith 
ody being already diſcharged. EE "I 


The motion was made by Mr. Dunning, on the ground that 
was incompetent to ſue out tuo writs at the ſame time againl 1 
ame perſon, on the ſame cauſe, That in ſuch caſe, a comm 
writ of execution out of this court would draw all the conſeque 
f an extent out of the Exchequer. 


Lord Mansfield ordered the rule to be made abſolote, ue 
ſerved, they had only aſked too little; for they might have ak 
let aſide both writs, 5 


RuLE ABSOLUTE, 


—— 2 * 


" Faſter Term, 13 Geo. 3. K. B. 24 


Judgment. 
0 TION for leave to enter up judgment for the defendant. 


This was on the queſtion of ſalvage of a veſſel mentioned above. Vide the 
dit was given for 1 30 l. .condrtzoned to await the event of arbi- wing and Da- 
ton: That if the arbitrator ſhould decide the claimant to be en- 

1d to more than 5. then this ſam ſhould be in hand, to anſwer 

g coſts and damages; but if the arbitrator ſhould find no more than 
then that plaintiff ſhould pay the coſts, and judgment be en- 

red for the defendant. Arbitrator did not find above 51. and 
nent was thereon moved for the defendant, which was granted 
arding y. FI; 


Service. 


forioN, that ſervice on the party's clerk in court, ſhould 
be good ſervice, on ſuggeſtion, that he abſconded to avoid 
rice, Not granted: But inſtead thereof, rule granted, that ſervice 


pr , 


tis laſt place of abode ſhall be good ſervice. 


| Jackſon's Caſe. 
A CTION of treſpaſs againſt overſeers for taking his gelding. 
They alledged, that by virtue of their office, and in purſu- 


ce of a judge's order, they levied ſatisfaction for a poor's rate, 


ich was the treſpaſs complained. 


It was objected on the trial, - that by the ſtatute of 24 6. 2. de- 
ind ſhould have been made of the peruſal of the juſtice's war- 
u and fix days neglect or refuſal. YN; 


Judge being of the ſame opinion, plaintiff was non-ſuited. 
It ſupport of the non-ſuit, that this was a remedial act, and to 


conſtrued according to the rule in Heydon's cafe, ſo as to ſuppreſs 
miſchief; and advance the remedy. _ | * / | 


Thit the miſchief was, that juſtices were often enfnated by fur- | 


| a - woe little inadvertency into which they had fallen; that 
edy Was, giving them a power to rectify that inaccuracy or 
a . - miſtake ; 
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" Faſter Term, 13 Geo. 71 K 5. 


Vide 24. 
G. 2. c. 44+ 


A mente le- 
giſlatorum. 


A verbis. 


A ſtatutis in 


pari materia. 


before Lord Chief Juſtice Wilmot ; the ſame in effect as in tb 


— 


miſtake; ſo as neither the perſon affeRted oy it might ſuffer, 


the juſtice be vexatiouſly harraſſed. 


That in order to this, notice is required by the ſtatute to 
party a power of tendering 1 briogiog ber 
picacing as he ſhould be adviſed. | 


ive th 
into vs * l 


That by ec. 6. Conſtables and 1 are Wee 0 
be ee againſt, without demand of peruſal” of the wann 
That churchwardens and overſeers are. within the ſame ys as 


therefore within the remedy ; that after conſtables, headboroghy 
added by the e or other Meer. 1 5 | 


That perhaps i it would be opted 60 1 gener y wy 
meant; that however in a remedial act, the churchwardens ut 
overſeers were not to be excluded, who had a principal need of th 
Juſt protection of the act. 


That farther, they are acting under the order of the jaſon a 
in behalf and aid of juſtice. 


That both by the ſpirit therefore, and letter 4 the ad, U | 
churchwardens and overſeers are proteQted. | 


On the ſame fide, that by the ſtatute of 4 of King ty. T 
the churchwardens were not protected; that the 21 of Fonz : 
provided for their benefit as far as that ſtatute extends, 


That the ſtatute of 24 G. 2. was remedially provided for ſud 
officers as are not taken notice of | in either of the former ads 


That the juſtice have power by warrant to iſſue out diflek 


levy the poor's rate ; that theſe officers ated 1 and as thy 
were bound to act. 


That the plaintiff was not without 3 for be might in 
had a replevin. That there had been a caſe in the Common Pas 
where the collector had been conſtrued an officer within the fut, 


caſe. 


tt was argued from the reaſon of the 28, that it was neceſſaj 


give protection as fully as might be to officers concerned ji 


maintenance and regulation of the . 


Ab inconve- 
Alentl. 


execute the precept. 


05 the 43 of Eliz. he is liable to an indictment if he does Wk 


I 


= 76] 


raſter Term, 13 Geo 3. K B. 251 


G. 2. c. 20. On an Act for the more eaſy and effectual pro- 
ef on diſtreſs. Clauſe, that the officer executing ſuch war- 
Gall dedu& reaſonable charges, &c. and theſe general words, 
a chend officers of all deſcriptions who are empowered to exe- 
De warrant, and as far as they act under the juſtices order: 

hrchwardens and overſeers are officers ejuſdem generis, with con- 

ves and headboroughs.* And why, might not the prerogative 
unty of the legiſlature extend ' farther relief and remedy upon oc- 
fon ſeen than bad been done by the more antient ſtatutes, be- 
e that occaſion was ſeen and apprehended'? 


| On the other ſide, that by the 43 Eliza. the diſcretionary power 
W to the poor's rate, is not in the juſtices of peace but in the pariſh 
Bcers ; churchwardens and -overſzers hal proceed by precept from 
e juſtice 3 that therefore, the juſtice is obliged, whatever he might 
ink, to grant ſuch warrant or precept. That the 24 G. 2. is pro- 
&d in caſe the juſtice does wrong; how can he do wrong here, 
here he has no diſcretionary power? * Other perſon acting by 
his order, or in his aid” does too extend to pariſh officers? Then, 
ut an action is to be brought againſt a conſtable, without making 
e juſtice a party. Upon very good reaſon, tis preſumed, that it 
jay be ſeen where the fault lies. But that here if the rule were 
:ſhed an action would lie againſt the juſtice, who yet cannot be 
wn. . | 


That the conteſt between the overſcers and the plaintiff was, 
hether his horſe was taken within the pariſh to which the over- 
ers belonged. oa 1 | _ 


| Lord Manyfeld—There is no ſuch thing in the caſe, it never 
me into queſtion, nor is reſerved on the caſe. Expreſsly on the 
port the queſtion is only ©* whether the overſeers are within the 24 
FC. 2.” It never was made a queſtion, as I underſtand in the 


port, whether they acted purſuant to their warrant. 


Objefion : That the judge ſhould not have nonſuited till proof 
at B. the place where the horſe was taken, lay within the pariſh, 


Lord Mansfield If they exceeded their warrant there's an end of 
4 ute; [for the ſtatute was made to protect thoſe who acted 
der Warant: not thoſe who acted without.] | 


5 Cox ſaid that he was in the caſe, and contended that the 
mers were nat within the ſtatute ; the judge called for the act 


6 __r 


ua . R g n 8 b * yo. SEN 
Undo duo Jura concurrunt in eadem perſona idem eſt ac ſi eſſent in diverſis. 


and 


Eaſter Term, 13 Geo. 3 K. 3. 


- tute 24 G. 2. and that 4 officers acting under a juſtices uur 


the clearneſs of the caſe and the effect of the act. 


O N exception to bail becauſe they were three. | in the wt 


and pronounced on the words of that they cant were; : 
that accordingly it was a ge non-ſuit. | 


Lord Mansf eld—They are certainly wi thin the act # the 246 
and if the doubt had been on the other point, he would bor 
for the juſtices warrant, 


Mr. Davenport however SA Wel to go on the fame or 


as s Mr. Cox, to ſhew the overſcers and churchwardens not wit 
act. ö 


Lord Mansfield—The only W . whether one 
« within the 24 . 2.” 


N. juſtice is compelled to grant an illegal warrant ; and 9 
warrant be is bound to * 


The awarrant is the authority under which the over ſeers ad. lh 
extend the benefit of the ſtatute of James, was the intent of the l 


were included by it. If they had diſtrained out of the Pari it va | 
have been no protection. 


The judges Alton and Afohurft were of the e opinion, a 


The rule moved was to ſhew cauſe on a ſpecial caſe, reſera 1 
the aſſizes, why the nonſuit ſhould not be ſet afide. 


\ RuLE DISCHARED. 
Bail, 


court was of opinion the exception was nat good, al 


the notice was good though three were mene iA 
could all juſtify. 


Aſſault. 


OTION to diſpenſe with perſonal appearance. of wha 
convicted of an aſſault. 


M 


The court ſaid, it was not to be done for aſting; however i 


rule was taken by conſent,” the clerk ! in court undertaking in the 1 
manner. 


pagers — 


Inſormala 


* „ — — i 8 


253 


nformation. 


oTION for an information againſt diverſe inhabitants of the 
own of Dover, for aſſembling with beat of drum, making 
en riot in the town, attacking of the conſtables, attacking one of 


it they efirufied the mayor in attempting to read the riot act. 


Mr. Joſtice Alon If they continued without diſperſing an hour, 


Ft appears. 


Letters of Adminiſtration. 


miniſtration. : 

The ſuggeſtion, on which this rule to ſhew cauſe was obtained, 
ber drunk, and picked his pocket of them. 

Pult to ſhew Cavss, I 
bheriff. 


HALL not be entitled to poundage if judgment irregular. 


) penſed with; to allow otherwiſe, would be to repeal all the 


relative to outlawries; the very nature of the writ ſuppoſes the 
ty will hide himſelf. * 


5 Latitat. 


Reſidentiary Canon of the Church of Chicheſter. 


Conſtitutien ſtated. 


Nv "EAN and four canons reſidentiary, who are to ele a re- 
1 entiary canon on vacancy of any of the number, 


In fictione juris ſemper ſubſiſtit æquitas. 


e magiſtrates, threatening to make a Brentford election of it; and 


«« the riot act being read, tis within the ſtatute, and we can't 
xceed by way of znformation ; however we will not intend it, un- 


[OTION for a rule to ſhew cauſe why an extract from the 
Conſiſtory Court, ſhould not be ſufficient oyer of letters of 


s that the party who demanded oyer of theſe letters had made the 


WW | That 


N the firſt proceſs on latitat, perſonal ſervice cannot be diſ- : 


na Motion for a Mandamus to admit Mr. Webber, a 


* 4 
a 2 5 
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That by the rules and cuſtom of the church he who the | 
jority of votes in his favour. ſhall be elected. e * 


That Mr. Webber had two votes ; the dean for DoRor | 
warth ; and the third canon for another gentleman; ſo tha . 
Webber had the majority as againſt either of the other tuo cg, 


That in all common corporation elections, that in election fy 


members of parhament, the major part with reipect to the oe 
candidates is ſufficient, l e 1 


I 


Local conſtitutions were ſet up againſt this general cuſtom, ch 


a bye law the 15th of Ocfober 1573. No one ſhall be eledelt 


refidentiary canon unleſs he have firſt the good vill of the deu 
and have alſo the majority of the canons beſides the dean, 


That the church of Chicheſter is a very ancient inſtitution; oy 
of the moſt antient. or Wl 


In reply to this that no former inſtitution is ſtated before ti 
bye law, though the church of Chichefter be ſo antient ; that if tht 


are any bye laws to govern a chapter it muſt be by the vr, cats 


ciſing his viſitatorial power. 


It is ſtated as an ordinance ade by the dean and chapter, al 
confirmed by the biſhop ; negatively it appears therefore, not a. 
ciſing his viſttatorial power. It does not appear the cuſtom of cit 


tions has agreed with this bye law. The dean is never named in Ws 


regiſtering of theſe elections. 


The dean indeed ſays, he believes the cuſtom has been in from 
of the negative voice of the dean; but he aſſigns no reaſon, 


The two canons for Mr. Webber ſpeak as poſitively to the a 
trary. . 1 | 

That by the ſtatute of H. 8. the bye law, if it were ever ſo gu 
originally, it could not tand, , 
That the canons have always declined bringing this queſtion belt 
a temporal court. 5 „ 


That by the ſtatute 33 H. 8. c. 27, anno 1541. it is provide 
beit, that whereas all leaſes made by dean or warden have ac &. 
efic.i as if the whole body had aſſented; yet by peculiar 0 40 5 
hocal * the ſame were not good by any one, ot Mor , 


„ r 


* 
— 


n 8 8 . r — 1 — — 


on 
— 


© faſter Term, 13 Geo. 3. 


K.B 


„, that, to eſtabliſh an uniform reaſon and conformity univerſally, 
. by diſſent of any one of the body, or more, ſhall not hinder the 
ating of ſuch leaſe. 83 | Y ; | 


That the reaſon aſſigned by Serjeant Burland, that it was deſigned 
\ make ſeſſions of eccleſiaſtical bodies eaſier was allowed; that 
tis reaſon 10 aſſigned and allowed was againſt the dean, for that 
de dean having A negative voice would obſtru and not facilitate, 
4 would not be introducing the uniform reaſon of the common 


WW, 


That as to the point, that by common law he muſt have the 

yority of the whole body, this is not a queſtion of votes upon 

lage ſobject, as granting leaſes or the like; but it is a caſe where 
he choice ſplits itſelf amongſt ſeveral candidates: That in ſuch caſe 

who has the majority with reſpect to the others, has a ſufficrent 

pijority by common law, to which this ſtatute of H. 8. meant to 

educe all elections. | | 


That before 1723 the cuſtom was not according to the old bye 


Jon as had before been uſed ſhould ele ſeparately, and that two 
onths notice ſhould be given of any vacancy, to prevent prejudice 
to the rights of the reſt: That if he does otherwiſe he ſhall be 
puilty of breach of truſt, and be dealt with according to law. 


Lord Mansfield aſked, whether there was any inſtance either way. 


Evidence of the death of Mr. 7 revigan the precedent reſiden- 
tary, and that the dean and chapter met in the chapter houſe of the 


and there they proceeded to election of a reſidentiary to ſupply the 
ſaid vacancy : Due notice having been firſt given of ſuch afſembly 
Ju be held, and that the votes were as hath been ſtated above. 

hereupon, Mr, I/ebber humbly ſubmits it to the court that he was 
00 2 and accordingly prays a mandamus may be directed to 
0 an to admit him; that he applied to the dean to admit him, 
who 2dlolutely refuſed, and would aſſign no reaſon, That the 
* 1s ignorant of the ſtatutes and conſtitutions of the ſaid 

ch; but that he believes the refuſal to admit him was founded 


012 certain ob/olete {t b 
tatute l ich gives a negative voice 
tothe dean, ſe or bye law, which gives a eg 


Order 


Lw of 1573; that the decree of 1723 provides that no Angle per- 


aloreſad church of Chicheſter capitularly aſſembled; and that then 


Mr. Bearcroft ſaid, there was one inſtance in which the biſhop, This decree 


hom K been ſome- 

n. x e what novi ge- 
; neris at come 

mon law. 


not being able to decide, decreed the competitors to divide between Yd ue 
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common lau, as any man. 


their conſent in writing.“ 


profeſſion ſeem very evident in the clearneſs, cloſeneſs, and method, with wit 


and that there is no part of liberal and uſeful knowledge from which the ſtud) 


— 


| Order of 1723. In domo capitulari coram reverends virg Il 
Sherlock decano. N Ma. 


Lord Manyfield—I fee the biſhop of London (Sie- ll) wi 


dean, who knew as much of the canon law,* and à great d. 5 y 


The order ſtated : That * whereas the preſence of the be 
body had been not neceſſary; and that one or two had been ut 
to proceed to election; that henceforth no man ſhall be elected widy 
out two months. notice, or with leſs than 2u0 canons pref: 
“ Proviſo, that this ſhall not extend to elections made ſoner bytk 
© dean and whole body, or in which the avert members (hall gt 


< 


cc 


cc 


5 The dean of Chicheſter made affidavit, that drdecs had ul 


een made by the dean and chapter, and confirmed by the biſhy, 


He then ſtates the order or ſtatute of 1573, © that the conſnd 
© the major part beſides the dean ſhall be neceſſary:“ And fans 


ſets forth that neither he nor the Reverend Mr. Hurd:s, who wid 


for Mr. Miller, gave conſent to the election of Mr. Webber, 


The Reverend Mr. Franklin, who voted for Mr. Webber, ſus 
the ſame order or bye law in his affidavit ; and farther ſtates, ti 
it does not appear by the book or otherwiſe that this bye law, ow 
or decree, has been put into execution by giving the dean a nee 
We. , | 


That they had appeared always to * by the rules of comm, 
which gives the election to him who is choſen by the najo ful 
with reſpect to the reſt. Rt 


1 


— 2 


| * He was originally bred and, I believe, called to the bar; and the traces 0: tt 


he has arranged his arguments, and his manner of diſcuſſing and weighty 
dence, particularly in his proofs of the reſurrection. I do not mean ar 
knowledge is not viſible in the profeſſors of theology, and of the other 1 
profeſſions arts and ſciences; but I conceive it is peculiarly forenſic, an 
where more ſtriking than in Sherlock, who thus became an honour to 2 
feſſions by a very rare and eminent felicity, and I hope it will ſhew there *. 
of amity and mutual connection and ſupport between the two profeſfons 


uſually ſuppoſed, And that Themis furniſhes no bad arms for piety and I 


the law does not borrow, and to which it does not lend, ornament 
ANCE, | 


Fukd 


FHaſter Term, 13 Geo. 3. K. B. 


gauber joint affidavit, by the Two voters for Mr. Webber, that | 


he order had never been regiſtered; that it was never referred to 
ja the acts of the dean and chapter. 


A caſe appeared from the books where the dean and one canon 
ted for one candidate, and two canons for another ; and on refe- 
race to the biſhop it was appointed © that there be fue canons pro 
|. dcr, and two reſidentiaries; which ſaid two were to divide the 
wollts between them; and that the ſenior be firſt admitted, 


| Ia ſopport of the rule, Serjeant Ohm — The queſtion is not whe- 
er Mr. Webber is entitled to a mandamus; but in the nature of an 
ppeal of the parties, whether he is not duly elected? 


That he had the common law majority in his favour. Objection, 
hat he ſhould have the canon law majority; and alſo the conſent of 
e Dean, | . 1 5 


As to the inſtitution of 1573, it was before doubted, whether it 
has a bye-law, or part of the original ſtatute ; it now appears to be 


the church or the biſhop. 


| It ſeems, that the bye-law, by ſome miſtake, was never either 
fonfirmed or rejected by the ſociety. 


0 itſelf, but the dean aud chapter are ſufficient. 


As to the particular apprehenſions of particular members, the 
lean would ſupport it by uſage, fince it wants uſage ; but it is only 
n ſuggeſtion : He gives no inſtance. 1 


f w great facility in giving up a right of office, as Sherlock. 


That they had conſidered themſelves as governed by the ſame 
ules as a lay corporation, 1 5 ; | 


That before the 
Feipect of the other candidates is ſufficient, obtained, as at common 


au; that the bye-law is void, as repugnant to their original conſti- 


— | and as apainſt the ſtatute of H. 8. and introducing greater 
um eulties than before the ſtatute. : 


8 „ 


bye-law. It has not the ſeal of the church, nor the epiſcopal 
eil: Therefore it is defective, for want of being authenticated either 


The biſhop's conſent was never neceſſary to a bye-law, if good 


bye-law, the obvious rule, that a majority in 


That the order of 1723 (peaks not of majority; ſpeaks nothing 
i 2 negative voice, though by fo learned and laborious a man, and 
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— 


That the act profeſſes to reduce the right of eccleſiaſtical eledig 
to common law: That it has been objected, there is no ſand 


ule of elections at common law, but the appointment of the foun 


der; but the ſtatute expreſs/y extends to take away what it 
as an inconvenience, and provides that there ſhall be » nepatin 
voice. Therefore the negative of the dean is void ; anq 28 10 he 
conſent of the majority of the whole, required by the” order 10 
required againſt the rules of common law, which the ſtatute hl 
the ſtandard, againſt the conſtitution, againſt the uſage, of the chuch 


Conlider 


of Chicheſter. 


Lord Mansfield aſked, whether they had a copy of the fam 

They ſaid, they had no full copy, and Lord Mansfield took pp. 
rice, that the copy before the court was only a notorial copy, md 
ſaid the indorſement © original ſtatute of the church of icht 
is certainly, I think, a very modern hand; and that the names fih- 
ſcribed are all in one hand. . 


Serjeant Kempe argued on Sir Sahſbury Cotton's cafe, 53 Stram; 


Which was, by the charter of Denbigh there are two builiffs, tw 


aldermen, and twenty-five capital burgeſſes; and by the charter, i 
a capital burgeſs die, or be removed, it ſhall be lawſul for the bus 
liffs, aldermen, and capital burgeſſes, or the major part, qurun 
unum ballivorum & unum aldermannorum duo eſſe volumus, to tt 


another. Determined, the preſence only of one alderman and of 


bailiff neceſſary; and that they have 10 negative voice. ; 
That here the bye-law requiring a majority, contrary to the un 

mon law, ſlatute and uſage, and to the prejudice of a third perſon, u 

void. - | e 


Mr. Dunning— That the inſtitution ſtates, that before the men 
bers uſed to proceed pari vote, which excludes a diſſenting voice. 


That in 168 they repeal the bye- law of 1574, which was ml 
to the ſame effect, on a different ſubject, as that of 1573, and . 
a year later; and that therefore, it ſeemed, that at that time! 


bye-law of 1573 was either repealed, or had repealed itſelf by dil 


In 1723, it ſeems, that a /ing/e perſon was held ſofficient i 
the ſociety to do a capitular act. bs, 


Tt is true, that lioings in the gift of the church are 1 % 
ff 


the enacbing part of that order, and not in exprels words, 


raſter Term, 13 Geo. 3. K. B. 


tiary canons: F 


= 


„ But the preamble is as large as poſſible, and it fol- 


= eant 
5 1 biſhop of Chicheſter being vifitor, I hope it's not true: 


Ln Manfeld—There is no. viſitor at Chicheſter, in the idea 


phich you ſuggeſt, as 10 the two univerſities. F . 

. Le began with obſerving chat it was contended, that by the 
non law, a majority of the whole. body was required; and was 
cing to cite caſes to the contrary : But Lord Mansfield ſtopped him, 
1d ſaid, they don't ſay there is any ſuch rule by common law, but 
y canon law. The counſel who made that obſervation ahways Foes upon 
ight grounds. „„ n 


14 


Mr. Lee proceeded, that by virtue of the ſtatute, the negative 


vas at leaſt taken away, in all caſes, except where the original infti- 


ation of the founder had given 1t. 


Bun ſays, (L cite reaſin rather than authority) that he thought 


he intent of the ſtatute was to take away the negative voice. 


Nite, in a former part of the argument, the caſe de capitulariter 


congregatis, in Sir Jobn Davis's Reports, was cited, which is 
highly worth reading. 4p 


Lord Mansfield —T take it, that at every meeting for a reſi- 


tentiary the dean has voted. It is expreſily ſaid, that it was fo up- 


on the laſt election. 


| The church clerk was aſked by bis Lordſhip, whether the dean 
and refidentiaries were uſed to meet; and whether the dean voted ? 
He anſwered yes; always. 5 V | 


Lord Mansfield — Then it is apparent, that the dean hath not a ne- 
gatrve; for elle the canons would elect, and preſent to the dean. 


On the other fide, contended, that either in general the majority 


of the whole body was required, or elſe that Mt. Webber was at leaſt 
"cuged by the peculiar inſtitution. 1 3 


That as there was no original ſtatute to regulate the election, it 


| Mult be underſtood, that either by uſage or bye- law, the election in 


2 Dr. Pettiwarth is good. That the dean is an elector, and 


"ut de Preſent, and either nominate or aſſent. 


That 


K. 


wa 
* — * 
* 


** 


- 


law; bad by being obſolete ; and bad by ſtatute,” 


good by a founder before the ſtatute ;* and that the Ratute dit y 
take away ſuch negative voice, if given by a founder: And thy 
it were a bye-law made before the ſtatute, not contrary to the wy 


| going reaſons, 
 bardly to have been in any book.] 


ele; but it is that one or two ſhall nat elect in the abſence of 


cCiple of a majority of the whole body being neceſſary, by fh 
nothing of any inconvenience ariſing. TE 


they ſuppoſed an abſurdity, that could not happen, either by ſat 


Eaſter Term, 13 Geo. 3. K. B 


That as to the objection, that the law is void in lap; how 
cauſe it does not appear regularly formed; that it's bad 5 


by Tor * 


Anſwer, That it is a law of two hundred years ſtandine 

preſented by an authenticated copy; and that it did not aww 
that in any lay corporation the ſeal is required to authenticate : 
law: That as to being void in itſelf, it is certain it would have l. 


nal conſtitution, it would be as good as if made by the /eunty, 


As to it's being obſolete, that the entries before the year 1 
don't ſtand contrary to the law, that when they repealed the ſlay 
of 1574 by not repealing that of the preceding year, they cfm 
it. At leaſt, that and the other being both in the ſame book, wii 
cloſe together, they could nat overlook it. 


 Fhat it would not be bad, by not agreeing in all points with 
ordinary courſe of common law, in which, however, there yn 
many diverſities, unleſs it could be proved bad for ſome of tbeſu 


[Lord Mansfeld—It has been taken from a roll; it does yy 


That as to the order of 1723, it is not that a ſingle canon ji 
reſt, without notice, 
That it is ſubmitted to the court, that it rather affirms the pt 

Lord Mangſiell— doubt the words are ſtronger. 
The words were admitted to be very ſtrong; but it was li 


or canon law; that one canon, in the abſence of the reſt, With 
notice, or regular meeting, ſhould elect a reſidentiary. 


— 


| * The order of 1 573 is clearly thirty-two years after the ſtatute ; but Ita 
it was contended 157 3 was in ſupport or affirmance of ſome more ancient e 


1 


Faſter Term, 13 Geo: 3. K. B. 


F 
That the caſe in 1735 Was A matter that could never come in 
me(tion j 


* 


fide, and tv on the other. 
That it was probably a reference in compliment to the biſhop. 
Lord Mansfield obſerved upon it, that if the dean claimed a caſt- 

ing voice at that time, then the order of 1573 was ſet aſide, which 


excluded the idea of a caſting voice. | 


n continuation of the argument, it was ſaid, that the miſchief 
provided againſt by the act was, that the diſſent of any one mem- 


ad of the corporation, they were not in fear of procuring his a/- 
-t; but the fear was, leſt a fingle opporent amongſt the whole 
body ſhould % rut the whole. And why ſhould the ani verſities 
have a negative voice, which are merely lay corporations, if the nega- 


innediately by the canon law, which gives ſuch a negative? 


The caſe was ordered to fland over for the ſecond day of perempto- 


ries in the next term. 

Whereupon pgſfea, to wit, in the next term, on looking into the 
books, Gc. of the corporation, and conſidering the caſe, the court 
granted the mandamus in favour of Mr. Vebber. 


RuLE ABSOLUTE FOR THE MANDAMUS, 


Treſ paſs. 


A CTION brought in the ſhape of treſpaſs. On hearing the 


3 an action for money had and received; and added, You know 
the treſpaſs may be waived, as has been ſolemnly determined. Vide 
Feltham and Terry ſupra, | 


Immaterial Counts. 


OTION to firike out the immaterial parts of the declara- 


tion, watt ; ; 7 TOR 
"* th coſts, It was an action of eſcape againſt the 


"> CO Rule 


it was no election. The four were divided into equal num- 


her, not being the dean, or bead, would be a prevention, As to the 


tive voice was to be taken away, in the caſe of dean and chapter, 
which are fra&ly an ecclefaſircal juriſdiction, and governed more 


nature of the cafe, Lord Mansfield ſaid, they ſhould have 


— — 
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Eaſter Term, 13 Geo. 3. K. 3 


they tried the iſſue the fittings after this, they could not have jucz 
ment before the fourth of the next term. 


(): a motion to enlarge a peremptory rule for going to tri, n 
0 | : I. 


- againſt the governor of Minorca, by Fabrigas, a native. 


enlarged before, had been unexpectedly delayed, but was now dai 


It was urged againſt the rule, that this witneſs was in Minru 


and where the ſame cauſe of neceſſity ſubſiſted, as induced the *. 
firſt to grant the rule. That the promotion of juſtice V® s 


7 2 his 
avoided, and th.t the defendant was ready to give them all po 


— 


Rule to ſhew cauſe, why it ſhould not be referred 


; b o the 
to expunge the unneceſſary and immaterial parts, and uith % 


Wit h 600 \, 


Note, I is always the practice to grant this rule, in all a fa wt 
the declaration is material y ſufr flucus or irrelevant in it J 
And there is a ſimilar practice in Chancery, * 


Common Pleas, 22 May 1773. 


In the Caſe of General Moſtyn. 


this cauſe, which was an action of falſe impriſonment, browht 
| "D 


The ſuggeſtion on behalf of the rule was, that a witneſs * 
rial to the defendant in this cauſe, and on whoſe abſence it had heeg 


expected from Minorca. 


when the general was there; that he might have brought him with 
him; that he had once already enlarged the time; and that the 
was peremptory. ee 


On the other fide, that general Meſiyn was in no default for ndt 
bringing the witneſs; that the court having granted the precedell 
rule in his favour, on account of the neceſſity of the witne 
would grant this farther enlargement, the witneſs being ſtill nec 
ſary. That the defendant would riſque ten thouſand pounds de- 
mages, and, what was of ſtill more conſequence, reputation, if be 
went to trial without him: That the plaintiff would not ſuffer, a 
judgment might be had as early of next term as they pleaſed, thef 
being ready to try on the ſecond fittings of the term; and that 


That it was true rules once enlarged before ſhould not be hs 
where the perſon making requeſt had been the cauſe of the Gel, 


by not exerciſing his proper powers, and uſing the occah0n in bi 
hand; but not when the party applying was not guilty of neg 


| FS a : la- 
muſt govern the court in this, as in all other ſubjects of e 
tion before them ; that ſurprize and delay were the two ed 


ſecurity agauult either, 
| Ws 
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anted the RULE PEREMPTORY, t trial the A peremptory 
The CouRT granted the RULE P RE a * » 0 80 c 0 he rule always 
ad fittings in the next term, explaining the meaning of peremp- means fo fer 
F ve unleſs the defendant hindered by tempeſt, or ſome inevi- peremptory, 
o be 8 8 as may conſiſt 
with juſtice. 


160 iccident from producing his witneſs.“ 


Bail. ? : 
l N Attorney is not bail. 
Riens per Deſcent. 


Campbell's Caſe.. 


CTION againſt executor, charging him with aſſets, riens 3 Wand M. 
per deſcent pleaded. It appeared in evidence that the plaintiff . 14: heir 


x a billing from his anceſtor ; and it was contended that for his 22 
alle plea, he ſhould be charged with the whole debt. | 4 cent, and the 


Jury ſhall en- 
Lord Mansfield I remember a caſe in which I was counſel for * — 4 
the Duke of Portland, in which the ſword- blade company came lands deſcend. 
or 200, 000 J. aſſets; there was a great apprehenſion leaſt there ig 
ſhould have been ſome ſmall circumſtance to catch at. It would i Vern. 134. 
hare been a terrible injuſtice to charge on account of a falſe plea of 
ſome trifling matter, by miſtake of inadvertency, for the whole debt: 
\; [remember in the chancery caſes, where an executor was charged 
. afſcts, by reaſon of the repair of a chimney- back, about the 
ave of 10 d. 
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In the caſe now before the court all the land was deviſed away; 
but the deviſe being void by the ſtatute of fraudulent deviſes, it was 
ad, It went to the heir by deſcent with reſpect of creditors: There 
Was a bequeſt of a ſhilling to the heir, which he never received. 


Lord Mansfield ſaid, there never was an idea that a falſe plea of 
"uns per deſcent, in ſuch an injtance as this, ſhould charge the party 
"ith the «whole debt. That it would be very unreaſonable to charge 
* on ſuch a ground, in ſuch a manner where the party rh in 
ſeauty nal hing by deſcent, | | | 5 


l Dunning —This is the caſe of a djfinberited heit at law, who 
"IS In as by way of form only, that complete juſtice may be done 
0 the creditors, _ 


W 


—— Ee R 


* Lex neminem cogit ad impoſtibilia, 


S 1 On 


—— 
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On Campbell's engaging that he would not cru 3 

the plaintiff engaged That he would pay the On the Pain 
Campbell's pleading riens per deſcent ' bas been an obftruttion vy * 
Now Campbell can't plead. otherwiſe according to the 27 > 
trutb of the caſe. The plaintiff will have his claim of the ch 
which may hereafter ariſe, and there can be no inconvenience 0 8 


plaintiff. 


Lord Mansfield —1 wiſh you had a caſe of authority, Mr. Du 
ning, to maintain that where a very ſight deviſe, however enconfil 
rable, came to the heir, it ſhall not be afſets to charge him wit 
deſcent. I aſked Mr. Buller, there being deviſes in the will wh 
reached to the whole eſtate, how the aſſets came to deſcend, Mr. Bil, 

replied, that by the ſtatute the deviſe was void, and therefore th 
were aſſets, becauſe the lands deſcended. But I doubt whether it i 
deſcend. The will is void with reſpect to creditors ; but ſoppoſn 
there were creditors to zool. deviſe to 7000. the will would fa 
as to the ſurplus. Therefore the deviſe is void guoad the credin 
only, which does not appear to me to make deſcent of the land- 


Mr. Bullen thought the defendant would have pleaded in 
per deſcent except the lands in the deviſe ; but ow he has put wi 
trial upon a fal/e plea. 


25 Mr. Juſtice A/bburſt ſeemed to recognize this ground ; and fad 
he was afraid the deviſe muff be charged with the coſts. 


Lord Mansfield—W hat is the practice on the ſtatute ? 


Mr. Wallace ſeemed to ſay, that the practice was, that the hel 
pleaded nothing by deſcent; and that the replication was—* 0 
* cended for the creditors.” | 


Lord Mansfield—1I find the words of the ſtatute fronger thank 
thought, and ſtated; for the ſtatute not only ſays © ſuch den 
« ſhall be void as againſt creditors; but © againſt them only. 


1 Juſtice Aſpburſi If the ſtatute had been againſt the devil 
in general, then the plea of riens per deſcent would nt have bel 


good. But in this they ſhould have found for the defendant. 


Lord Mansfield—It ſeems they had not read the ſtatute, for ” 
is a proviſo that the heir may plead riens per deſcent, that = . 
tiff may reply to that and a jury ſhall enquire, and if there - 
Hall find the value. But upon a zibil dicit there ſhall be debt a 


Faſter Term, 13 Geo. 3. K. B. 
Nor ABSOLUTE to ſet aſide the capias and money to be re- 
urned. | | | | 


it luder {for faid, If an eftate fold for a great deal more 
han expected the deviſe is void, as againſt creditors, yet the lands 
pil not deſcene. 


Notice. 


T ſeems that on a motion, on the fourteenth of his late Majeſty 14 G. 2. e. 
ſor judgment as in caſe of a nonſuit, the motion itſelf upon the bo — 


ume ſhall be held to be notice. And ſo, I have fince heard from held to be no; 
f. Oper, is the practice, | {ng Fo VVV * tice. FE 


Rule: 


HEN a rule is made abſolute you can't onfuer to it, but Regula gene · 
move to have it diſcharged ; for otherwiſe you might as well laris. 
10 a writ of execution on a qudgment go into the merits of the cauſe. 


: Coſts. 


23 C. 2. c. 33. /. 19. 
F T HAT where the jury find damages under 40s. the plain- 
1 tiff (hall have no coſts, but the defendant double coſts, un- 
' leſs the judge ſhall certify that the freehold principally came in 
' queſtion, or that an act of bankruptcy principally came in queſ- 
ton: The act of bankruptcy muſt be ſo in queſtion as to be, to 
the ſatisfaFion of the court, proved principally in queſtion. 


f AETTE: Trinity 
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n 


Collins v. 


Punch. might ſtick it upon the door. 


Iirinity Term 


13 Geo. 3 


** * _—" 


* 


N the caſe of the Reſidentiary Canonry of Chicheſter, Lan 
formed (for I was abſent the fix firſt days of the term, by 


ſon of an accidental blow, from which I providentially eſcaped i 
life ;) that the two grounds on which the court decided were—i/ 
that the negative voice of the dean could not be ſupported by th 

bye law; ſecond, that by the uſage of common law, which ſeen 

to the court to have governed the elections of the church of(h 


chefter, a majority of the whole body was not neceſſary, but aj 
majority with reſpect of the other candidates. 


Notice of Ejectment. 


() N a motion for a rule to ſhew cauſe why ſticking up then 


tice on the door of the houſe ſhould not be deemed gu 
. ſervice, no perſon being found in the houſe to whom to delia 


notice; the court ſeemed to think, that a vacant poſſeſion mult il 
be proved. TT | 


Burr. 1116. was chied. that if no body could be found t 


Lord Mansfield —There is no difficulty, except as to the form. 
The maſter was conſulted, 


On the whole the court doubted, and it was ordered to be not 
the next day. | 


„ 
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Campbell agaigſt Vaughan. 
+ "rn Error from Ireland. + 
5 Na queſtion, Whether eſtate for life, or in fee. 


«cial verdict, That on the fourth of February 1734, teſtator 
. made his will the ſame dax. | 


« Neviſe, that my brother have my eſtate during life; and, after 
his deceaſe, to his firſt and other ſons; the elder to be preferred 
before the younger. And, for want of ſuch iſſue, my nephew 
« Parlno and niece Catherine Fiſher take ſhare and ſhare alike, du- 
ring life; remainder to their iſſue male; remainder to the heirs 
of my nephew Barlo Scot for ever.” 


W The brother died without iſſue. The defendant claims under the 
other; the plaintiff under the nephew. 


Fine levied ; the remainder man entered, to defeat the operation 
f the fine. ; Te 
The court of King's Bench in Ireland determined the eſtate, that 


be teſtator's brother, under whom the defendant claimed, took only 
10 eſtate for like, | 


|t was contended, that the plain intent was to convey an eſtate tail 
o bis brother's iſſue. TA 


That as this could not be to the ſons as purchaſers, for want of 
Fords of limitation, therefore it could only operate as an inheritance, 


by conſtruing an eſtate to them, through the father, the brother of 


be teſtator. 


An annuity is limited to the heir at law, to him and his heirs 
[ ile, with liberty to diſtrain on default of payment. This annuity 
limited to him and his heirs male, © till he come into poſſeſſion 
of my eſtate,” ſays teſtator, in ſuch manner as aforeſaid. Then 


08s limitation to nephew and nieces, for life reſpectively; then 


ler their deceaſe, to the firſt and every other ſon, the elder to be 
"ys preferred before the younger. 


Contended, that he firſt diſpoſed of the moiety for life, and con- 


Mn . . 
ung tie argument to the nephew, as whatever is truly inferred of 


im will ap 


the 


ply equally to the nieces. Firſt, there is a life eſtate to 
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the nephew ; then to the firſt and every other ſon, ſhare and 
alike, without expreſs words of limitation. It was meant : h 
ſhould take an eſtate of inheritance: The words follow. « * 
% Want of ſach iſſue, remainder over.” Now the nephew F 
to be the heir at law, in equal degree at lealf of affe&tion ij 
brother. Now if the words * for want of ſuch iſſue,“ had 6 
without thoſe to the ſons, they would have created an eſtate " 
implication to the nephew : Therefore, here it muſt be inte; 
an eſtate of inheritance to the ſons, whom he meant to take 1 
ing deſigned for the ſons of the nephew, as before for the fo, 
the brother. Then, whether croſs remainders? Now Whatengy 
plies to the nephew muſt equally apply to the niece. The wy 
* for want of ſuch iſſue male,” muſt apply to both (in the 
ſenſe.) The remainder cannot take place till the limitations, jy 
to nephew and nieces, and their iflue reſpectively, be ſpent. f 
by the following clauſe, © Then my will and meaning is, for w 
** of ſuch iſſue, that all my ęſtate, as aforeſaid, ſhall go tony y 
„ phew, Barlow Scot.” | e's FER. 


I berefore the nephew had a complete and entice eſtate in hi 
when he levied the fine, and ſuffered the recovery. An annuy 
given to the nephew, J. Barlow, of inheritance to him, till he 
come into poſſeſſion: No fach annuity is given to B. S. Son 
thing may be argued from the difference of expreſſion; but the i 
is ſo inaccurate, nothing, perhaps, can be well collected from thy 
He has limited an annuity plainly to be as in tail, but yet wit 
mentioning time of payment, time of diſtreſs; whether rent ami 
or no. I ſhall cite but two caſes, Robinſon and Robinſon. 


[Here Lord Mansfield interpoſed—Are they in the ſame wa 
You have great luck, if you have found any ſuch ; if not, you! 
better confine yourſelf to the general argument; for it depend 
the preciſe words.] e 1 


Mr. Serjeant Walter! contend before your Lordfhip. in fun 
of the plaintiff in error: (Defendant in ejectment) Firſt, thu 
Barlnp and Catharine Fijher took an eſtate only for life. It he 
preſsly limited during the time of their reſpective lives; and, 1 
their deceaſe, to their heirs male, ſhare and ſhare alike ; the ei 
to be preferred before the younger. And, for want of ſuch 1 
male, then remainder over to Barlow Scot, I contend, no uct 
neral limitation has ever been interpreted a remainder over ! 
Now he can't have ſaid more clearly to the nephew and niece n 
life only; the ſons to take as purchaſors. He then gives an alt. 
very ſtrongly to Barlow and his heirs, till he comes into poſſeuth 
which mult be after his deceaſe, It's ſaid, he meant an eſtate n 
when he ſaid heirs nale, and meant the ſame thing therefore 15e 


he faid ſons, I apprehend, the argument turns directi) contri 
| 1 
3 


__—_— 
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— 


— 


1 doubt, every ignorant man, when he uſes the words 
in male, ot I ue male, means preciſely the ſame as when he ſays, 
and no more; but in the one caſe, the technical words over». 
om, g N | 2 : ; 7 
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ju the caſe of Evans and Ajbley, before your Lordſhip, your 
Lord(hip ſupplied the words, which, probably, were wanting here, 
fan eſtate tail were meant to the ſons. There was a remainder to 
horn ſons, after an expreſs limitation in tail to the ſons born of 
te fame parents, without the words to the heirs male, which your 
xdſhip ſupplied from the intent, and which would here make the 
ooreyance perfect. : e . 


Limax and Hatfield, before Lord Hardwicke, The teſtator had a 
on, who had diſobliged him, and four daughters. He made a li- 
tation for life, dependent on a truſt, to the ſon, when he ſhould 
attain the age of forty; remainder to the firſt and every other ſon; 
and, for want of ſuch iſſue, remainder over. {It ſeems Lord Hard- 
wicke did not determine. ] V 


[ ſhall not cite the caſe of Corrington and Hellier, and only a 
rery few others, Humberſton and Humberſton, 


Lord Mansfield—That was quite upon another principle; being 
upon a ſucceſſion of eſtate for lite. As to the caſe of Robinſon and 
Rivinſo, it was very different; the eſtate being limited to one ſon ; 
that ſon died, and another was born. Queſtion not only, Whether 
he ſhould take by purchaſe, but whether he ſhould take at all; 

bit from the intent of the eſtate continuing in the male line, the 


oy * ſon” was taken as nomen collecti vum, extending to all the 
tis male. | 


If your Lordſhip ſhould think there was no eſtate tail in the ne- 
dhew and nieces, then the recovery was not good; if your Lordſhip 

ſhould think otherwiſe, I hope, you will not underſtand words ſo 
lure as capable of creating croſs remainders. The word * ſhare and 
[are alike,” are as. ſtrong as if he had ſaid, © tenants in com- 


( ” . 2 
mon;“ the words © reſpe&ively” imply ſeparate eſtates, and 
Uerefore a moiety, DN ru 


*rjeant Walker—Mr. Mansfield has teſted his whole argument on 

oy vge only; and it was the intereſt of his client. I have gone On 
: M ee nag of the will. I have not ſaid that in all caſes 
10 the ancefler has an eſtate for life, the ſons can't take an eſtate 
the 1 Lance; but that there is no appearance from the words here, 
3 ey Can take without referring to the anceſter. In the firſt diſ- 
BBD, it's for want of ſuch 7/ſue of his brother, In the ſecond 


7 Dj _ diſpoſition 


E —— 


— — 
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_ diſpoſition, the words © for want of ſuch iſſue” can admit _ 
conſtruction. All the caſes cited by Mr. Mansfield are where 2 
| e 


is a regular eſtate tail but not carried on far enough, whethe; 
defect can be ſupplied. This will be an anſwer to the caſe of 5 
and Aftley; what governed was the expreſs limitation in port a5, 
maniteſt intention to carry it on farther ; of ſuch an intent the 
rection to take the arms and name of the family was a ſtrong in. 
plication. Lomax and Hatfield. Here they ſay, the fon was 0h ls 
face of the will in diſpleaſure with the father ; therefore he Ws te 
ſolved the eſtate ſhould not be veſted in him, and be derived fm 
him to his heirs ; but, there being heirs capable to take by furchy 
they only carried the inheritance on farther, according to the oli 
intent. Whether there be croſs remainders nothing can be plains, | 
don't reſt on the word * all,” and yet, what can be ſtronger? 
eſtate is to go over till a/l can go over, they never can die withy 
zi ue, till failure of iſſue of both, becauſe they are brother and ſite, 


Lord Mansfield—The queſtion is, whether J. Barlny the wy 
| phew took an eſtate for life, or an eſtate in tail. When a will; 
untechnical and inaccurate as this, tis very dangerous to lay gel 

ſtreſs on monoſyllables. The beſt rule therefore, in this und am 

caſe upon wills, is to find the general intent ; and then, as muchy 

grammar and language will permit, to interpret particular expielil 
ons accordingly, Here plainly there are different ſtocks whom 

means to take, 


As it was ſaid in Corrington v. Hellier, tis according to the on- 
mon way. Limitation to the firſt and other ſons, the elder to i 
preferred before the younger, are the very technical words; thi 
follow, and for want of iſſue male of R. Barlow [the brotie 
which is inaccurate, but the meaning is clear, the ſens are to tat 
the elder preferred before the younger; does this only extend toi 
line of ſons living? The manifeſt intent was, the heirs male of tiok 
ſors. And if I give the anceſtor an eſtate tail, then I defeat the 
preſs words for he gives it to him expreſsly for life ; intending el 
dently, that uo body ſhould defeat the eſtate tail in the common i 
the anceſtor having it in him. Then, as to the limitation 1074 
Barlow and C. Fiſher, why does it hold that the ſons can't take 
through the anceſtor ? And what does iſſue male mean f Pain * 
fers to what went before, but rejecting only the word cb 'ti * 
manifeſt, and even if that word were retained, (this is not e 
before the court) I ſhould ſay, the effect would only be that the / 
ſhould take for /ife, without any alteration as to the e 
am therefore clearly of opinion, that J. Barlow only took fof 
The conſequence is judgment affirmed. _ N 


Trinity Term, 13 Geo. 3. K B. 


\ the ſtatute 30 G. 2. c. 24. perſons being brought up who 
were in cuſtody, on Aa charge of obtaining money under falſe 
rences ; It appeared that they had ſold ſome goods to a cuſtomer 

C not liking them, they made a conditional ſale to another perſon: 

the perſon who brought this proſecution ſhould not take them. 


jpoſed of. 


Lord Mazsfield obſerved, that it was ſurprizing how many abuſes 
ad been made of this ſtatute. . 5 


Indictment. 


ot: But Mr. Juſtice Aton ſaid, this opinion had been held in 


125 now held to be otherwiſe. 


— 


Common Pleas. 


Parker against Marſhal. 


N an application to oblige Mr. Marſhell, an attorney of the 


nd Batterſea belonging to Lord Spencer. 


Lord Spencer appointed Mr. Sutton his ſteward ; Mr. Sutton ap- 
panted Mr. Marſhall his deputy ; and afterwards Mr. Sutton re- 
med, Lord Spencer appointed Mr. Parker his ſteward; and Mr. 


- wy refuſed to give up the court rolls into the hands of Mr. 
arRer, | * 


Strange and How was cited, in which, mortgage deeds were in- 


er by a counſel into the hands of an attorney, and the attorney 
vi:9 them with the mortgager, who took up money upon them; 
* court ſaid, attornies ſhould be compelled to perform their truſt. 


other caſe cited from Serjeant Wilſon's Reports, where an at- 
J, J4d attorney, was made liable though he acted as attorney 


l another court. 


The 


ge money was not returned, becauſe the goods were not abſolutely 


[iz King v. Clendoz,” but that caſe had been over ruled, and the law | 


court, to deliver up the court rolls of the manor of MWandſworth 


rss faid, and the maſter ſcemed to think ſo, that two perſons Vide 4 Bar, 
| could not be indicted for an aſſault againſt two, in one indict- 983—4. 
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The difficulty with the court was, that Mr. Marſtall her : 
as deputy and not as attornex. e 


A caſe was ſtated which induced the opinion of the co 
rule to deliver up the rolls might be granted. It was a ca 
Lord Chief Juſtice Ryger expreſſed his opinion, that an wy 
| ſworn of the court gains credit by that means, and is therefore 1 

to a rule to rectify a miſconduct though not directly within his df 
as an attorney. | I 


Urt, the 
in wh 


But it was not thought that there appeared ſufficient, upon i 
Parker's affidavit, to transfer the poſſeſſion of the rolls ing 
Rule to ſhew cauſe why the court rolls of the manors of Wal 
worth and Batterſea, ſhould not be delivered to Lord Spencer, 
Variance between Writ and Judgment, 


IN writ of error the addition was eſquire, in the judgment rel 


Motion to amend the writ. 


Writ of error, Lord Mansfield —You never amend a vrit of error; you mult bin 


| | 0 >) 
amendable, © new one. Is it not ſo 


— 


Which was admitted. But Mr. Buller contended, the lil 
was not neceſlary. 1 


Lord Mansfie/d—No writ. 


Note, Addition may be in ſome caſes unneceſſary: But if 
_ uſed, the party miſtakes it at his peril; for I think, it ha 
determined, that it is never ſurpluſſage. 


Afterwards, however, on looking into the ſtatute 56. 1. 6.1 
it appeared, that writs of error varying from the record mf! 
amended, And leave to amend was granted accordingly. Seq a 


infra. 
Information. 
N AJor ION for leave to file an information againſt 10 | 


unn, an overſeer of the poor in the pariſh of of, je 1 
r, tor having offered a bribe of 5. to a man, a fing? 


yall 
3 


Trinity Term, 13 Geo. 3. K. B. 23 


| . ance to Marry a Waman. That the man is a pauper 
ue of w_ tt. Michas, and a widower, with four children: 
w_ woman is very infirm, and has been in the hoſpital. It 
* the offer was made in June 1772; but it does not ſay 
0 'he marriage was, except illatively; that about the ſame time 
overſeer ſaid, it was a bad thing, and he would not do it again. 


Con r-Vou have ſtaid three terms; it will be a great erpence: 
15 to the GRAND JU KX. 


Notice of Ejectment. 


OTE, the reſolution of the court, with reſpect to the caſe of 
notice of ejectment, mentioned above, turned in fayour of 

king it up on the door, there being nobody to be found within. 

id this was determined on the report of Mr. Cowper, as to the 

aftice, 


Common Pleas. 


Attachment. 


OT in the nature of an original, as of old imagined; and 
therefore does not require fifteen days from the tefte to the 
turn, eg | 


L apparent and heir preſumptive, Heir apparent is he, who, in e beir 
e courſe of law, muſt be heir, if he ſurvives his anceſtor, as the Lan 2 
ef fon, Heir preſumptive is he who has the preſent preſumption parent. 
dis favour, that he will be heir; but which preſumption may be 
vel by the intervention of ſome body who has a nearer title. 
- a nephew may be heir preſumptive, but not heir apparent. 

us, a daughter is heir preſumptive, before a ſon is born, but not 

ape The moſt remote relation of the whole blood ma 

wel preſumptive; but the heir apparent can only be he who, if 
Nt ilnherited, or dead before bis anceſtor, muſt take of courſe, 


<A 
as ts impoſſible any other ſhould be nearer, or fo near to the 
Uelltance, = | | 


” 


| Parkes. 


A motion to diſcharge defendant out of cuſtody, for want 
ok being Charged in execution within two terms. 


5 The 


Ihe court of Chancery, diſtinction taken notice of between heir Diſtiadion be- 
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B. 


by this motion, or the marſhal, the rule of this court would wat 


his cuſtody, and the plaintiff proceeded regularly, as he thuysy 


words of the rule. Why is an impoſition excepted ? There b! 


Trinity Term, 13 Geo. 3. K 


— 


The caſe was, the marſhal had 7s perſons in his cuſtod 
ſame time, both of the name of Parkes. And the rule b 
bring the defendant, naming him by his ſurname only, 
ledge him in cuſtody, the marſhal acknowledged Pa 


/ at 
eing, ty 
or acknoy | 
rhes to be 


to charge the defendant in execution. It happened, that the tw 
before that the defendant had removed himſelf into the cuſtody a 
the warden of the Fleet ; ſo that the other Parkes had been mi. 
ken in the proceedings for the real defendant. 


It was contended, that the marſhal not being intentionally wroy 
and they having proceeded /zferally right as to the name, and 5. 
tentionally right as to the perſon, though in point of fa# they yer 
formally miſtaken ; that therefore the defendant ſhould not take x 
vantage; and that in a caſe of Steward, if a treaty: could have her 
made out to the ſatisfaction of the court, they would not have di 
charged the defendant, though the time had elapſed. 


On the other ſide, it was ſaid, that a treaty and agreement bei 
a waivure on the part of the defendant's ſelf, there was a great di 


ference, And it was ſaid, that all theſe rules admitted of lber 


conſtruction. (Which, however, is not altogether true; nam in gra 
delicti facienda liberalitas ; in pana irrogandd non item, verjatur,) 


Lord Mansfield —There is no doubt in this caſe: There mult b 
exceptions to the literal import of every rule. It was to prev 
neglect, and the party ſuffering by that neglect, that the rule was i 
tended. No ſuch thing has happened. This has been a ſip, fl 
may ſo ſay, in the practice of the court, by not inſerting the di 
tian name of the defendant: And whether the plaintiff ſhould ſif 


monſirous injuſtice, 


This rule is conſtrued very ſtricbtiy in general; but there are a. 
ceptions. Why is an agreement excepted ? It is not by the hte 


ſuch exception on the face of the rule. 


It was objected, the party would be detained in cuſtody al I 
long vacation; but this, oa the circumſtances of the caſe, it app 
would zot happen. 


Ungrammatical Words in an Affidavit. 


BJECTION to the words of an affidavit, that the) cr 
tained no denial, g 


The 
3 


Trinity Term, 13 Geo. 3. K. B. 


The words were, that they, the deponents, nor any of them, ne- 
„ received. be | 55 


Lord Mansfield held, that the meaning was apparent: And that 8 


hey ac received notice, the form of words would never bring 
gem off on an indict ment of perjury. | 9 


Writ of Error. 


HE variance in the writ of error, in the caſe lately before the 


court. Lord Mansfeld took notice, that it was the ſame to 


dem as if it had been none; for that by the 5 G. 1, c. 13. writs of 
ror, where there was a variance, were to be amended into the court 
"to which they were returnable ; which was in this caſe before the 


\2ps in PARLIAMENT, where it would be amended of courſe. 


[hat therefore the juriſdiction of this court had nothing to do with 
5 | EC | f 


RULE DISCHARGED, as to the amendment of the writ, without 


ts, 1 


Upon coſts applied for, Lord Mansfield faid, Would you have 


be c527t pay them? I am ſure, if they are to be paid, it was the 
vurt in this caſe who ſhould have paid them. | 


Mr, Juice Mon this day, being the twenty-firſt of June, gave 
CHARGE to the GRAND JURY, ſtating the importance of their 
alt, both to indiuiduals and the public; particularly as to that part 
ich concerned the ſuppreſſion of diſorderly houſes, and thereby ſtop- 
Np the fit ſource of the moſt ignominious and fatal vices. 


Action of Debt for double Rent, on the Statute. 


WO hundred and forty pounds claimed, for two year's dou- 


ble rent, as a penalty for ouerboldiug premiſſes, at ſixty pounds 
annum in value. | — | — 


Verdict and judgment ſtated, that the plaintiff ſhall recover one 
ndred and eighty pounds, LED 


* Mala grammatica non vitiat chartam. 


Contended, 


rr Gas lt 


— 


276 Trinity Term, 13 Geo. 3. K. B. 


— 


— 


Contended, that this being a fixed debt, the plaintif 
the whole; or the verdict is found againſt him for the why; recon 


Another objection, that the habendum in the leaſe is fn 4, f 
of June, for three years, and notice to quit is on the $6. e jul 


Lord Mangfeld—From the fr of Yune then is, that an te ju 
| of June the tenancy begins, and holds to the firſt; therefore dy, 
tion good. 5 N 


Againſt this the following caſe, with another, was ſlated. 7, 
ellyn againſt Williams and others, Cro. Ja. term Mich, ann in 
in B. R. Ejectment. Leaſe on the twelfth of December. Habt 
a primo die, Jury found a leaſe, dated the firſt of December ty 
bendum from benceforth) but delivered on the twelfth, Court hal 

it ſhould be taken from the day of the date, and from hencefrdj 
are one, being a computation from time paſt : But they ſaid, a la 
of the firſt of December, habendum à die datus, ejectment cad 
be alledged the ſame day. 


Lord Mansfield—The only difference is, you begin from the «ra 
end; you ſtate a caſe which relates to the commencement of the tm 


As to the other objeQion, it was /ihewiſe diſmiſſed, and it ws 
ſerved, that the defendant, to the declaration of the plaintiff, plead 
nil debet ; that is, neither the whole, nor any part thereof, By whid 
he puts himſelf on the jury, to try not only whether the wi! | 
due, but whether any part be due: And therefore they may tn 
_ againſt him for a part. 5 


Third objection, that whereas the jury had found one bunt 

and eighty pounds, for the double damages of a year and an half a 
preſsly, this was an error in the computation, Diſmiſſed ao 
mediately, as being an evident error of computation in the objector 
to ſuppofe this an error in the jury. 


Pariſh of Bething. 


A GAINST an order of ſeſſions, by which an order of i 
Mt juſtices to collect a ſeparate rate in the tithing of Nerhu 
had been quaſhed. 


| The order of the two juſtices was upon the 1 38 14 Car. 
upon the ground, that the inhabitants of the tithing wer und 
receive any benefit from the ſtatute of Elizabeth, 


——— —— — — — ———— — —— — — — 


Geo. 3. K. B. 277 


Trinity Term, 13 


i... rpned by Mr. Dunning, in ſupport of the order of the 
, 1 thit + 13 & 14 Car. 2. provide for the ſepatation 
ch pariſhes as, by reaſon of their largenels, cannot receive be- 
hi {om the ſtatute of 43 Eliz. is 


Obie&ion againſt the arder of ſeffions, that the pariſh which the 
der Jad conſidered, had in fact received ſome benefit, and was 
refore not within the ſtatute. 


| Mr, Dunning, on the other hand—That the legiſlature, if they 
Per applying a remedy to a miſchief which did or could exiſt, 
mf only mean ſuch an one, as where the churchwarden could not 
areniently perform his duty with the reſt of the pariſh officers, 
ir the pariſh conveniently come at them. For 0 pariſh, take it 
o be as /arge as to fill a county, or even as large as the Ringdom, can 
ve ever been in the ſtate of not receiving the benefi? of the 43 of 
lz. at all. Taking this to be a meaning that ſuch a' pariſh was 
neant, as where the churchwardens could not cnvenientiy perform 
heit duty, nor the pariſh conveniently come at them, that then 
carce could there have exiſted a caſe, to which this meaning was 
more applicable than that before the court. For that this is ſtated 
o be a little inſulated tything, twenty miles diſtance from the pariſh. 
he pariſh officers can't very convenzently, (performing their duty as 
bey do, without reward, and without any need of rmcreafing the dif- 
culty) they cannot very conveniently go 72venty miles to collect; nor 
be pariſh ſo far to attend them. . 


That the meaning of the order, in ſaying, the tithing could not 
nveniently receive the benefit, is explained by the ſtuation of the 
Place and the only conceivable intendment of the ſtatute. 


| That even if theſe words. had act been in the order ; but they 
Jad puſtively declared, that the tithing could not receive the benefit > 


a rg ſill have been no ground, upon ſuch declaration, againſt 
Ur order. | | 


That the utmoſt that can be objected againſt theſe words is, that 
they are unneceſſary; for that the ſtatute ſhews plainly what was con- 
Kered and provided againſt. Some pariſhes, by reaſon of their ſi- 
FUN, Could not receive the Full benefit of the 43 Eliz. and this 
EY Was or could be in contemplation, if any thing' was meant; 
5 the proviſion was, that thoſe who, by ſuch circumſtances, were 
I me condition than other inhabitants, though it was impolfible 
* d have been totally out of the benefit, ſhould be put on 
me footing. 


4 B R 


a _ 


* a — — 


Trinity Term, 13 Geo. 3. K. 


\ 


k. 


officer. 


— 


That the propoſition, thus maintained, appeared ſo 
or at leaſt ſo clear, when entered into, that the only thi, thy 
ſeemed requiſite to prove, was, that it had not already been vi 
wiſe decided. That there had indeed been'ſevera] did preeng 
in notes; but that there had been abſolutely no ſolemn decifion 0 
even any thing militating ſtrongly againſt this interpretation of he 
ſtatute, As to the K7ng and inhabitants of St. Giles's in the fel 
that there the determination, though this caſe had been often 30% 
ted, was, that a ſeparation being ſtated of the inner diviſion cf g 
Giles's, the court ſaid, non conſtat, this is a new term, and we ks 
of no ſuch diviſion. That ſomething more paſſed in converſutin 
amongſt the judges, but no deciſion. That the pariſh of St. Gil, 
1s nothing in compariſon of that in queſtion, as to extent, 


ſelf. evident 


wit, 


That in the caſe of Peeton and We/tgard there was no ſtating thy 
the pariſh could not receive the benefit; that it appeared for 12; 
years they had in fact received it. That it is ſtated there that Lat 
Mansfield ſaid, in his judgment, that “ the policy of the ſtatute q 


Car. 2. was bad: That the diſtricts ſhould rather be enlarged tha 


« diminiſhed—and that inability ſhould have been proved; that no 
* was proved, but the contrary.” That in this declaration hi 
Lordſhip was thoroughly juſtified ; for that it appeared they had the 
full benefit, and had always had it. That as to what was to bein 
ability, the court had at that time no occaſion to go into it: Ai 
therefore, Mr. Dunning ſaid, he preſumed it was till open to hin 
to underſtand this caſe as not againſt him; and that it is the on) 
one of any authority. That therefore, he thought himſelf ſtill a 
liberty to hope his Lordſhip's concurrence, to ſupport him in de 
interpretation of the ſtatute of the 13 & 14 Car. 2. ſo as to maket 
applicable to what is poſſible and eafily conceivable, inſtead of wii, 
in his ideas, was by no means eit her. 


That, on theſe grounds, he begged leave to conclude, there wi 
nothing in the order by which it appeared the juſtices had been 
wrong; and then, that he ſhould only aſk the uſual rule of the court 
to be applied, that nothing wrong ſhall be intended agaioſt the ji 
ſtices, which does not appear, . 


That he had omitted to obſerve, that there is another objecio 


namely, that a fithing is no word within the deſcription of the fl 


tute, That to this he ſhould reply briefly, and content ba 
with ſaying, that diviſion, the word uſed in the caſe of St, ow 
and in the objection, is (as he doubted not the court would antics 


him in ſaying) a very vague word; whereas tithing is a Very 2 
one, and muſt confiſt of no leſs than ten houſes, with the fra 


On 


o 


Trinity Term, 13 Geo. 3. K. 


Ona the other {ide in ſupport of the order of ſeſſions, by which 


| oder of juſtices was qua ed. 


That it is admitted the juſtices order is proper in other reſpects; 
| that there is a queſtion, whether the diviſion was created before 
'þ this order. That it does not appear that the overſeers were 
ide to act for this tithing as a ſeparate diviſion that it was appre- 
"ded the two juſtices ought to have fared this; and that *till- it 
u done there was no diviſion. | 1 | 


11 the caſe of Veſigard it was ſtated, that the pariſh of Stanhope 
the county palatine of Durham, had a joint appointment—the 
oney levied by another aſſefſment—that it had four d:/tinf quar- 
«—that it was twenty miles in length, and eight, at a medium, 
breadth, After this an order was made to ſeparate this quarter, 
4 removals were made, and appeals from one quarter againſt ano- 


E 


That the caſe was Fwice ſolemnly argued. That Lord Mansfield 
cared, that the policy of the ſtatute was mfaken, that the diſ- 
as ſhould rather be enlarged than diminiſhed. That afterwards his 
xd(hip ſaid, but not as neceſſary to the deciſion, that the inability 
vuld have appeared, | | 


That Mr. Juſtice Vilmot had ſaid, he was of the ſame opinion 
tothe fir f, and that one hundred and twenty years had proved 
hey were not under inability ; and that the ſubſequent forty years 
tice could not alter the uſage. 


That, in the caſe now before the court, there had been an acqui- 
cence of fifteen years only; in the other of forty. 


T hat Mr. Dunning had ſuggeſted, there was a difference of opi- 
don about the policy of the ſtatute, but that on the caſe it ap- 
kared, that his Lordſhip and Lord Chief Juſtice Milmot both con- 


ay that no caſe was ſtated in which it was affirmed to be 
Auer wile, | | | 


That to prevent uncertainty of ſettlement, multiplicity of officers, 
a encreaſe of expence, the contrary to the policy of that ſtatute 
ould be neceſſary ; for the more you ſeparate pariſhes, the more 
e p officers, and encreaſe the burthen of rotation and the 
urs of the poor. That an order of 1758, which had been 

Vas a mere order by conſent, and as ſuch given up by the 


eh, and that there was nothing elſe to ſupport the order of the 
Ces, | 


3 
Lord 


ceive the benefit of the ſtatute of Elizabeth; there is no ſuch thi 


confirm the oRDER of SESSIONS, 


what is really due. Lord Mansfiold. 


Lord Monsfield —There cannot be fo char a cafe. With 
ing into the general argument, what was the order of ſeparation) 
is a mere nullity. It does not appear there were any overſeer, , 
pointed; but it appears zegarively there were no overſeers till J 
which does by 0 means conclude the court to fay there wel 

appointed, even then. K EY | 


Mr. Juſtice Aſton. There is no need of entering into the queſi 
whether the policy of the ſtatute is good, or not; but it muſt a 
ckarly, that the pariſh was not able by reaſon of its largencſ tor 


ſtated here; there was nothing to create a ſeparation, but a mere ni 
by conſent, upon which nothing was then done; nor appears toh 
been done to this time; it was on a propoſal between the owe 
this tithing and the pariſh officer of Beething. | 
As to what was ſaid about the ten houſes it does not appear; x 
can. we infer there were more than ten. And this inconveniew 
ſtated as general, I dare ſay affected Mr. Smart, the owner of t 
tithing, and perhaps, no body beſides, | 


Curia conſenſit unanimiter. 


Rur E made ABSOLUTE to 9u4/h the ORDER of Jus ricts u 


Attorney. 


N a queſtion, whether an attorney might be bail; it ſeem 
objection was held to be reſtrained to the cout in which 
was attorney; ſed de hoc quare ulterius etfi non immerito vickali. 


Penalty. 


UL E; never to take out execution for a penalty upon monef | 
* to be paid by inſtallments; you muſt never take out exe | 
but upon the money actually due: Therefore the jury often 10d 


 Haheas. Corpus. 


Man brought up by habeas corpus, who had been on ; 
\ for a ſclouy in violently aſſaulting and robbing Mary I 


Me..." ED 17 
the King's II guwvay, Notice had been ſerved on Mary Hil, 10 


* 
4 


281 


aum on fuch a day woule. be moved, c. But notice was not 
ed on the committing juſtice. 


The court {aid this notice was ſhort. 

The woman did not appear. 

ord Mansfield ordered the priſoner to be remanded, as not . 
1 to bail, being committed not on ſuſpicion of felony, but on ex- 


charge of felony on the face of the warrant ; and therefore not 
de bailed unleſs particular circumſtances had been ſhewn. 


Bail. 
FN it's being objected againſt a perſon that he ſtiled himſelf 
gentleman, when he had a commiſſion in the Birmingham 
5—Lord Mansfield—ls no man to ſay he is a gentleman who deals 
commilſon * GEL 
Bradley Clerk of the Peace. 

Na queſtion, whether the clerk of the peace taking an aflign- 
heirs, ſubject to the proviſions of the act, or to his ſucceſſors. 
Lord Mansfield Whether the clerk of the peace took officially 
dot egulariy before the court. However there can be no doubt; 
gives to the clerk of the peace, * not to him and his heirs. 
q deed indented and i nrolled? 

_ Mansfield —1 ſuppoſe there is a purchaſer which makes this 
cation ſtill more 7mproper, if an agreement is depending. If an 


wg has been made actually, bring your arion, and the court 
il ge a ſolemn opinion. 3 


Inſolvent Debtors. 


The act of 32 G. 2. for the relief of inſolvent debtors ; the 
n not receive the petition for want of notice to the 


4 C Evidence, 


ment under the act of inſolvency, the aſſignment ſhall go to 


| Another queſtion, whether the aſſignment ſhould not have been 


Nomine 
officii. 
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on 
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Evidence. 


N a motion to enlarge time of trial, on account 
ſence of a material witneſs. | 


() of the; 

It was on a caſe which aroſe abroad. The diſpute was abc, 
quantity of rum, and whether the rum was the plaintiff's 1 
property, or belonged to the owners of the ſhip. It was ſaid. 
ſecond mate of the ſhip was the only perſon who could pro 0 
point: And they refuſed to admit an entry made by the an 
mate, in proof of the matter. | Fl 


Lord Mansfild—lIf the witneſs was dead this evidence would 90 
tainly be good. There uſed to be thought a difference if hey 
beyond ſea ; but I ſee no reaſon for the difference, unleſs it ſhould u 
pear the witneſs is coming home. This is not the caſe of a cauſe a 
Jing in England, and the witneſs goes abroad. Me will there 
though in the common caſe we enlarge only for one term, nl 
in Zhis caſe in znfinitum if the witneſs cannot be come at, and th 
refuſe on the other ſide to admit reaſonable evidence. . 


Goodright on Demiſe of Roffe againf Harwood, 


A ſummary Note of the Arguments, in the Queſtion of Revuutn 
with the Opinions of the Fudges more at large. C. B. 21 Ju 
1773. 1 


H Is was an action of ejectment, to recover chambers! 
Lincolns Inn. On a ſpecial verdict, the jury found a wk 

made by Mr. Lacy in 1748, (whereby the defendant claims) a 
they find, that he being ſeized, int. al. of the chambers, 4 
alſo being intitled, by virtue of a marriage ſettlement, io d 
tain lands fold, and the money to be employed in the purchaſe 
other lands to the ſame uſes, but which money is not as yet hüt 
in the purchaſe of others, did by his will, bearing date #50" 
deviſe as follows. I give, bequeath, and deviſe, to my dearly 
loved, friend Mrs. Mary Harwood, all my real and perſonal ell 
whatſoever and whereſoever; and I further will and deſire thit 
pay the following legacies ; [they then find a ſmall one to his nic 
the plaintiff, who is heir at law, and two other legacies in the 4 
manner to ſervants] and chat afterwards in the year 1756, be = 
another will in writing, ſigned by himſelf, and atteſted by "0 
ſubſcribing witneſſes, whereby he made a different diſpolnor; 
in what particulars on their oath they know not; and the * 
on their oath ſay, that they do not fd that the teſtator 9 0 
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endant deflroyed it; or what is become of it, they know not, 
r det clude in the uſual form, praying the judgment of the court, 
bm this be a revocation ; and if it be, they find for the plaintiff; 


f atherwiſe, for defendant. 2 | 


j 


The firlt will was in evidence on the trial. 


as argued by Serjeant Burland for the plaintiff, and Serjeant 


It w 
7 0 for the defendant. 


| Serjeant Burland—That as the deviſee cannot be to take the 
ine intereſt as in the firſt, ſhe was to take none at all; for every 
king had been given her by the former will, except 2 [or 3] trifling 
cies; and if ſomething was taken away from her by the latter, 
d. former and latter could not ſtand together. 


Grjeant Davy for defendant—That there muſt be animus revo- 
indi; that no accidental deſtruction of a will would ſet it aſide. 
hit a will cannot be revoked without either expreſs revocation, or 
ntrary appointment. Serjeant Burland in his replication, cited 
ord and Howard—1 Yez. 179. Lord Hardwicke ſaid, the ſet- 
ement in that caſe very providentially revoked the will, though the 
ſs could not take effect. 


— — — 0 
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Serjeant Davy — That in the caſe of Lord Angleſea's will, the 
Houſe of Lords was of opinion, that two wills and ſeven codicils 
made one entire will. In the caſe of Hitebin and Baſſet, 1 Shower, 
n iſſue had been directed out of the Exchequer upon a bill of the 
heir at law's bringing; a revocation was found; Lord Hales ſeemed, 
o have been much diſſatisfied ; another iſſue was directed; the jury 
ad ſpecially a latter will, but do not find he has deviſed any lands. 
bort determined, a revocation did not appear; for that it was not 
bund any lands paſſed, and therefore it ſtood indifferent. 


Fe 


Lord Chief Baron Hale indeed ſays, where there is a ſecond ſub- 
antive independant vill it operates a revocation, by conſtruction of 
hu, though there is no expreſs revocation ; but it may be other- 


vile here; and it does not appear but it might be a confirmation. 


J Md. 203. 4 F. 2. K. B. In ejectment: Special verdict, that 
di H. Kiligrew, [on whoſe will the queſtion before the Exche- 
quer] in 1044 made a will; in 4 5 he made aliud teſtamentum, but 
What was contained therein the jurors are altogether ignorant: Judg- 


rent four years after, in K. W. for the plaintiff; judgment affirmed 
n the Houſe of Lords 


Vide Solkeld 
ud this was n 


592. Where, in the ſame caſe, the court was of opi- 
o revocation, but might concern other lands, no lands 
at 


r 


ju. 
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at all, or might be a confirmation of the former. Here M. 1 
1748, deviſed his real and perſonal eſtate to the defendaut: % 
directions to her for the payment of legacies. That 1 8 
made another different, but what it- contained they 66 5 n 
and they do not find that teſtator cancelled, or defendant "TR 
it; they do not know what is become of it. I might conteng p 
this part of the finding is repugnant, and therefore void; fe f 8 
never ſaw they had no legal evidence; if they did, how 100 
find a different diſpoſition, and yet not know in what. | 


(It was objected from the bench What if they had bees 
by an attorney who drew the will, that he meant a differen a0 
ſition?) Serjeant Davy, Sir, that might have been ſomethirs 
. they ſay no ſuch thing, 3 


Objection from the bench. Yet the jury is not to fnd the o 
dence, but the fact, and give their judgment upon it 


 Serjeant Davy—But my Lord, it would have gone no ful 
than evidence of meaning, and not a will actually made. 


Now as to the point of revocation. It was ſaid, and the ane; 
gument ran throughout, that every latter will revokes a former, 
true in words; but, I fay, to revoke a good will is required that 
latter be inconfiſtent with the former; or revoke it in expreſs wa 

So that all the arguments uſed by Pemberton, Maynard, and th 
great men, from Swinburne, Godolphin, and Coke, are merely ou 
I own that where an act is done irreconciliable, or inconſiſtent, 'i 
a revocation.— As it he make a will to a perſon incapable of tak 
though this be void, 'tis a revocation of the former by the plain 
tent: And ſo if a feoffment be made without livery. But if th 
are two wills conſiſtent, both ſtand, and ſhall be but one wil 
inſtrument, and operate jointly as the whole laſt will of the tet 
Every ſeveral deviſe is in like manner the will of the teſtatr, 
give my real eſtate to A; this is his will: I give ſo much «0 
perſonal to B; this is his will: And thus be there ever ſo man 
ticular deviſes, without regard to difference of time or inlirund 
containing them, all taken together conſtitute his complete lat 
nor ſhall any be defeated on account of thoſe which are ſubleq 
unleſs for manifeſt repugnancy between them, 


But 'tis ſaid, if there are two wills without dates, neither! 
ſtand, that is, if the one be inconſiſtent with the other; but 0 
wiſe, both. Coward and Marſhall, Cro. E. the court detemt 
where there were two wills that both might ſtand; though the 
tator had married between the one and the other; and this F 
there was a manifeſtly different diſpoſition between one 1 hd 

3 | | 
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her; land that a material one] ſince they were not contradic- 
ther; ve 


. 
em conſiſtent, and both ſhall ſtand. A man makes a partial 


her of his lands in the province of Canterbury: If he makes a 
il afterwards contradictory to either of the former, which ſhall it 
woke! Only that to which it 1s contradictory, On the words aliud 
mentum, it was contended in the caſe of Hizchen and Baſſet, that 
moſt be another detached from the former, and therefore, as being 
de laſt, defeat the operation of that which preceeded ; but this failed 
n the principle already maintained, that every part of a will is the 
Mitor's will; and the whole collectively his laſt. Perhaps, the 
ttor might have a doubt as to the effect of his former will on 
lands converted into money, which were to be reveſted in land; 
rif a man gives all his real and perſonal eſtate, and afterwards 


equity. A caſe was mentioned 2 R. 3. fo. 2. where a revocation 
x held, becauſe a different executor appointed. 


| think, whether a revocation or no revocation is matter of fact, 
rew's caſe 3 as whether a man guilty of murder, or felony of any 


vently find the complicated fact, together with the matter of law 
lulting from it, [I think Serjeant Davy intended to intimate, that 
om the imperfection of the finding on the ſpecial verdict, the court 
ere [eſt in uncertainty, and that as they had not taken upon them 
ind generally, at leaſt a venire facias de novo would be proper. 
Au. what more particular? I ſhould almoſt incline to think the 
% rom what Serjeant Davy ſaid, had found that he made a ſe- 


nd will, but did not revoke the firſt, (as meaning not in terms) and 


ben left the title to court. 


ObjeRtion from the bench — Suppoſe the jury had found thus, 
that teſtator had made a ſecond will, whereby he revoked the 
former ; would not this have been open to the court, upon the 
rcumſtances; like other legal terms, on the effect whereof the 


27 1 85 [I think, this was ſubſtantially what was obſerved. 
de 10. i | | | | 


The court took. a diſtinction and ſaid, © where the inſtrument is 
3 that revocation or no revocation 1s matter of law, be- 

n. : nt, but where the inſtrument is imperfect, by reaſon 
"nation, there the jury are to find. 


4D 5 Serjeant 


It ſeems then, that there may be different inſtruments, both of 


boston, as of his lands in the province of 7ork; he may make 


rs out money in lands, neither the lands will paſs nor the intereſt 


kd muſt be left to the jury; it was the very iſſue in Sir H. Killi- 


her kind—theſe are technical legal terms, in which the jury fre- 


** „ * 
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* * nnn * 


Serjeant Davy—l proceed to a ſhort caſe or two farther A 
the jury had found the will totally different; but that i 0 
exiſt at the time of Mr. Lacy's death: Then 1 contend there 
need of republication of the firſt will; but the will, w va 
iſted at the teſtator's death, ſtands; and the other was a fu, 
In the caſe of Glazier and Glazier, before the court of x * 

teſtator made a will; afterwards he made a ſecond, eff=Guall 
voking the former: This will he afterwards cancelled. Te; 
hind all this matter: The court, on very ſolema deliberation, 0 
that the cancelling of the ſecond will was an immediate republi ] 
tion of the firſt. I am willing to anſwer all that has been Ci 
my brother Purland, out of reſpect, as not chooling to paſs on 
any thing he has ſaid; If I have done otherwiſe, it has not been 4 
tentionally. I beg leave to conclude with this obſervation. 
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Though the jury have in this caſe believed the witneſſ:s, w 
found that another will was made, it may be of dangerous coi 
quence to encourage the conſtruing this as a revocation of the i 

mer, without knowing the will itſelf; as there will be no ſecury 
a will, if another will may be ſet up as a revocation, without ay 
neceſſity of ſhewing the will itſelf. The legiſlature has taken gry 
pains by the ſtatute of frauds, which will be made ineffectual. Ty 


3 L caſe of Killigrew was before the ſtatute, and very probably ox 
42 ſioned that part of it which relates to wills. The court ſeemed u 


doubt, whether the ſtatute meant not that the ſame authority, th 
evidence of the inſtrument, ſhould be neceſſary for revocation uh 
making, However, it was obſerved, that deeds and aQs of pr 


1 5 liament may be ſupported on parol evidence, if proved to be lat. 
i Note, The caſe in 10 Co. 94, with the reaſons there laid dont 
i - ſeems very worthy of obſervation, eſpecially as to the necelin 
a of ſhewing the deed itſelf, unleſs that be proved impoſuibl 
i and if it be, the ſame reaſons may ſeem to hold till ſtrongr 
8 for a full finding of contents at leaſt. 

1 Serjeant Davy—Suppoſe a will made two days betore the tel 
G tor's death ; and the jury find the making of this will, and * 
N inter alia, there was ſuch a deviſe; but whether it was in deligh 


teſtator's death, or what elſe it contained, they are totally 1gnotil, 


Mr. Juſtice Black/lone—It ſeems of conſequence that, {or ole 
appears, the ſecond will may exiſt now. =» 


Serjeant Davy applied the maxim, de nen apparentibus G nan e 
iſlentibus eadem eff ratio. 2 


Sele 


ö | 3 


"> the finding as void, could get rid of another objection, I 
"np be very little ſolicitous about the reſt; It is that, ex vi termin, 
ent diſpoſition muſt be taken to be an inconſiſtent one; 
and why a different will, except to make a different diſpoſition. He 
| "tends, however, that there was no poffible evidence: But your 


Ide court will ſuppoſe the jury have found on complete evidence: 
pol evidence may be admitted of the contents, undoubtedly. 
Frery will adding to the former would not be a revocation; but in- 
afiltency in any part is a revocation. 


The court ſeemed to be very clear, that lands converted into mo- 
ey, to be reveſted, were a part of the realty, and the money would 
ſs as lands, under the name of real eſtate: And ſo, I think, there 
1s been a very late authority. 


This queſtion afterwards came to be adjudged Hilary term, fourth 
February 1774. 805 . 


Mr. Juſtice Nares— This was on an action of ejectment, of 
hambers of Mr. Lacy, on the demiſe of leſſor of the plaintiff. 


© tain lands, by virtue of a marriage ſettlement, which lands had 
' been fold, the money was to be laid out in the purchaſe of other 


to my dearly beloved friend, Mrs. Mary Harwood, of Maiden- 
' lane, all my real and perſonal eſtate, whatſoever and whereſoever: 
And I further will and defire, that ſhe pay the following legacies; 
" to the teſtator's niece zool. and two other bequeſts, in the uſual 
manner, to ſervants.” ?“ 1 


. th eſtztes, in the purchaſe whereof the money was to be laid 
"Ut cid make, and duly publiſh, another teſtament, in writing, 
1 with three ſubſcribing witneſſes: And the jurors on their oath 
b lay, thereby he made a different. diſpoſition; but in what reſpects 
tne jurors know not: And that they do not find that teſtator can- 


0 | | ; i | 
: celled, or defendant deſtroyed it; or what became of it they 
know not,” | | | 


[ ſhall not trouble the court with the infinite number of caſes 


ported 


which _ Hardr. 3 Mod. Salkeld, and Shower's P. Caſes; in 


(hall uſe the opinions on both ſides in my opinion on 
1 this 


Gerjeant Bur and—If my brother Davy, who has contended 


Laniſbips have given in great part, indeed entirely, an anſwer; and 


The ſpecial verdi& ſtates, That Mr. Lacy, being ſeized of cer- 


lands; and being entitled alſo to chambers in Lincoln's-Inn, 
made his will in 1748, as follows: I give, bequeath and deviſe 


The verdi& proceeds to ſtate, © That Mr. Lacy, till entitled to 


"Mernng revocations, but only that of Sir H. Killigreu's will, re- 
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this caſe : On which I will firſt obſerve, there is evide 
the leſſor, as niece, and, by the circumſtances of th 
at law of the teſtator. The heir at law is greatly fa 

Maxim. 


by legal operation, invito teſtatore. 


ſuffered a recovery, in order to enable his diſpoſition in fee: Bu 


the will. And in the Roman civil law, whence all our noing 


on the verdict. 8 = 


will; or that, for default of proof by the heir, that it do1 


rally; and accordingly Plawd. 410, by all the judges, a py} 
ej ectione firmæ, a deviſe pleaded ; you make your replication on 0 


will: Plaintiff, in his replication, that it was not a laſt will; be 


At leaſt as ſhe herſelf is concerned. 


ntly a ith 
e family : 


. | ; tad voured in 
cial deciſions; and the maxim holds, melior & Fortior 910 25 


quam diſpoſitio bominis. No conjecture or implication, othe 
neceſſary, will be admitted ; and revocations, being conſidered * 
mitters in favour of the heir, are introduced on circumſtang, 


Therefore Ouen 76, a man, fearing he was only tenant in 


recovery bars his will. In another caſe, where a man waz aboy 
make a feoffment, but being told it would hurt his will, f 
would not, yet did, by advice afterwards, on perſuaſion it wolle 
prejudice his will; as far as livery and ſeiſin had gone, this wy 


teſtamentary diſpoſitions, the favour to the heir was carried my 
farther : Therefore a will made, where parents, ſiſters, or brat 
give nothing either to the other (for it was reciprocal) was tem 
ingſſicioſum teſtamentum, and concluded inſanity, But afterwag 
relaxed, or at leaſt evaſions were found; and therefore quam 
pars legata ſaved the complaint of nofficioſum teſtamentun. Vi 
is here ſet up in bar? A will, againſt which another will is e 


Nor is it to be objected, that the heir does not ſhew this fu 


make equally againſt her; ſhe ſhould therefore fail of ſupport 
her title. No man ſhall be bound to ſhew that deed wheleio l 
a ſtranger, and neither claims any thing comprized therein, nt! 
right of one claiming under it. And this is held 10 C. 94,4 
Brock monſtr, de fait. 1 


Neither does it lie upon the heir to plead it otherwiſe than ga 


any title or bar ſhall not be obliged to plead more than makes 
himſelf. A man may plead a feoffment generally, though uf 
condition, without pleading the condition. And therefore, {uy 


ſtatute of mortmain. To this, in replication, the plea mult be 
the ſaving, or that the deviſe is to the univerſity. Suppoſe [6 
ejectione firme : Plaintiff claims as heir; defendant ſets up © 


not bound to ſhew more: But ſhe muſt ſhew, either that the : 
will was defeated, or elſe that it is a confirmation of the firl; ® 


's 
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In the caſe in Croke E. 727, the ſecond will was adjudged not a 
rocation of the firſt; becauſe, on Comparing them, it appeared 
both very well were conſiſtent. But it is-incumbent on the 
ſee, Claiming under the firſt will, to ſhew the ſecond is conſiſ- 
it with the firſt: For, prima facie, it appears otherwiſe; a codi- 

and not a will, being the proper inſtrument to vary; and a will 
a complete inſtrument) naturally intending a revocation of any 
ner will, till the contrary can be proved, : | 


Nor do 1 apprehend it 1s neceſſary that the jury find expreſsly 6 8 5 
>, a revocation, if they find ſuch circumſtances as amount to 
in law, 2 K. 2. Lex revocat in ſe, And neither need fraud Maxim. 


found expreſsly on the verdict, if it be plainly apparent on the q 
er found; as in the caſe of Oliver and Robertſon, laſt term; for = 
facto oritur jus. Tn the caſe of Killigreu, the jury did not find | 
ther there were any lands at all deviſed; and the court held it | 
material; for had they not ſaid fo, the court would not have pre- 1 
ned it. But as they did, the finding was not the worſe. At the 1 
l, Mes. Har woods claim did not appear certain; the jury doubted 9 
laſt whether it was not defeated by the ſecond will: And even = 
if they are uncertain whether her entire intereſt, or any part of bl 
remained by the ſecond will, the conſtruction will neceſſarily be in 
the negative; guotzes cungue Juratortes dubitant an aliguid fit per- Li 
* eff ac fi non efſet. For, if they don't find any thing in her "nl 
our, de non apparentibus & non exiſtentibus eadem eſt lex. But it Rl 
laid, the finding is inconſiſtent; the finding cannot be otherwiſe el 
the evidence, The teitator ſaid, * However ſhe might think ſhe 1 
ſhould take every thing, ſhe was d — bly miftaken.” Now ſhe * 
general deviſee, under the firſt will, nor can ſhe lay claim to the 1 
ambers, unleſs they find them expre:sly deviſed. | 7 
If a doubt remains, whether the will exiſts, as I cannot but think 9 
ors, or ought, then, in dubiis non praſumitur teſtamento. "Fl 
{the will ſhould be found, I think the lands may deſcend in the 1 
a while, as 9 E. 4. 26. YT 1 
uk ſay, without relying on the maxim, that a complete "mn 
1 90 foo a revocation of the firſt : And where there are two 1 
thout a date, both are void; becauſe one is ſubſequent: 1 
0 which ever it be, it revokes the former. * 
So , 8 every thing. The will muſt be preſumed to be | * 
abs 1 Wewer, 49. The diſpoſition ſhall be preſumed to 1 
ac general, and not only in particulars, 2 * 
4 E But ö ; 
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operated as a revocation, I apprehend, this caſe comes witkin i 


ſaid that a feoffment may operate as a revocation. And Darly u 


plaintiff, | 


further conſideration, I think it is neither. Not imperfect, forth 
have found every thing they can, and it would be ſuperſivoy 


rited by the firſt will, which is now exiſting, and apparent legal 


previous to the ſtatute of frauds; which paſſed before almoſt all 


But it was faid very ably, at the bar, that the court 
to the will; and the entries are guibus lectis & audit. thut 
i - : » -*h . 6 I » 1 
where they are to decide upon particular ptemiſſes, between d 


ſees, or on the whole will; but here, it makes againſt che det 
dant. 1 1 


The chief juſtice ſaid, in Killigrew's caſe, We cannot fined 
* and fo.” However, they found at laſt they were obliged to 0 
ſomething. And Serjeant Pemberton, in that caſe, ſays, * If he 
* 1s to be a preſumption, it ſhall be in favour of the heir at lay? 


But what is the effect on the ſtatute of frauds? In Coth,' 
Darley, [C. B. ſed qu.] the ſeventh of this king, that a tech 


words of the ſtatute, which ſays, © Unleſs altered by another yi 
in writing: And here is one in writing found. I am of vl 
nion, there is ſufficient ground for me to determine it a te 
tion. 3 | 


I am therefore of opinion that there ought to be judgment fart 


Mr. Juſtice Blachſſone In conſidering this ſpecial verdict, In 
at firſt inclined to think, it was either imperfect or repugnant, a 
therefore that there ſhould have been a venire facias de mu; 


order a new jury; not repugnant, becauſe I can conceive a cage! 
evidence, which would warrant ſuch a finding, as teſtator layuy 
e He had made a new will; but no man ſhould know in whtti 
* after his death.” But th.ugh the finding may be good, 61 
theſe particulars, yet the circumſtances may be fo ſlender, as not 
warrant our determination in overſetting a legal and apparent ailp 


fition. They find, that the plaintiff was almoſt abſolutely did 


before the court; they find a ſecond will, which appears not, d 
any where to be found. | 


I ſhall not enter into the crude and uncertain opinions 0 Y | 
times; but ſhall enter into the caſe of Sir H. Killgrew's will, Ja 


courts of law and equity, and finally into the Houſe of Lords. 


The caſe, I apprehend, was this: Sir H. Killigreu, in 1 
made a will in favour of a Mrs. Berkeley, and a natural fon; In 
he made a ſecond, which, like this, was never found. 
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goon after the reſtoration, the court directed an iſſue to be tried 

4 of the county of Cornwall, whether the will Was revoked. 
pre nd generally, that it was revoked,” Serjeant\Maynard te- 
. i gew. that the- old gentleman, meaning Lord Hale, won- 
4 what the jury could mean. A ſecond iſſue was ordered in 
fire; the jury find ſpecially, that he made a ſecond will, w 
22 ” but do not find, that he deviſed any lands by the 
ond will; à third trial was offered, but the parties declined it, 
ſparing, | preſume, of any more light upon the ſecond will. The 
art was of opinion, therefore, on the finding upon the ſecond iſ- 
e that it not being found whether there were any lands deviſed, 
food indifſerenter : And accordingly they adjudged, 2 Car, 2. 
yd. 374. And on this ground the third trial was offered. 


After this, it came before Lord Nottingham, 1n the court of Chan- 

; and, to ſtop the merits, his Lordthip granted a perpetual in- 
nftion: But, ſome time after, they ſucceeded better with the 
{iter of the Rolls, and fo got rid of the injunction. : 


This caſe is very well reported 3 Med. 203, and 1 Sh. 146. Tt 
alſo reported in Cumberbach, go, but very ill. The argument be- 


as given at that time; and all thoſe judges were removed at the 
lution, But in Trinity term, 5 V. judgment was given for the 
ani, who made title under the firſt will: A writ of error was 
ought into the Houſe of Lords, to reverſe the judgment, but it 
affirmed, And by Salkeld, 592, it appears, the court were of 


confirmation of the former. 
| It has been admitted, and received as law, before and ſince the 


bete to be found, cannot operate as a revocation; and a will which 
not neceſſarily inconſiſtent, ſhall not, where the contents appear, 
Tale as a revocation z and therefore in Coward and Marſhall, Cro. 
RL A. deviſes lands to his youngeſt fon, and his heirs; and 
af 2 and, by another will, deviſed the land to his 
% Wi. EI annually a rent to the youngeſt ſon, and his 
15 ether this be a revocation, was the queſtion? and held, 
but both may ſtand, unleſs manifeſtly contrary. In the pre- 


eo does it appear the ſecond will, muſt be inconſiſtent with 


[ti obſervable 
| Teſt of the 
mn Goes not x 


4. 


upon the cafe in Hardr. my Lord Hale agrees with 
Barons, in thinking that the fecond will not appeat- 
evoke the firſt; though he thought that a ſubſequent, 


inde- 


g on the ſecond day from King William's landing, no judgment 


pirion, that it might concern other lands, or no lands at all, or be 


tute of frauds, for near an hundred years, that a ſecond will, no 
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independent will, whether conſiſtent or not, e 
tels only, would operate as a revocation. 


ven though of ch 


I rely on the cafe already cited, that, where the matter fa 
di fferenter, it may concern other lands, or no lands at all 1 
agree with and confirm the former. There is no finding, but , 
this ſecond will is not an exact tranſcript of the former. "The 
find a different diſpofition; this might have been found withouts 
cial jury. How does it differ? Was it of lands, or not? Wy, 
real, perſonal, or mixed? Did it entarge or leſſen the deviſes of | 
former? How did it affect Mrs. Harwood's claim? Did i the 
away entirely, or make a change in it, as to ſome particular link 
tion, or leave it entirely untouched? PROD EN ©} 


It is impoflible to find an anſwer on the verdi& to any of the 
queſtions; and yet, without one, without our ſeeing more fully th 
at preſent the purport of the ſecond will, how are we to deterni 
that Mrs. Harwood's apparent claim is defeated by it? A mou 
ring, or a hatband, would ſatisfy the finding, 


So ſtrictly was revocation interpreted, to avoid prejudice to and 
tabliſhed will, even before the "ſtatute, Cro. Car. 51, Teſta 
deviſes certain legacies to his brothers, and other perſons; afterwad 
in the ſpace of ſome years, falling ſick, he was aſked queſtions, cn 
cerning whom he would have executor, and of his funeral, &. u 
farther, was deſired to give legacies to his father, brothers, and ae 
relations: Said he would not give or leave them any thing. All thun 
ſet down in a codicil, and proved. Whether this was a revocation 
thelegacies tothe two brothers, plaintiffs? And determined not, ont 
caſe made; and fo decreed by the Lord Keeper, aſſiſted by the M 
ter of the Rolls, and the three judges, Doddridge, Jones, and (il 
For, non conſtat, what the teſtator meant by thoſe words, aud up 
ſuch doubtful fpeeches, to nullify a will adviſedly made, wilo 
clear and perſpicuous revocation, ſhall not be admitted. So here, f 
conſtat, what is meant by this different diſpoſition, or to what iet 
tends: And we cannot, to help the difficulty, go out of the weg 
for I take it to be a ſettled rule, that nothing ſhall be preſumedol 
ſpecial verdiQ, except by neceſſary implication ; except in the at 
ſpoliation, where every thing ſhall be preſumed againſt the ſpot 
But here, the jury find a ſtrong negative; for “ they do not 
that teſtator cancelled, or defendant deſtroyed it.” And fa 
preſumption could be admitted on any verdict, the nr 
never preſume a crime, in any inſtance. However, it 15 faid, - 
thing muſt be preſumed on both ſides; and if that be ſo, the dat 
ſhall preponderate in favour of the heir. But a negative * 
ſumption, that lands are not gavelkind; that a will is not fe, 
and the like: This is not preſuming; it is a queſtion on = 


2 d 


. 


7 ens incumbit probatio. And in this caſe, preſumptions are 


«cefary for the heir, but not for the deviſee; who ſhews a plain 
4 and puts the oppoſite party to the poſitive proof of it's being 
Iefeated. | | 


And here too, the cuſtody of the ſecond will is never ſurely to be 
-eſamed in the deviſee of the firſt. For if it was againſt her, it 
old have been entruſted to any body's hands but her's; if for her, 
matters not who was entruſted with it. . 


Revocations.of deviſes (and the ſame may be ſaid of uſes) are ei- 
ter immediate and direct, or conſtructive. 


The former ſpecies of revocations might be introduced by parol, 
fore the ſtatute, in the moſt improper manner; and theſe the ſta- 
ute provides againſt, With reſpect to the other ſort, 1 Vezey, 292, 
s reported Lord Hardwicke ſaid, © Theſe words of the ſtatute 
(referring to the 6 /.) are an expreſs excluſion of any other means: 
Fot the words againſt the clauſe are both negative and afhirmative.” 
Ind in Atkins, it muſt purſue f. 6. which ſection is, No deviſe in 

' writing, of lands, tenements, or hereditaments, or any clauſe there- 

' of, ſhall be revocable, otherwiſe than by ſome other will, or co- 
' dicil, in writing, or other writing declaring the ſame, or by burn- 
ing, cancelling, tearing, or obliterating the ſame, by the teſtator 
* himſelf, or in his preſence, and by his directions and conſent. 
hut all deviſes and bequeſts of lands and tenements ſhall continue 
in force until the ſame be burned, cancelled, torn, or obliterated, 
' by the teſtator, or his directions, in manner aforeſaid, or unleſs 
'the ſame be altered by ſome other will or codicil, in writing, or 
older writing of the deviſor, ſigned in the preſence of three or more 
q witneſſes, declaring the ſame.” Whatever, then, Lord Hale's opi- 
on of a will of chattels revoking lands might be, before the ſtatute, 
cannot now be law; all preſumptive revocations are at an end. 
Ind very probably, if the time is conſidered, Lord Hale's opinion in 
ut cale gave riſe to that part of the ſtatute. „ 


The attempt is hitherto unprecedented, of deſtroying one valid 
Ul by another hitherto unknown: And, whatever favour the heir 
may merit in the eye of law, I will venture to aſſert, his claim is 
mate ſacred, in a free, commercial country, than a valid and ap- 
rent teſtamentary dif poſition. 


* be any queſtion, it ſhall be between the deviſees of the 

3 e will; but never to let in the heir. And 3 Mod. 2 58, 

2 b arther: For the plaintiff in ejectment made title as heir at 
he defendant under a will. The plaintiff produced a ſubſe- 
| 1 3 quent 
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the proof lies to be made on the other fide, non neganti Maxim. 
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. Trinity Term, 1 3 Geo. 3. K B. 


the defendant, © that a ſecond will muſt be a good 


of the ſame lands to the ſame perſon. And, if the ſecond wil, 


quent will, atteſted by three witneſſes, but not in Preſence of N 
trix; which, though not good as a will, they contended, m. a 
good as a revocation ; for that it was a writing: ſuffic 


ſtatute of frauds: And, upon the firſt argument, it was au 


wW a 0 
« circumſtances, to revoke a former will.” It js 3 
1 Show. 1 59, and the court, in Carthew, 8o, that the ſec, 4 
cannot be good, as a deviſe of lands; and yet, that it cannot o ; 
as a revocation, contrary to the intent of teſtatrix. And in the 
1 W. 343, Lord Cæuper recognized the caſe of Eccleſton and 
becauſe the deviſe of the ſame lands to the fame perſon, Ani | 
ought appears in the caſe before us, this may be even a legal cn 


tained a different diſpoſition to a third perſon, and the firſt wil; 
deſtroyed, on a ſuppoſition that the ſecond was good, this, he{; 
ſhould never let in the heir, though the ſecond turned out to be 
any more than a cancelling by miſtake, where a teſtator, (« 
bed, and with two wills under his pillow, ſhould order his fig 


to cancel the laſt, who, inſtead thereof, cancels the firſt. 


A ſecond deviſee might avail himſelf of a different diſpoſitay 
maintain an ejed ment; but the heir muſt prove a revocation, 4 
not a different diſpoſition: For, as Lord Cowper ſays above, *1 
«© meaning of the ſe ond will was to give to the ſecond devilee yh 
e jt took from the firſt; and if the ſecond could take nothing, 
„ firſt could loſe nothing.“ ds 


I fear I have been too long; but the novelty of the caſe, ad! 
greatneſs of the opinions againſt me, extorted it from me. 1 
hend, that it would be of very dangerous conſequence; it wail 
in pecjuries innumerable, and ſet afide the ſtatute of fraudsenii 
Either an expreſs revocation ſhould be found, or ſuch contend 


will as the court may clearly ſee. N 


Leaſt of all ſhould it be in the caſe of an heir at law; whom 
keep a ſecond will private, and yet avail himſelf of it, as a 
tion, by raiſing conjectures, which common ſenſe will pref 
that the ſecond will was not a mere copy or tranſcript of the i 


And therefore, I think, judgment for the defendant. 


Mr. Juſtice Gould -I diſagree with the opipion of my laſt ein 
brother; but entirely concur with that of my brother Narts. 


I take the caſe to be entirely novel, and nothing fimilar 10 fl 


the caſe alluded to of Baſſet: For there the jury did not find any l 


deviſcd by the ſecond will; the court held it immaterial. 


\ 
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be court of King's Bench, at ſome diſtance of years; had in 
2 ame caſe before them. It may be ſufficient to ſay, that 
I 


4 if not conſiſtent with the former, would amount to a revo- 
_ Indeed, though by the words of the ſtatute of frauds, an 
a geriſe of lands is made neceſſary, or an expreſs revocation, 
i yet Lord Cowper held, in the caſe before cited, that where 
fte was a deviſe of chattels, with expreſs words of revocation, it 


bald revoke lands. | | 


luke it, from the extraordinary application and learning of thoſe 


teria uſque ad mortem: And revocations, by operation of law, 

e not excluded by the ſtrong words of the ſtatute, And the in- 
"tion of the teſtator is not neceſſary ; for even againſt it the opera- 
in of law ſhall revoke a will. And I think it never has been 
wbted, that diſpoſitions of truſts, which are expreſsly mentioned 
the eighth ſection, are not more revocable by operation of law 
ina will, Even marriage, and birth of a child, has been held by 
tree learned judges, a revocation, 


* 


There ate three points to be confidered : 
il, Of the exiſtence of the ſecond will. 
2dly, The effect of it's non- production. 


ziiy, It's confiſtence or inconſiſtence with the former. 


de teſtator cancelled, or defendant deſtroyed it. This is ſimilar to 
e caſe in Hardreſs, which Finch, the ſolicitor- general, contends 
th the court, that the finding of the jury was good there, which 
5, that they did not find any lands deviſed; for that this, being 
natter of fact, ſhall not be preſumed by the court: And very pro- 
erly compares it to the caſe of fines without proclamations, Hob. 
02, If a fine be found, but no finding of proclamations, the court 
ul not preſume any: And in that caſe, if the jury bad found that 
ihe not find there were any proclamations, this would have 
11 a fuller explanation of their mind. Thus I take it here; when 
lis found, the preſumption is, that it exiſts, till it be proved to 


" contrary : And the finding of the jury leaves that at leaſt un- 
ached, and in it's full vigour. EO | 


3 As 


red to be the ſenſe of the bar, and of both courts, that a 
a 


bo diſculſed Sir H. Killigrew's will, that a ſecond will, not confiſl= 
o with the former, is a revocation ; for, voluntas teſtatoris eſt am- Maxim. 


As to the firſt, the exiſtence of the ſecond will, they do not find 


© the verdi& never a whit the worſe; for it would have been 
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Maxim. 


diſinherited by the firſt. Next, the finding does not ta 
preſumption of deviſee having the will in her poſſeſſion, if it & 


from him by clear and unexceptionable title, and the deviſe i 


a clear title in the heir, and therefore will expect certainty ib 


Trinity Term, 13 Geo. 3. K. B. 


As to the ſecond queſtion, of the effects of it's DON-produgi! 
whoever has the poſſeſſion of one teſtamentary diſpoſition may be 
ſumed to have the poſſeſſion of all, and can come at then 5 
againſt reaſon to ſuppoſe the heir deſtroyed it, who is almoſt * 


not even ſtrengthen it. 1 


We muſt at leaſt ſuppoſe, if that ground is not tenable, that f 
will is miſlaid or loſt: And then the finding is good, and the g 
dence properly admiſſible, at common law. The jury find, f 
what is become of it they know not. The jury in Hitchin and bg 
ſet find, aliud teftamentum, in writing, which, by the law « « 
dence, ſpeaks as well after the ſtatute of frauds as before, 


It is true, the ſtatute of frauds requires a will in writing; bu 
the will exiſts, the defendant is preſumed to have it; if loſt, it ay 
be proved as it can. 1 


2dly, I think we muſt take it, that the jury find abſolutely al 
ferent will: Qu dicit generaliter nibil excludit. If they had thoy 
the diſpoſition differed partially, they would have faid fo, Ic 
help taking them to underſtand, that the general diſpoſition wi 
ferent, though in ſome particulars it may agree: And this is cer 
a revocation. _ | ET 


But ſuppoſe them not to be taken fo generally; and thatith 
uncertain whether a general or a partial difference, yet it put 
deviſce to her title, | N 


The title of all fees is, prima facie, in the heir ; it muſt be tat 


abatrix, unleſs ſhe ſhews a written title againſt him. The ia 
ſaid to be the favourite of the law, but this is not ſtrictly true; 
in the ſcale of equal juſtice, there is no favourite 5 but the law i 


I can't ſubſcribe to the ob:ter difum of my Lord Couper, 4 
caſe alluded to from Peere Williams, who ſays, if the any} 
different under the ſecond will, and the firſt was rp 4 
ſuppoſition that the ſecond would be good; if afterwards ! 0 | 
turns out void, this ſhall not let in the heir; nor take from i ; 
mer deviſee, to veſt in him. This would be finally to "_ 1 5 
ſon in whom finally the teſtator did not mean it ſhould vc, 


judice to the heir, who, prima facie, has the title. 


— — eng 


r i Ee nr 4 err 14 ” 


Trinity Term, 13 Geo. 3. K. B. 


we clear that the heir had not at laſt the fayour of the 
Þut MI that a perſon entirely a ſtranger to his blood ſhould 
4 The preſumption you may ſee in Sinburne 160, by 
; - caſes carries an almoſt irreſiſtible bias in favour of the 
And the teſtator in his ſecond will might, if I may fay ſo, be 
nde perfekt ſtate of ſanity, and the natural regard to the heir 


Ve its effect. 


1 will cite, as to the heir's being a favourite, what Lord Hard. 
(aid in a caſe before him, which was taken by the afterwards 
rd Chief Juſtice Milmot, who was even then eſteemed remark- 
ly accurate in his notes. | 


« There are a great variety of caſes artificially diſtinguiſhed, con- 
cerning the favour always ſhewn to an heir at law. [As where 
preſumptions are taken from change of circumſtances, or from 
ſome act or ſaying of the teſtator, whence it is concluded it might 
be, that the teſtator meant to make an alteration in his will.] 
This reaſoning is ſometimes rather forced, «nd perhaps not a lit- 
tle too refined ; but where there is a ſecond will there is no ſuch 
difficulty ; and we may do an injuſtice if we difinherit the heir; 
but the claim of the deviſee being vitiated by uncertainty, there 


is n0 ſuch danger.” I am therefore of opinion, that judgment 
uid be for the plaintiff. 5 


Lord Chief Juſtice De Grey There can be no occaſion, after ſo 

ted and accurate a diſcuſſion, to enter into an argument. I will 
e my opinion on detached grounds. It appears clearly to every 
who conſiders the ſubject, that the heir. has an original and ſub- 
ative, the deviſee a dependant and derivative title, ſuppoſing the 
ſe diſpoſition continue to the death of teſtator. 5 


The teftator is preſumed to have continued in his intention, till 
> proved he has done the contrary ; ſo where a change of inten- 
" appears the ſame conſtancy is preſumed, till farther alteration 
parent, It appears too, that a perſon may make an alteration 
«willy by different diſpoſitions, in different inſtruments. We 
the the difficulty in the caſe Cro. E. Coward and Mar ſball, a 
ſel s an inſtrument to vary; a will, in its primd facie import, 
de ftended a full declaration what ſhall be done after the teſta- 
death; and therefore a ſecond, revocation of the former. The 
"7 VIth great caution and. prudence faid there, it ſhall be only a 
N pro tanto, I take it to be right what my brother Black- 
n+ that it was the final opinion, that a will ſhall not be pre- 
| el a revocation of the former; but the court ſhall ſee 
doeh zus. But the variety of trials ſhewed great heſitation ; and 
du It ſtands finally, and fo I am willing to take it, that a ſecond 


4 G Will 


_ 1 8 Rte 


Trinity Term, 13 Geo. 3. K. B. 


will, without looking into the contents, ſhall not revoke th 


then the firſt will, if I may uſe the expreſſion, is not the lil. 


_ deſtroyed by fire or vermin, there remained only the 
teſtator with the date, and atteſtations of the three ſub 
neſſes; and theſe words in the beginning © I hereby revoke all fy 
* mer wills,” this is-not merely a revoking but a diſpoſing will 
for throwing the other into the fire would have anſwered the wr 


a conditional revocation; as if it were— if ſuch a deviſee « 
take, that then the former will be revoked ; there if the {eel 


* Jows:”” I apprehend no man could claim under the former wil 


ces, as if the ſituation of his family was in general at leaft the lan 


a very able lawyer.) Circumſtances being ſuch, claiming unde 
derivative title you muſt ſhew me, (and there I ground my judgmedl 


Concern lands, or only partially, or only in an eſtate for life. 


— . 


e forme. 


yet, if you can look fo far, as to. find that there was a differen al 


But let us ſuppoſe the caſe in Hitebin and Baſſet to have ber 
that the will could abſolutely not be found, but that the 10 05 


ſignature g 
ſeribing wil. 


poſe of revocation. I conceive Lord Couper may be undetſodi d 


U 


“ deviſee by event cannot take the former will ſhall ſtand,” I 
man had deviſed, I hereby diſpoſe of all my worldly eſtate x6 


If in this caſe, it had been, “ whereas I have diſpoſed of the gu 
<< ter part of my eſtate to Mrs, Harwood, I hereby make a diff 
* diſpoſition,” this, I conceive, would have.prevented her ei 
tling herſelf under the former will. 


In the caſe of Kitchen end Baſſet, it appears, * that the lig 
* a new inſtrument preſumes ſome change, but may not be of it 
* ſufficient to revoke.” But it will, if there be other circual 


as before, his eſtates the ſame; he makes a will with three atteli 
witneſſes, (which was not neceſſary as to perſonalty but to real o 
and Mr. Lacy, was a perſon very converſant in courts of lay, al 


in which Jam ſorry to differ from my very learned brother Blal 
lone; ) nothing has been done by the ſecond will, to affect Ju 
claim, ſhew me that the diſpoſition of the ſecond varies not 5% 
you; and we are ſatisfied. Can Mrs. Harwood maintain her lh 
without preſuming? It muſt be preſumed the ſecond will does f 


If it may be otherwiſe, .I apprehend that a will may be erte 
of different contents, yet if we can't produce the inftroment o 
will be no effect: And yet no man ſhall ſuffer for loſs of el 4 
in writing, by fire or other misfortune; and even record h 
proved as they can. | 


What is the caſe of two wills without dates? A. tales y g 
will, B. by another; both come in excluſion of the _ p 
yet as neither can prove as againſt the other, the title, the 24 
not arbitrate between the parties, will not permit them a” 
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Trinity Term, 13 Geo. 3. K B. 


on the principles of natural juſtice) to divide, but the heir 
1 bs ſtands aloof againſt all the world, and ſays till ſome of you 


g prove an expreſs title againſt me, my original right ſhall ſtand. 


In the caſe of ſpoliation it is preſumed, the ſpoliation was made 
p the deviſee ; "becauſe the inſtrument deſtroyed was againſt the 
evilee. = 

| can ſee no ground, that the diſappointment of the intention of 
be ſecond will ſhould ſet up the former. „„ 


The jury do not find that he did cancel yy might almoſt ſay 


on, and yet the purpoſe never anſwered, 


Io the caſe of Lord Lincoln, who in compliment to a lady he in- 
ended to marry raiſed uſes, and yet never married, none of theſe 
vles took effect; yet they operated to defeat his will: And ſo it 


hey find he did not; but law will preſume it not cancelled till 
proof, And I bave ſaid already the effect may operate as a revoca- 


— 


would have been had he actually married, and all the uſes had been 


ſpent, A woman makes a will when ſole, and after marries; 
and by operation of law, though her huſband dies before her, 
et the ad of marriage was a revocation ; and, as every will implies 
revocability, that power being taken away, the will no longer ſub- 


tits; So where a man marries and has children; (by a late deter- 


mination) and yet, here are no words of revocation. I am there- 


fore of opinion, that judgment ought to'be for the plaintiff before 


the deciſion. 


Tis obſervable, that on the conference upon the bench it was 


remarked, that Mr. Lacy might be in doubt, for it was at leaſt a 


Qeſtion at the time of his making the will, whether a reverſionary 
tereſt which he had, would paſs by the words real and perſonal 
late; and if they comprehend what was not a legal eſtate, but a 


bare equitable intereſt. 


| derjeant Burland obſerved, the caſe of Glazer in the K. B. had 
cen determined in the Eccleſiaſtical Court, before Sir George Lee, 
'& Hlers caſe, 3 Atkins 798. the contrary way; and that from 
_eeccleſuftical law we borrow all our ideas of wills. That if we 
So conjecture, the intent might rather be to give her money 
* i of chambers, which he ſuppoſed, on account of her ſex, by 
Sava the ſociety ſhe could not inhabit. Serjeant Davy aid, 
oh 2 to ſay any thing before about the eccleſiaſtical courts 
1 E 0 but if that was to the point, he had the ſtrongeſt caſe 
es orld, for they had determined for him. The court declined 

judgment on the inſtant, which Serjeant Davy urged, as he 


ta \ he had n 
10,000/. 


out of Chancery. 


Lord 


o doubt a judgment in their favour would releaſe 
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Trinity Term, 13 Geo. 3. K. B. 


your favour, there would yet be certainly a writ of error, 


VN. B. I learn by a friend, that teſtator was tenant in tail of 


_—_ — — * 7 
— WE — 


Lord Chief Juſtice If the court ſhould ſee cauſe to determine z 


lands, under his father's ſettlement, with a reverſion io % 
right heirs in tail, whoſe heir teſtator was; and the land by! 
ing been ſold, was directed by ſtatute 8th of Queen Ann, in wad 
degree confirming, in others altering, the ſettlement to reve 
part of the money ariſen from the ſale, in other lands to td 
of that fettlement. Teſtator died without iſſue, and vibe 
reveſting, and his heir at law claims as by the reverſion; " 
alſo that Mr. Juſtice Nares, in ſaying that the lands mij 
__ deſcend to the heir, till diſcovery obſerved on the auf burih lil 
don by Lord Coke, Co. Litt. 111. that where deviſor ſeized z 
fee deviſes lands by will, the freehold or intereſt in law i; in 
deviſee before entry; and in that caſe nothing deſcends tot 
heir. This however he ſeemed to hold as an obiter dds 
and to deny the law as there held; and therefore that navil 
_ : ſtanding, in the caſe before the court the lands might desen 
conditionally, though the deviſor here, by failure of iſe; 
his deceaſe, had the reverſion in him at the time of his deat 
as tenant in fee. i | 


Interrogatories. 


EE PER of Maidfme Gail ſworn. to anfwer interrogunn 
touching a CONTEMPT, ſuppoſed to have been committedby 


him againſt this couxT. For default of bail he was. COMMIT- 
TED, | 


— 


1— — 


— 


I am reminded by a worthy friend 6f the following caſe ; ex parte Heller iy 
oth, 1754, 3 Atk. 798. 5 | | | 
: A queſtion in a cauſe before Sir George Lee as Judge of the Prerogative Coat, 


whether the execution of a ſecond will is a revocation of the firſt, though the ſec 
was afterwards cancelled ; and whether ſuch cancelling ſet up the firſt will za" 


Sir George Lee gave ſentence that it was a revocation ; and that the cancelling 


- the ſecond did not ſet up the firſt, 


A petition was prepared to the Lord Chancellor on the part of the pine 
deviſees, for a full commiſſion of delegates; and alſo a croſs petition print 


the commiſſion may iſſue to judges of the common law and civilians only. 


: + - tho | ; 
Lord Hardwicke directed a commiſſion of delegates to judges and n 
Et ut audivi this caſe afterwards came before the delegates, and the maol 


confirmed Sir George Lee's ſentence ex relatione Rowland! Aynſworth my 
J. C. Vide infra the caſe of Berkenſhaw and Gilbert. | 


PB rV0̃ ² i A+ 


Notice in Ejectment. 


ECLARATION delivered at a houſe of —— in Buck- 


ingbamſtire, which borders on lands in Oxfordſhire, for which 
ink the ejeckment was brought. e 


Mr. Croper obſerved, that declaration in ejectment was in the 
ire of an original writ, as proceedings commence by it. And 
it the Common Pleas carried it fo far, that they expected it to be 
ved on the premiſſes demanded in ejectment; and would not take 
ie on the wife, to be ſervice on the huſband. 


Court were agreed ſervice upon the party at his houſe was go od, | 
bough the premiſſes were in another county. 


| And Mr. Juſtice Aſn faid it differed from an original writ, be- 
auſe the ber i had not a juriſdiction out of his county. | 


Information. 


Na motion for an information, the original papers ſhould nat 
be annexed to the affidavit, as it produces a difficulty and 
pouble on a trial. 1 . 


Ejectment. 


| OTION for judgment againſt the caſual ejector. 


| There were joint partners in the buſineſs of brewers, and the de- 


Caration was ſerved on one. 1 


bo curiam, that it would ut do as they had nor ſerved it upon 
0; it aut appearing that they lived both in the ſame houſe. 


Attachment. 


OTION for an ATTACHMENT againſt the SHERIFF for 
na returning the wR1T. Fs . 


Th NR 
by f _ at firſt doubted, whether the motion was righr the /a/? 


4H Mr. 
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Mr. Buller ſaid, whenever the attachment was bſalute i. 
firſt inſtance, he underſtood it to be the rule, that it might bem; F 
the laſt day of term. 8 mor 


Coux r- Vou muſt ſerve perſonally, to make it. abſolute, Th 


under ſheriff has a public office, and it ſhould have been ſerved ther 
Inſtead of this, it was ſerved upon a maid ſervant, | 


Oyer of Copy. 


0 7 Letters of Adminiſtration. 


NATO TION, that oyer of a copy out of the confiſtory cout 
may be ſufficient oyer, | | 


Objection, that letters of adminiſtration are not like a deed, 


And that it being ſtated, the letters of adminiſtration were take 
out of his pocket, the party was not entitled, as he gave m « 
count of them, nor did it appear they were /oft ; and unleſs this 4 
0 appear, he ſhould not have recourſe to a copy, even in the caſe d 
10 deed. 2. 


| RuLE ABSOLUTE, that oyer of a copy from the confiſtory cou 
be ſufficient oyer. b 
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Declaration in Ejectment. 
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5 CERVICE of declaration in ejectment on the niece, in the 
. _— kJ ſence of the tenant in poſſeſſion. 


Wo Oc It was faid, though this ſervice had been admitted to be zu 
5 where the tenant in poſſeſſion abſconded, to keep out of the way 
the notice; yet here the aunt had in fact not abſconded, nor wit 
of the way, with an intent to avoid the notice: But that ſhe 0 
a boarding- ſchool, and it was her cuſtom to be abſent at Wha 
and Chriſtmaſs. That the niece received the notice, ſhe, be 
being abſent, according to her cuſtom. But that the niece did 0 
tell her of it, as ſhe did not know when ſhe would come hows 


But it not being denied in the affidavit, that the niece did 2 
notice, nor denied that the aunt received it, upon theſe g 
RvLE ABSOLUTE, 


a 
a — — nnen ——_ i * as. 
—— 
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Conſtableꝰs Return. 


| refuſing to amend his return; he returned generally that all 


as right in the pariſh, 
ud mt preſented: And the grand jury therefore directed him to 
mend his return, which he refuſed to do. MES 

He ſaid in his excuſe that it was true the road was very bad, bat 


e man had promiſed to mend. 


ath, and to find according to truth and fact. The jury have 
Jone right, It is extremely blameable in a conſtable to find upon 
ur and affe71on. i N 


| The jury would do well to conſider whether they might not do 
Jusrices of PEACE, ſo is the GRAND JURY impowered at COM- 


Mon Law to do on their ow knowledge, as well as upon the izfor- 
nation of others. 


Theevil has diffuſed itſelf ina ſeandalos manner over the Eing- 
WM, | | 


Evidence. 


ence of the judgment, for that nothing leſs than a copy of the judg- 
nent, duly autbenticated, could be evidence of the judgment. 


Lord Mansfield aifallowed the objection, declaring it was capti- 
Wu, that there was 10 diſpute between the parties as to the reality of 
be judzment ; and that al/ the queſtion between them was matter 
%%, and even that might have been cured, if the jury would 
1 vated a couple of hours. That on a ſimiliar obj 
al, be made the jury ſlay for a copy of the judgment. 


2 OMPLAIN T againſt the conſtable by the grand jury, for 


There happened to be a very bad road in it which the conſtable 


Lord Mansfield —Y ou ſhould have remembered you were on your 


ery right to find a BILL of INDICTMENT againſt him which as 


BJECTION to a receipt for damages taken by the plain- 
tift's attorney, ſpecifying the verdict, that this was not evi- 


jection at Guild- 


Attachment. 


—— a 


„ — 
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CNN a rule to ſhew cauſe why an attachment ſhoyla bot he 
P aſide for irregularity. The irregularity complained of 5. 
that the attachment was abſolute in the firſt * Hoo | 

The maſter ſaid it was diſeretionary in the court, whether it f 
be abſolute in the-#7/7 inſtance or not. Dx alk 


That the ſheriff, for not returning the writ, parties, fy fn 
payment of ct, purſuant to a rule of court, have the rule 1x 
Lr E againſt them in the fir/7 inſtance: And that he apprehend 
that the general rule was, that wherever a party was guilty of a 
tempt, he ſhall anſwer in cuſtody. e 


King and Jones, in Strange. 


That Sa/keld, 84, it was ſaid, it was not uſual to give a fn 
rule to a party who had /f{ighted the firſt; that he ſhould anſyrr 
cuſtody; that to do otherwiſe would be to expoſe the court io i 
ther contempt. 0 : | 


Mr. Dunning —That- unleſs the juſtice of a court is ofirutt,1 
attachment will never be granted in the firſt inſtance, 


That where there is an application againſt parties, for diſobeyil 

a rule of any nature leſs high than that of the immediate and u 
ſary juſtice of the court, the court will always give them an oppo 
tunity of zu/{:fy:ng themſelves. 1 | 


That this was entirely different to the caſe of a refoſal opt 
money under an order of court, or -of inſulting an officer of th 


That one of the parties was an infant, and that the court wo 
certainly not attach him, for doing what by law he could ra 
being guilty of a contempt, an offence which he was not of age # 


. diſcretion to incur. 


Lord Mansfield defired to ſee the rule, and the affidavit dq 
which it iſſued, and the affidavit of diſobedience. 


 _ With regard to the general practice, Lord Mansfield coin 
and there was, he ſaid, a little difference of opinion, as to 1 
neral rule. | 


Trinity Term, 13 Geo 3. K B. 


gut in the preſent caſe (his Lordfhip added) it is as clear as the 


n, the rule ſhould not go avſolute: For, as to many, it was not de- 


vel perſonally 3 and, as to undertaking to deliver up poſſeſſion, 
ey can anſwer no farther than to what was in their own power, 


nd not jointly and ſeveraly. 


In caſe of non-payment of coſts, the attachment is in the nature 


an execution; but here, the defendant was apparently in the fitu- 


on of not being able to make title. And the parties knew it: For 
ald him at Guiidball, and would not ſuffer a large ſum to be re- 
red, though I could not diſmiſs without bail. N 


Mt. Juſtice Aon — I wonder very much at the doubt. 
As to non- payment, it is in the nature of an execution upon a ci- 


ſuit; as to the diſobedience of the ſheriff, he is an Mcer of the 
urt; as to contemprucus words againſt the proceſs, or inſult, by words 


actions, when this is repreſented by the officer to them, the court 


ill pay a particular attention in favour of the proceſs; and in theſe 
ſtances the rule is ab/olute at firſt. But, where a reaſon may be 
ſizred for uon. performance of the rule, as on not obeying an award, 
the like, the court will a/ways grant a rule to ſhew cauſe at firſt : 
Ind | wonder the officers of the court ſhould have any doubt about 


TN. Nam videtur valde bone diverſitie. 


Lord Mars/1 obſerved, that an attachment for non-payment of 


olts, was ſo much in the nature of an execution, that the parties 


ere not ballable. | | 


Lord Mexborough against Sir John Delaval. 
Na rule to ſhew cauſe why, on payment of coſts, judgment 

ſhould not be ſet aſide againſt defendant, upon two zibils re- 
neg on two writs of ſcire facias. And why the defendant ſhould 
di be permitted to come in as executor, and plead nz debet. 


The cafe a 
debteg 10 
ned with 
000 / to 


ppears to have been, that Sir Francis Delaval being 
,000/. to Lord Mexborough, his brother, Sir Thomas, 


7 Pay off annuities, which his brother, Sir Jobn, lent him; 
= "us, if any, to be applied to the payment of Lord Mexbs- 
"5 Judgment debt. That afterwards a propoſal was made, to 
| urity for that of Sir John's, on condition 
ns ſhould make an eſtate tail to the ſon of Sir Jobn; 

A & which 


ne Sir Thomas's ſec 
lat dir P. 


him as ſecurity ; that afterwards Sir Francis applied for 


* i 
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which condition: was never performed, and Sir. Francis died 
quarter of a year afterwards, and the eſtate deſcended to 5 
Lord Mexborough, on a falſe return of two nibili, procures jud 1 
on the 10, ooo l. debt againſt Sir John, who was executor, Wy 


Counſel againſt the rule—Whenever the court ſets aſide 2 f 
ment regularly obtained, it is always to let in the merits and ju i 
of the caſe: And if theſe be not here with the defendant, your 1 
-ſhip will not grant him the indulgence of this ſummary proceed 

Sir Francis Blake Delaval was tenant for life of a very large eſt 
yet, wanting money, he borrowed 10,000/. Sir Francis Delnd 
brother had the eſtate made over by an affignment in truſt, to g 
an annuity to Sir Francis Delaval. e 


It was thought proper the brother, Mr. Thomas Delaval, in 
make a ſecurity, with his brother, to Lord Mexborough, for 10,09 
It was thought, between the family, that it would be better ul 
in Sir Francis's other brother, inſtead of Thomas; and Sir Jinn 
to pay 4000 J. per annum, on condition that Sir Francis ſhouldj 
to cut off the intail when his ſon came at age, and that thek 
ſhould be paid off, Lord Mexborough was adviſed to give ul 
former ſecurity, which he did, and fet up the covenant only, a 
the firſt judgment obtained againſt Sir Francis ſolely, Sit Jin 
to pay only 25001. 


Sir John contended, that he was not bound to pay the ct 
«the eſtate, as Sir Francis died in a.quarter of a year, without hun 
performed the condition of making an eſtate tail; and that hey 
| executor to the covenantor, and could not be ſued upon the deat 
the teſtator, who was covenantee. That Lord Mexborough bun 
been prevailed on to give up his former ſecurity, and having i 
medy, but upon the executor of the teſtator, the court woll 6 
ſuffer the judgment to be ſet aſide, in prejudice to the jullice on 
,Cale. 


Judgment by default was ſigned on the ſecond ſcire facts, 


A fieri facias was then ſued out, and the ſheriff returned u 
bona. | 


A devaſtavit had been ſued out, upon which the defendant 10 
the general iſſue, i debet; — that the defendant was informed 0 
the proceedings againſt him. 


Mr. Wallace If Sir Francis Delaval has any remedy to which 
1s entitled, he will have it in another manner. | 
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dund of the application is, that Sir Jobn Delaval has no 


I E than 16004. to fatisfy the 10, ooo l. and therefore applies 


"fc aſlet 


th 
M. Lord Mexborough had lent the ſum ; but he entered in- 


in agreement with Sir Francis, who became bound with his bro- 


if 


Sr John comes in after, only in a more beneficial manner, as a 
oyery is to be ſuffered as ſoon as his ſon ſhall come of age, that 
g a term ſhall be created to raiſe the ſum of 25, oool. for pay- 
nt of the debts, among which Lord Mexborough's is one. An 
duty is provided for Sir Francis, to ceaſe when Sir Francis ſhall 
ak fit to advance himſelf in marriage. Lord Mexborough was 
lied to, that Sir Francis and Thomas had ceaſed to act; that Sir 
y had taken the management; that an abſolute ſecurity ſhould 
made, as before, to his Lordſhip: He was aſſured of this by Sir 
arcis, in the preſence of Sir John's attorney. | 


That afterwards Sir John, upon the death of Sir Francis, ſet up 
e non-performance of the confideration, of making the eſtate tail. 
hat in the caſe in Strange Wharton, the court would not ad- 
i the executrix to plead, that ſhe was ready to ſatisfy the creditor 
ich all aſſets in her hands, merely on account of delay. 


d leaſe, and a legal right, and having proceeded regularly, ſhall 
rrefore be entitled to his legal remedy, and the defendant not ad- 
ſhible to a ſummary relief. „ 


Mr, Buller — That, on principles of law and equity, the plaintiff 


e proceedings in it regular. That as to equity, the defendant 
ouid bring eguity with him, when he demands it; that he ſhould 
I equitable aſſets. | 5 


Mr. Dunning, on the other ſide — This caſe ſtands upon a pecu- 
r footing, ] underſtand, that the learned Serjeant, who ſpoke be- 
Ire, proteſſed that the rule muſt ſtand, unleſs there could be new 
naler, on which he could ſhew the court otherwiſe. 


0 8 9 > 
Ben Pleas, then the coſts would be paid; if it were continued, 
would await the event. That as to the intent of rot paying 


«It from what had been Rated. That Sir TJebn was not appreben- 


| 


at he may not be liable to pay any more. It is not 


5 entitled, and the defendant barred: That the debt was juſt, and 


That as to the coſts, if the gentlemen dropped their action in the 


e . 
5 it was at leaſt doubtful whether ſuch was the meaning 
application. That as to delay, the circumſtances were dif- 


Mr. Cer ſaid, that Lord Mexborougb, having an equitable claim 


: * r 
- — - 2 * "Oy = = 
2 8 25D 2 * I 
EO. a goers 7 - — PERS I A, TRE 
— 1 4 a _ 2 — _- — — 
5 — 


— = 0 Sar -— * ——  _— —— — 46 19 "3 = = 2 = 
EE Sr ye Tr” pc eee... ———ů— _ 

WI. ESA Co ES A : . - 

NT ooo a . - * 


* >. 5 * 

r 

2 * be 
* 


— 
— 5 
ng 1 — . 
— * Pr K 22 7 5 
— — Y N 


53 ene © 
25 IEG a." 
RET: 


> 2 


: ——_ = a —— -— cs N 
: — _ N a — a , . 1 | I 
: op” LIEN; . - 0 2 a 2 * * 
4 Þ. 0.5 MT — ; — 3 - CS I Bw — . C p34. — +4 4 rae Hh Ta wtf apc a pm AD es — — 6 > 5 
2 — — 4 2 : Fry © 3 4 £ Ya RS — — _— — — 2 2 Ps 5 . . . 2 2 
. ͤ WH os og -—— ang — D 260 aa Y 5am 5 2 => S820 mw led” Foe rt a nah we _ N - ens. 
es I > — — n — _ n . Pw. — P LESS n 2 j 7. 2 bf] 
LI . oe ng p- 98 r See — £ HEY 2 Po es pt — 2 236 . — . 


_— — —— 
F 


Fe 5 WR . 
* br oP iE «, 
2 — 


— if 
en FS 


Ave of the effects of the proceedings againſt him 
not proceed with the utmoſt expedition. 


would recover it the only way by which a legal debt is 20 be rey 
vered, that is, legally. That the caſe in Strange differed extrenc 
becauſe there the matter had been decided, as to liability, two u. 
before: And whether a delay after that, upon an application j 
.courſe, was like a delay of one term only, the matter not bi 
cided, he ſubmitted to the court. That caſe, indeed, was cited on! 
for what the court had ſaid, and which they alſo had ſaid in the 
.cond caſe, then referred to, with reſpect to not driving the pe 
an auditd querelon, a method in a great meaſure obſolete, the in 


ing the two writs, but that they ſhould return the two mbils, ine 


they contend. 


have a legal right, they will litigate it with us; if not, why dt 
claim? As to this 5000 J. it was lent by Sir John Delaval toi 


agreed with his annuitants. And for the payment of other &l 
are words added, with reſpect to the application of the f.! 


brother, to be repaid, ex vi termini, for paying off preſſing mai 
brances, ſhould now be obliged to give 5000/. for the bencitt 


Francis: In conſequence of which, and in the confideration with 
Sir John was to pay the 2500/, The poſſeſſion of this eltate v1 
dependent on the deed, advantageous as it has happened, but fire 
entirely to the deed, Le 


„and therefore, 


That | as to the goool. if they were legally entitled 10 it, ' 


thing being done on motion. That theſe returns are in fact my 
of courſe, and it was not defired of them to do their guty by ſn 


of ſerving them, this is contended. This is the equity for whid 


They ſay before the court, in ſubſtance, if you don't give wt 
ooo l. give us a legal right to 5000/. Why this pains? If thy 


brother, for paying off annuities; and becauſe Sir Francis had n 
it to be conceived that Sir John Delaval, who /ent a ſum thi 


his brother-in-law, Lord Mexborough ? 


As to the deed, if Lord Mexborough was in contemplation, It! 


in the number of thoſe who are entitled to the 2 cool. Shall 3 


venant be enforced when the condition has totally failed? It vf b 
Sir John has now the eſtate; but that was not the benefit in a 
templation; the benefit in contemplation was to move from d 


That an equzzable title has ariſen has been next ſtated, from Ol 
verfation between Sir Francis and Lord and Lady Mexborag), 
the preſence of Mr. Farral. It may be ſufficient to fay, Sit J 
was not preſent, and that Mr. Farral had never been emplojct® 
Sir Francis. Tt permitting his brother to employ his c attorne 


- % . . | 1 
in a deed for his brother's benefit, was making that atome) 
4 
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ney [do not know : There is nothing elſe that can in this 
orne), 3 | | 
nſfance. 


The buſineſs of Sir Francis with Lord Mexborough and his Lady 

thing to Sir John. If Sir Francis did ſay that ſecurity was 
"a upon this deed, he miſrepreſented the matter ; 'but neither 
bis any thing to Sir Jobn. 


Ie it be ſaid that as an executor he has taken benefit, and is lia- 
er if it be a benefit, it is one he entered into re/u&antly, only 
ing the office as heir of the family, to bind himſelf as to what he 
jought afſets, | Y | e 
Gerieant Davy—lt has been the practice long before I knew et- 
infer Hall, that where there have been tuo nihils returned, and 
e defendant had been informed he could have made his diſcharge, 
be court will not put him to the trouble of an audita querela. I 
nt remember-one ſince I have known Weſtminfler Hall; the court 
x always relieved upon motion. | 


A practice there has been for the ſheriff to return nibil, that is, 
thing within his bailiwick by which he can ſummon the party; 
bis is done by the deſire of the proſecutor. A ſecond writ iſſues, 
id then the principle laid down, is, that on wo nibils returned it 
hall be the ſame as if on a ſcire feci there had been no return, the 
iſe is quite different; and the practice may be much more reaſona- 
le, It is the intereſt of the party to make the enquiry; and the 
w wil intend he does it. But an executor may be totally ignorant 
a judgment againſt the teſtator: If it were allowed any judg- 
bent, creditor might ruin an innocent executor. The court never 
allow this; I truſt the court never will allow it: It would be a 
tlection on the laws if they ever did allow, on a ſcire fect the party 
perſonally warned; the ſheriff is liable to an action for a falſe re- 
Un; and therefore on a ſcire fect the defendant is for ever conclud- 
d; and an audita querela can't relieve him. Here in this caſe the 
eſendant has immediate ſecurity, perſonal ſervice is not neceſſary, 
e ſheriff too is not liable to an acion for a falſe return. 


Lord Mansfeld—How ſo? 


Re wherever the return is a negative only, the ſheriff cannot 
U . . „ od 
able to an action; and ſo it is upon a non eſt inventus. 


Tay Mansfield—Is it ſo? I think I have lately determined other- 


| Was goin 
"Mi ef . 


g to ſay my Lord that if the plaintiff can prove, on a 
"venus, that the ſheriff did not execute the writ, then he 
4 K | may 
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may have bis action againſt the ſheriff, but not the defenday, | 


theſe nibilit it is as well known as that there is a ſheriff in May 
that the plaintiff aſways ſolicits thoſe returns. | Ja 


Lord Mansfield—It is a very bad practice, and ought m to 
continued; and it does not ſeem to be founded in reaſen or confi 


with law, nor with the cpinions of the court, that the ſheriff may nn 
be charged with an action for a falſe return even though wats > 


Serjeant Davy—As to the equity of the caſe, there are, they h 
equitable aſſets to which the plaintiff is entitled, what ever they my 
be if they are not /egal inſtead of equitable, the court will no“ 
prive Sir Febm of his legal advantage; and I would only farther 10 
as I would not go over the fame ground which has been ſo yi 
trod before me, that your Lordſhip will et determine upon i 
proceedings, cx parte, without hearing Sir John's evidence, 


Lord Mansfield —I think, brother Davy, what you have dro 
may be exceeding proper, and tend to prevent expenſive litigaing 
between parties nearly allied. That Sir John might be permitted 
and Farral, to make affidavit of what paſſed in the converſation bx 
tween Lord and Lord Mexboraugh, concerning giving up the dl 
' ſecurity; which was certainly a good one; and that it may app 
bow far Sir Jobn was concerned in it either by bimſelf ot the add 
Farral. „ 


To be ſure the court regularly adheres to regular judgments if 
the ſupport of the merits and juſtice ; but if AGAINST THE MERING 
AND JUSTICE THEY ALWAYS GET RID OF. THE MERE FORM4 
LITY OF THEM ; but they do it upon terms. I ſee it may bed 
great conſequence to the parties to have this matter cleared up, tie 
may make their affidavit on Monday. 


Affidavit of Sir Jobn Delaval and Oliver Baron. Baron beit 
that Sir John Delaval was in poſſeffion from 1764 to 1771, 01 
Sir Francis Blake Delaval's ſettled eſtate, ſubject to an anoulty to dl 
Francis of 2, ooo l. per annum; that both theſe deponents have ha 
Sir Francis expreſs his apprehenſions, that Sir Thomas would i 
come a bankrupt ; he being, as theſe deponents verily believe, | 
very bad circumſtances at that time. Baron ſays, that in porlvanc 
a letter [from Sir Francis,] the deponents and Thomas went i bh 
dingten on the 29th of May, Sir Francis entered into an See 
toreleaſe Sir Thomas within twelve days from the ſecurity of 049 
to be paid to Lord Mexborough. That Sir John ſaid he had of . 
to do with it, not knowing of the loan; and that he though a 
ſelf ill-uſed, in not having the ſecurity diſcloſed to him. Thx 
Jobn made a propoſal to pay off Sir Francis's debts, abe 1 
Francis ſhewed him an account of; that Lord Mexbormg? 7 
- 
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1 That Sir John. was aſtoniſbed at the amount, that he 
oY towever to lend 50097: to buy in annuities for his brother; 
15 be had nothing to do with Lord Mexborough's debt; and 
on expreſſed an idea the 5000 J. was ro large for the purpoſe of 
at he off the annuities; but Sir Fancis ſaid he muſt have elbow 
th That Farral, the attorney, aſked Sir Francis why he had 


ad not mentioned for fear of over ſetting the whole. That 


"werer he was perſuaded to propoſe it, and Sir John accepted the 


\.,oe to be made on the eſtate; that Farrall was very urgent 
i dir Francis might be bound by forfeitures not to marry, and 
Francis alſo was urgent upon it; that he Sir Jobn ſaid, he 
bought ſoch 76%. ictions of marriage were /legal ; that then Sir 
-ancis ſaid you do this to get over our agreement. No, ſays Sic 
ln, to convince you of the contrary, if you will cauſe it to be 


ected, that unleſs counſel ſhall think ſuch forfeitures good both 


aw and equity, that they hall be void, there I will agree. 


Propoſuls were made that Sir Francis fhould ſettle an eſtate tail 
dog Sir Fobr's ſon: When they came to town counſel were of 


vinion, that the reſtrictions were ilrgal and void. That the depo- 


nt Oliver thought he did Lord Mexborough a material ſervice in 


ot mentioned Lord Mexborough, and to which Sir Francis replied, 


ring Sir John's conſent to ſtand ſecurity inftead of Sir Thomas, 


ad thus procuring a good ſecurity inſtead of what he underſtood a 
erate one. That Oliver applied to the plaintiff, mentioning a 


fign to releaſe Sir Thomas, and make Sir John ſecurity ; that Lord 
ex>2rough and his Lady not ſeeming to incline to the exchange, 


Viver Baron ſaid to them, I think your Lordſhip looſes little or 
thing, and may get a very good ſecurity inſtead of a bad one; 
lat however, they ſtill remaining diſinclined, Farrall left them; 
at dir Francis ſpoke earneſtly to Farrall afterwards, and infiſted 


pon Lord Mexborough being perſuaded by Farrall, to conſent to 


eexchange of ſecurities ; ſaying that Lord Mexborough was like 
mad-man if he did not, that the eſtate would be in the hands of 
be aſignees if Thomas held it fix weeks longer. That Farral re- 


ted to go unleſs ſent ſor by the plaintiff, be ſays that Lord Mex- 


agb did actually ſend for him, and ſeemed ready to execute ; but 
his great ſurprize, when the matter came to be diſcuſſed again, 
d vir Francis declared the ſecurity of Sir John to be as good as the 
Ws of England, Lord and Lady Mexborough expreſſed an ap- 
ehenfion that Sir Fobn was to get by the ſecurity. 


Farrall repeated that his Lordſhip could looſe nothing by the ſe- 


uy, Lady Mexborough ſaid, you may looſe nothing, but Tom will - 


l _ unleſs ſomething is done. That Lord Mexborough ſaid, 
bk j 5 he had never lent the money; and Lord and Lady Mex- 
= tad it was very wrong to do Sir Francis ſervice, and after- 
* proach him for it. That then his Lordſhip conſented ; 
but 
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but upon the inſtrument being read by Farrall, whe 
the words and I acknowledge to have received ſatis 
Mexborough ſaid he had not received ſatisfaction, I wiſh | had 0 
which the deponent ſaid, my Lord you have only a chance of 
faction, I can't promiſe you any more. Sir Jobn obſerveg 5 | 
forfeitures being declared illegal, that then he muſt not ſoft. 4 
eſtate to be charged with Lord Mexborough's debt, as otherny 
ſhould be tied and Sir Francis free. That the deponent Bra 
lieves that the reaſon of Sir Thomas and his Lady being unwili ; 
confeſs ſatisfaction on Sir John's ſecurity, and accept Sir Jobr's1 
from their apprehenſions partly that Sir Fobn would take 2 bead 
and partly from the deponents ſaying that his Lordſhip had ah 
good chance for a ſatisfaction, which he truly thought. 


1 he categ 
faction, J 


Sir Fobn ſpeaks in confirmation of all this part, and tha h 
ſure Lord and Lady Mexborough knew, and he had told Lord 16 
b:rough, that by the family ſettlement there was a contingeng; 
Sir Francis having children, and therefore he Sir Joby could 
make an abſolute ſecurity, till his fon, who was but ten, came; 
age. That the intent of making the day of the covenant beat 
with that of the agreement, was not to make void the agree 
for 1000/. annuity to be paid to Sir Francis, for that he admity 
ment due for 10:0/, That Sir John had raiſed 45,0001, ak 
never taken any benefit therefore during the life of Sir Han 
That he told Lady Mexborough,' ſhe knew he had never recen 
any benefit from the covenant, and that he is informed by af 
learned counſel he can derive no benefit from the ſame, and is 
liable to pay any part of the 10, oool. other than from the ſurplud 


the 5000 J. after paying annuities, . 


Lord Mangſield— The manner in which this application is mal 
miſled me the firſt day it came on, for it is ſtated as a judgment 
obtained; and therefore an application for an equitable relief on t 
performing equity and payment of coſts. I was therefore milkd! 
ſuppoſe this was a caſe of a judgment debt obtained, to be rele 
cn a motion to which there might be an equitable right, as upon! 
augita querels, And an idea being ſuggeſted to me that this wat 
unconſcientious uſe made by the plaintiff of the judgment, and thit 
was capable of being turned unconſcientiouſiy the other way 00 
matter of form, I therefore thought it right that the affidavits, | 
cially on Serjeant Davy's fide, ſhould be entered into. There 
:ever an intention of entering into the merits, but putting them i 
a way of being tried. If Sir John is debtor, by a Jpecrally be I 
diſcharge himſelf as being executor, nor as conditional truſtee N 
in this caſe Lord Mexvorough has his remedy, not excluded no! 
judiced by this motion, | 


Soppoln 


—— 
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fing, as ſeems, that there was a condition to be performed 
* enam; then if Sir John, or Farral, his agent, had drawn 
5 4 borough.in, as on a good ſecurity, and abſolute, his Lordſhip 
13 have had an action on the caſe, for the 10,000./. ſo that 
« would bave been no occaſion for. ſetting the matter upon terms; 
| is has been poſitively denied. If the defendant thinks he has 
ground to g0 upon, he is nor embarraſſed by the form, not- 
ſtanding his repreſentation. © 


dome now to what I premiſed. I think the defendant has pro- 
1-4 too candidly: And I think that they ought to have proceeded 
inf the judgment, as unconſcientiouſly obtained. And therefore, 
uoh it's nothing to the parties, yet, for the ſake of the practice, 
| of the rule, I will order the rule, without payment of coſts. 


The aſſets applied for in April —promiſed when applied for—due 
pence uſed—account delivered in, by which there appears a very 
iderable deficiency—nothing objected - in the mean while, he 
mpted into a judgment of form, of which he can Know no- 
xr, 1 notice being given; and it's made a confe/fion of aſſets, con- 

to their own acknowledgement. gre a 


ow, without prejudice to practice, this was done in Trinity 
n; pending the amzcable treaty between them, the judgment is 
ned. Now, by way of reference, when it operates as nothing 
reference, a form merely may be ſufficient : As to this, it's the par- 
$ buſineſs to take notice of it. But when an executor, an admi- 
rator knowing indeed of the judgment in this caſe, but who may 
w nothing of it, ſhall have been drawn into a confeſſion of aſſets, 
by fault, for that is the principle on which it proceeds, in ſuch 
aſe as this, the ſetting aſide the judgment is EX DEBITO JUSTI- 
x, when ſuch an uſe is made of it. | 


| would have it underſtood from this judgment, that no principle 
low ext/ts ſo diametrically oppofite to juſtice, Upon form, againſt 
ther, it is very well; but by way of ſerious concluſion, it is an- 


and unconſcientious. If you would make a real uſe of it, you 
lt vive a real notice. | ” | | 
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Licence. 


n 


2 - M TION for an information ag 


1. N ainſt a juſtice of peace, { 
refuſing a licence to the informant. 


An indictment had been preferred againſt the perſon to whont 
licence was granted, for ſtopping up the king's highway, l 
quaſhed. A ſecond indictment was preferred; the juſtice refuldy 
quaſh it, and ſaid, if it was quaſhed, it ſhould be in the cond 
King's Bench. Ns 


The caſe ſtated on her fide was, That an agreement bad bai 
made with the complainant for building a bridge; that ſhe, not bv 
"th _ ing paid, nor having conveyance made to her, according to the agu 
{ak ment, within the time agreed, diſcharged the workmen, and dope 

up the road. That the public had enjoyed the road for ten yan; 
| after which ſhe made the obſtruction, and, after applying to li 
FI juſtice, he refuſed the licence, without reaſon. 1 


The caſe made on the other was, that at firſt there was nord 
confideration, but that it was only agreed that the public ſhould d 
at the expence of the repairs. That afterwards the juſtice, on he 
requeſt, agreed to pay 10/. to her ſon, as heir at law: That het 
dered the 107. but that ſhe, after the public had enjoyed it fie 
ten years, demanded a conſideration for the ground, and an ge 
ment to be made between them. That then, on their refuſal 
comply with this new demand, ſhe obſtructed the works. 
that, as to refuſal of the licence, he was moved thereto, becauſel 
houſe had the fame of a diſorderly houſe ; and that he has a WF 
neſs, on whoſe affidavit it will appear, that it was a diſorderly * 
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\ that they had not ſuggeſted that the houſe is neceſſary to the 
5 modation of the inhabitants. That if the reaſon ſuggeſted, 
ya -oad, had been the true one, ſtill he ought not to be harraſſed 
* b information: But he poſitively ſwears to the other, of it's 
ing a diſorderly houſe. 


| Lord Mansfield, when the counſel was about to go on, ſai d, he 
ought they were very Wrong on beth ſides. _ h 


That as to the woman, it appeared evidently ſhe had made an 
reement, and that a note of hand for 10 J. was in her fon's hands, 
irſuant to that agreement. If ſhe thinks, after this, and with the 
blic enjoyment for ten years, if the thinks the can come off, be- 
aſe there was no conveyance, (after much trouble and litigation ) 
e will find herſelf much miſtaken, and is very ill adviſed. It 
an unjuſt attempt. e | >] 


On the other hand, I can't agree with what was very tendetly 
nted, that a juſtice of peace may refuſe .a licence becauſe a party 
il not come into us terms. She may be ill adviſed, and unrraſon- 
e; but fill this will not bear him out in ſuch an application of 
authority, It is the caſe of Nabotb's vineyard. As to her cha- 
fter with reſpe& to her houſe, I wiſh nothing had been (worn 
ut it, It appears to me, it would have been as good twenty 
us after as twenty years before; for which firſt years he has no- 


0g to ſay egainſt it, had ſhe not obſtructed the road. 


But ſhe ought to have come for an information with clean bands, 
I that not appearing the caſe, yet, in compaſſion to the woman, 
d for the benefit of all parties, I ſhould be glad to hear ſhe would 


ira her information, on their granting her a licence, and pay- 
ent of the 100. a . 


Mayor's caſting Vote. 


Think, of common right, the mayor bas 15 caſting vote, but 
3 ſupport his claim either by charter or uſage. Per Lord 


In Aſſault and Battery. 


YECLaRaTION, 


by way of recital, that whereas, Ce. Briggs v. ne- 
objected 1 n as, 22 
. 


agal | T7, 807 cite iff Dobbs. 
gainſt, and Cro. Eliz. 50%, cited, and Strange, 8 
is lat. | | ths monds nota 
in van mY: R.. firſt depan with a recital, and afterwards there was a poſitive averment. Ard per cu- 
! Part good 200 the objeQion muſt not be extended, as having gone far enough before, and that the 
and the former cured by verdict, Vide the lame caſe in Lord Raymond, 1413. 
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Mr. Dunning fated the Caſe, 


en Jobn Alley, tenant for life, remainder; after iutermedur f 
8 mitations to the now Earl of Tankerville, by virtue of Sir 1% 
marriage with the granddaughter of the then Earl, ſhe beiny ws 

- viouſly ſeiſed of the eſtates in queſtion, and others, joined with 
huſband to levy a fine, whereon a power was derived to make le 
in poſſeſſion, but not of future intereſt, and ſo as it be inridim to f 
go along with the rever/on ; clauſe of re-entry, on non-payment 
Tent, for twenty-one days. i 3 O69 "©. enn 


Under colour of this power, Sir Jobn granted a leaſe, by ink 
ture, to Mr. Pritchard, in 1761, to hold by a yearly rent of ill 
with proviſo, in cafe rent ſhould be behind for twenty-one th 
| having been lawfully demanded, or no ſufficient diftreſs or aſſim 

that then it ſhall be lawful for Sir Fobn, his heirs, or affigns, tot 
enter: And the rent is alſo reſerved to Sir Jubn, his bers and aſp 
Another leaſe, - with like proviſo, in cafe of rent behind, or wan 
"i ſufficient diſtreſs. By attending to the terms of the reſervation, j 
Wo woill fee the objection, which is the power of re-entry being w 
—_ | John, his heirs and affigns, whereas it ſhould be, by the e.] 
[1900 5 the power after his deceaſe, to the rever/ion. or next remainder ni 


Second objection, that whereas the re-entry is by the power 
clogged with the neceſſity of demand, or failure of diftreſs, dit j# 
has burdened it with theſe. Had Sir John reſerved a power to it 
«NF ; | ſelf in a fee, which was his own, I think the objection would! 


fatal; much more ſo, as the power is from his wife, and the cio 
| ging is to the prejudice of his grandſon. The caſe of Broker 
7 A 3 Merricł will be objected, where the conſtruction was held of l 
1 words of the ſtatute of H. 8. with reſpect to rent reſerved by ten 
in tail, where heirs and aſſigns will be taken to be ſuch as ſhooldi 
come entitled to the reverſion in the family ſettlement ; but the il 
tute does not ſpeak any thing of the remedy, the power does 


And though the conſtruction may avail, as to the rent, l 4 8 
as to the title. Lord Tankerville is in by a title paramount, 
only one under which Sir Jobn derives, and which the grand 5 
ter of his anceſtor, Lord Tankerville, certainly meant io 1 
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| n .omnot be as heir or affign to Sir John, and which Sir 
0 N 9 think, quite forgetful of the power. ö 
6 | 


4 Mansfiela—1 ſhould be glad to know if the words ſtated are 
el « ſp as in each leaſe there be a clauſe of re-entry, if the rent 
7 unpaid for twenty-one days. 5 „ dn. 


This was admitted. | 


Mr, Bearcroft—Waith reſpe& to the other leaſe, Pritchard and 
Whitfield, doubt my duty to the court, and myſelf, will not permit 
e to argue that a die datus ; that of re-entry in thicty-one days: 
bat, till more, of the eſtate for life exceeded. 


Lord Mansfield —To be ſure, a die datus is a ſettled point, and can- 
ut be departed from. If it were now open, I ſhould incline to con- 
ane excluſive or incluſive, as would beſt ſubſtantiate the deed ; for 
ie expreſſion is very ambiguous, 


Mr. Bearcroft—1 am perſuaded his Lordſhip means to take ex- 
eptions of form, to ſhew his generoſity, in granting new leaſes up- 
vn the ſame terms. | 


As to the object, with reſpect to the re-entry, I underſtand it is 
admitted, the remedy for rent will be the ſame. And how is this 
pbjecion to be ſupported, upon a fair and liberal conſtruction? And 
It is agreed, with reſpect to powers of this ſort, the court will con- 
ſtrue as /2beratly as a court of equity. Let me then be admitted, as 
they ſupport their cauſe by a /beral conſtruction, to ſupport mine 
dy the ſame. As to the word © herrs,” I cannot underſtand Lord 
ankervilie as an heir, certainly; but if I can make him out to be 
an agu, it will be ſufficient for your Lordſhip's determination. I 
know not there is any technical definition of the word aſſign. Now © 
vir fbn, joining with his wife, may be properly conſtrued as grantor ; 

nd Lord Tankerville, if he has a right of re-entry, (which ſure he 

hes by law, and of which the tenant will be cognizant) he has the 
Tipht as an Mien. e 


Let us conſider as to the operation of the power of re- entry. 1 
cantend it adds nothing but what comes in by force of law, or fol- 
= _=_ a deficiency of the vague and not ſufficiently explicit 
= the power, Is not rent always to be demanded, before a 
= comes liable, or a forfeiture incurred? And as to the other, 
yp ys a ſufficient diſtreſs, what then? The rent will be reco- 
ould the 4 re-entry 3 and neither in reaſon, equity, or conſcience, 

: N © any other zntent of the original power. In ſome re- 
Ks, Lord Tankerville has an advantage; as for inſtance, without 
entry is improper, and ” the power iy mar 

4 0 
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he may appear, when J have ſtated the whole, 
differed at all from the court on the other fide. With reſpec tot 


not heirs general: But bere, the conſtruction would requ 


granted, by way of definition, that an gn is one who can tik 


95 ſeriouſly contended, theſe powers are ſub/tantially and in cited de 


of defends the perſon. And the attorney who drew N 
the very perſon to ſtart the objeftion, rar uy 
Mr. Dunning, in reply—I don't apprehend the na. 
caſe, or Lord Tankerville's character, makes it N of th 
infiſt on indulgence. As to bm, his character hath hither "oy 


unimpeached, and will ſtand unimpeachable. As to the wo ks. 


to merit apþprolt;, 
. ». . | 4 
He drew it as for a man ſeiſed in fee; he never was 0 I 


wiſe till after Sir John's death. He diſcovered the flaw to hi 
prejudice, as having a very beneficial leaſe. I do not deny hat 


caſe cited, or rather hinted, I gave it up, becauſe I thought it (kr 
ened my queſtion. If it had appeared material to my cle. 
ſhould have done wrong not to have obſerved to your Lordſhip, ti 
there the conſttuction was ſecundum ſubjectam materiem; heirs ſpud 
Ire, tht 


your Lordſhip ſhould take as heir Jpectal him who is 0 heir af gl 


With reſpect to the term guns, Mr. Bearcroft ſaid, there un 
uo definition: It may be difficult to attempt a definition, as being to 
clear to need or admit one, However, I may thus far take i 


an aſſignment from a perſon guaizfied to make it. It is not inn 
to a reverſion: Does it any where ariſe from the contra? Ay 
the diſtinction between the power given, and the power purſut, 
taking the original power of re-entry in the moſt liberal conſt 
tion, (for I ſhould be aſhamed to make a verbal one) I think it i 
impoſſible to maintain the confiſtency of the latter with the forme, 
There is but one condition in the former; no clauſe of re-enty, 
In the latter there are three conditions, of which "oy the jr, the 
rent being behind, is the condition of the former. Can it ever 


ame? 


Lord Mansfield—This is to try the validity of a leaſe, made i 
execution of powers. . 


The ſtate of the caſe is, Mary Prince, who married Sir jt 
Aſiley, was ſeiſed in fee of the premiſſes, and levies a fine; and 4. 
terwards made a ſettlement: And there is a power to Sir job! 
to grant leaſes of preſent and not of future intereſt; ſo as it go 40! 
with and be incident to remainder or reverſion, And ſo as there de 


a clauſe of re-entry, in caſe of rent being behind twenty-one 0s 


There is a power of revocation. 


Al 


Michaelmas Term, 13 Geo. 3. K. B. 


All the uſes ſubſequent to Sir Jobn's eſtate for life were revoked, 
i the Farl of Tankerville is become entitled, as remainder- man. 
„ eh is dead. Then comes the leaſe in queſtion, with reſerva- 
5 F rent, and clauſe, in this manner; that is to ſay, with re- 
C oa condition of the former nature, if rent unpaid for twenty- 
hk There are one or two objections; firſt, that the mean- 
though not expreſſed in the words, is, that clauſe of re-entry 
ul go to the 1nÞeritance ; that it does not if it goes to the beirs 


vneral of Sir Jobn. 


| To prove that, by the power, it ought to be reſerved to the inhe⸗ 
ance, was not difficult: By the ſubject matter it ft go along with 
e rent, and be incident to the reverſion, | ; 


Nobody can have the re- entry but he who ſhould have the rent, 
ere there no leaſe; and ſo in the very text of Littleton, Co. Lit. 
19. J 346, 347; by conſtruction therefore it muſt be fo. Now 
pon the conſtruction of the leaſe it's reſerved for twenty- 
je years, payable half yearly, (that is the ſame as if it had been 
bring the term) and then it goes with the inheritance. Then, 
hat is the meaning of heirs and aſſigns, it muſt mean (it was ad- 
nitted, of neceſſity, at the bar) thoſe to whom the inberitance 
hould go, and ſo is the reaſon and autborities. The heirs and aſ- 
zus can have no other meaning. It would be ſuperfluous to expreſs 
de meaning more particularly; as in the caſe in Sanders, of a cove- 


iced, it muſt go to the deviſee, and executor muſt be rejected. 


ure been worded ? They ſay expreſoly, to the perſons in reverſion, 
nd remainder. It would have been void an the ſtatute 34 H. 8. 
20% if they were not affigns to the leſſor by the ſettlement, 
cy are aſſigns a thouſand ways: They have provided ſufficiently. 
to demand, a clauſe of re-entry 1s required, as a ſecurity for the 
ent: Demand is requiſite, both by common la and flatute : A 


use of re. entry will newer be allowed to operate Farther than as a 
wurity for rent. | 5 


New Trial. 


0 intereft had been paid upon a bond from 1754 to 1773: 
5 The jury found for the bond. Lord Mansfield aid, the pre- 
"97 againſt the bond was within 1s ſtatute of limitations : would 
_ by the evidence. A parol confeſſion would ſet up a 

Wenty years hence. That he remembered, from circumſtan- 


ces, 


510 


ant relerved to a ſtranger, his executors and affigns, the court de- 


Why then, as to the reſervation in the other part, how was it to 


— 
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ces, the evidence of ſeventeen years had been taken as "IF 
ſufficient againſt a bond. ene 


The court granted a rule to ſhew cauſe, in order 
ther into the circumſtances. Queras velim amplius 
tor bone, "i 


to inquire far. 


de ble cauſa ly. 


Action for Money had and received. 


T was obſerved, this was a Uberal action, in which the 
waives all tort, treſpaſs, and damages. As in a caſe of laſt term 
(vide Feltham and Jyrreli) where it was rightly argued, you may win 
the treſpaſs and damages, where there is a treſpaſs, and come for 1 
money had and received. win 


But where an attorney has taken a receipt, and diſcharged defer 
dant out of cuſtody, he charges himſelf with the whole, and . 
knowledges ſatisfafion, and can't plead, that no more came to hi 
hands than ſo much, and in that way clear himſelf of the reſidue 


Recital. 


IT H reſpect to the whereas,” which was argued in & 
claration of aſſault and battery, the court was informed thu 
exception was done with. 1 4 at 


It was obſerved, that in Fielding and Vincent, it was firſt devicd 
how to get clear of this objection: That the caſe of Wir, i 
Strange, 1151, had farther ſhaken it. And that three terms alt! 
the caſe of Marſball, 1162, made an end of it. 


New Trial. 


8 OTION for a new trial, on account of verdict apainſ ell 
dence. = 5 


Queſtion, Whether an attorney exerciſing the buſineſs of a ſr 
vener was a trader, Within the ſtatute? 


Suggeſted that, upon the evidence, the jury ought to hare found 

him a trader. | | 

Rule to ſhew cauſe. 
1 


Cu 
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'Civil Action. 


HARA CT ER of the defendant cannot be gone ha 0 5 
civil action. Lord Mangfield. . 


Recognizance. 


or 10 N for a certiorari to remove a recognizance—Not 
granted as never having been the practice; but inſtead there- 
{rule to ſhew cauſe. granted, why the clerk of the peace ſhould 
x diſcharge the recognizance on payment of the fees. 


Rule. 


HE court will not oblige a perſon to give a copy of a FRE 
ration which has come into his hands without fraud or ſur- 
fie, and without which the proſecutor cannot proceed againſt him 


2 For the court will not hie a defendant to aſſiſt in a 
rolecution againſt himſelf, * 


Adminiſtration. 


AK ING out letters of 00 on a falſe oath, is 
with reſpect t to ſeamen a capital felony by the ſtatute. 


Venue. 


ſ FTE R plea pleaded you can't move to change the venue. 


Attachment. 


OTION for W for non- performance of an award 
made in purſuance of a rule of court. 


Rule to ſhew Cauſe, 


Fl ants. 
bx Capitalibus extenuat 


3 aut excuſat delittum quod non item in civilibus. 
no tenetur ſeipſum accuſare. 


+ Omnia ordine et decenter fiant 
een 


eontraria non eſt audiendus. 


4 N Slander. 


, * 
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Slander, 


ECLARATION fated, that whereas the planig: 
a wool-comber, and a perſon had agreed with him for 2 1 
tain quantity of wool, the defendant well knowing of the pr 
miſſes, and in order to bring him into diſcredit with perſons buyi 
and ſelling with him, and deprive him of his livelihood, ſpoke tþ 
words laid in the declaration, he (innuendo the plaintiff) is not wor 
a penny, and he will run away. 


2 Shower's Reports, cited © he is an idle raſcal, and not wort 
te groat;” actionable if ſpoken of a trader. Rolls abridged in th 
very caſe of a wool- comber, buy no more wool of him, for 

is not worth a penny? 


It was ſaid as to the averment, it was ſufficiently averred for th 
court to ſee that the plaintiff was a wool-comber, and got his mar 
by buying and ſelling in that trade; as in the caſe in Bronlow's I 

ports, plaintiff ſtates, that whereas he is a judge, defendant not k 
ing ignorant of the premiſſes—held a good averment. 


Mr, Serjeant Davy e contra, that the words were not actionabt 
for that wherever a man not neceſſarily lives upon his trade, «| 
as to be liable to the ſtatutes of bankruptcy, ſlander lies not k 
ſaying he is not worth a groat. | 


3 Mod. Chapman and Lampbire, a carpenter deſcribes himſelft 
be ſuch, and then ſtates, that he got much money by buying. 
timber and materials, and building of houſes, and that the dee 
dant ſpoke of him as follows, © he is broken and run away and" 

e never return again,” which is much the ſame as ſtated here, à 
the judges were divided, two againſt two, whether theſe words We 
aCtionable or not. Anderſon and Fairfax. 


Action lies not for ſuch words ſpoken of a farmer ; unleſs be 
_ clares ſpecially, that he gets his living by buying and ſelling. - | 


They would not be actionable if ſaid of a vintner, nor of a (bt 
maker ; [this laſt the court denied] becauſe not liable to the bat 


rupt laws. 


„In the caſe 2 Shower 295, the words were ſpoken of a my 5 
the caſe ſtated ſpecially, that he got his living by buying and it 


It is not ſufficiently ated here that any body traded with him, 
he with any body. 95 ; 


Ui 


= 
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The court thought otherwiſe: And that a wool-comber, not ſta- 
ted 55 a labourer, muſt of | neceſſity be antended to buy wool to 


work with. 


3 the court obſerved, was no trade at all; which muſt 
tire been the reaſon of the deciſion cited above. 


THe court further ſaid, that they would not diſturb the caſe, «/- 
ia after verdict. | 


Information. 


OURT will not proceed by way of information for every 
diſobedience of a conſtable to a warrant of a juſtice, or order 
of effions, but the method of proceeding is by indictment.” 


Irregularity. 


N general you muſt come upon an irregularity at firſt, and not. 
ko for a ſecond, to ſet aſide the antecedent. Irregularity of 
me is to be taken notice of the moment the next ſtep is to be taken. 
Iregularity of declaration in the ſame manner, before judgment. 
And fo is the rule in the court of Common Pleas; and this on prin- 
ciples of juſtice, and for prevention of expence. You can't come 
after execution, to ſet aſide judgment, on account of irregularity of 
te declaration : But the inſtant you have notice of judgment ſigned, 


Soy take advantage of the irregularity, then at leaſt, if not 
ore, \ 


Mu ION to be at liberty to plead ſeveral matters in an 
VI action of trover. | 


| Cour By a book, near two centuries ago, it appears, releaſe 
4 s 3 plea to 7rover, and you have no need to plead any 


— 


0 


2 — 


* N 0 ö i . 
U 2 4 „ . . ., . - . . 
(quam recurritur ad extraordinarium niſi ubi deficit ordinarium. 


\ Vigilantibus non dormientibus jura ſubyeniunt. 


On 
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— 


\ 


On the 31G. 2. 
„ * a queſtion, Whether lime was within the act. 


The act provides, that no perſon ſhall be liable to pay toll 
any cart or carriage, or horſe, &c. which ſhall be employed as 
rying dung, compoſt, mould, ſoil, or any other thing, employed; 
the cultivating or manuring of lands. Pleaded, that lime wa wii 

in the ſtatute. . 7M 


Objection, that lime was not within the exemption. 


Ex etymolo- Iſt, That lime could not be comprehended within the wy 
Sia. dung, mould, or ſoil; neither, a fortiori, within the word cm 
which neceſſarily implied a thing, in the making of which the 

was more than one article employed, and properly ſignified fon 
thing artificially compounded. Lime is a ſimple article, and is, ſur 
not compounded by being burnt and brought to diſſolution; whid 
would rather decompound it, if it were a compoſition before. 


Ex verbis.an- The general words * any thing uſed in cultivating or mani 
tecedentibus. 55 | TY 
« of lands, muſt be referred to the antecedent words, which ſpe 
of harrow and plough, and muſt be underſtood to mean thing 
ejuſdem generis, inſtruments of huſbandry.* 


Ex ſtatutis in Parther, that lime is always comprehended in expreſs words 
Peu maten. here it is meant to be exempr. 


Ex abſurdo et That nothing will pay, in this inſtance of the turnpike rod 
rinconvenienti. 5 X ; g | 
 * Lynn Regis; for lime is almoſt every thing that paſſed there. 


On the other hand, it was contended, that the legiſlature uſds 
general words as poſſible; clearly intending to comprehend evi ſe 
cies of manure, and that if the exemption did nt include lime, 
would be totally augatory. To the objection, that then no toll wil x 
taken; for that nothing elſe was carried on that road but lime, 
was anſwered, that this is only a branch of the general turopk 
road. | | 15 | 


That the words and intent of the ſtatute both concurred * 
empt lime; for that the clauſe firſt exempts all inſtruments of ba 


—— 


Urn 


* Verba intelligenda ſecundum ſubjectum materiem. 
Verba generalia reſtringuntur. ad habilitatem. rei vel perſonæ. 


4 


Pandi)! 


9 _ 
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. next beaſts 5 carriages for the conveyance of ſuch imple- 
then ſevetal kinds of manure, ſpecially named, by way of 
F gion to the general words, and then generally, in the moſt 


n of lands, 


That the action was brought againſt the agent of the commiſſion- 


ves, And that this was ſtronger than the caſe of Evans and Sad- 
bor the money had been. paid back. „5 


Lord Mangſell— It has very properly been obſerved, that where 
| legiſlature meant to exempt lime, they have expre/sly exempted 
by name, as in the ſtatute of the 7 G. 3. and the circumſtances 


og the general manure. 


wied by compoſt. | | : | 


ment, on account of the name. And, as to the other miſtake 
filing it, if J had thought there had been any thing in it, I would 
are ſent it back to be filed again. 3 hs 


| dire fay, the commiſſioners defended to the action, and then it 
tld have the ſame effect as if brought againft them.* 


belides, if there were any weight in the objections, they come now 
o late for a nonſuit. e | ls 8 


Troter. 

Atkinſon 3 Barnes. 1 
e eee 
lis D. alſigns to E. all his goods. 4+ er 
The note having never been paid, B. refuſes delivery. Ne 


D brings rover affirmin he ainies th 

| „af g that the giving the note was payment; 

that thereby the property veſted in him. : 

0 and Vare cited. Property aſſigned ftom a man of Dant- 
* man of Berwick, The man became inſolvent. 


N . * he S ; * 
Omnis ratihabitio retro trahitur et facto æquiparatur. 


=  - An 


ſal extent, any of r thing employed in the nanur ing or enk. 


whereas it ſhould have been againſt the commiſſioners them 


this caſe give an additional ſtrength to that objection, from it's 


It is abominable to make a catch by plea, in abatement to the in- 


8 
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An agent of his found means to come for the goods, which 3 
ſent by a ſhip. The ſeller gives notice to the captain of the 15 
vency, and, upon this, the captain refuſes to deliver them; ang | 
cordingly they were not delivered into the hands of the agent. ' 


That here Atkinſon, the aſſignee of Chefter, the buyer, could l. 
no better right than the buyer. That Cheſter, the buyer, had 
made payment; for a nate was no payment, till ſatisfied, and wa di 

a proof of the ſum the goods fold for. Barns, the ſeller, kept th 

poſſeſſion of the goods, by the defire of Cheſter, the buyer, till a tin 

agreed on: And, upon this, it was - contended, that the poſkeſſ 
of the ſeller, in conſequence of this agreement, was the poſlſ 
of Cheſter, the buyer. ; Es 


To this, Mr. Mansfield replied, that if it had been a delivery 
a third perſon, it would have been ſo; but that here it was no me 
than muſt be the caſe where goods are not immediately delivacd 


Lord Mansfield —Y ou need not give yourſelf any trouble; f 
the whole of the argument goes, I think, upon a miſtaken found 
tion: That this was only an incboate ſale, and not per by wif 


| Ver Ye 7 | . 


Theſe are the goods Stephens fold by Barnes: There is a u 
giving credit to all the world, that they were ſold to Cheſter. ( 
ter was to enter into the houſe, and deſires that Barnes would: 
them ſtay, not to give him the trouble of removing them. Bun 
agrees; they ſtay as furniture: And more than this, Barnes boy 
bot and cold; for he does not wait delivery of poſſeſſion till the n 
be paid, but ſends the goods to Cheſter. 


After this Chefter, not being ſolvent, applies to Barner and d 
ſires he would take back the goods. Barnes ſays, I will wt ta 
* back the goods; I will have payment.” Upon this Cg, a1 
had a right to do, ſays, © I take this as a complete ſale; and 
* muſt abide by it as fuch.” Mr, Barnes, therefore, ſhall vc fe 
that there was no complete ſale; having affirmed one by refulngi 
goods, and demanding payment.“ | | 


Farther, he indarſes the note to an indorſee; though he aller 
truck him out, 


— 


Quilibet ſua facta ſcire et præſumitur et debet. 
Allegans contraria non eſt audiendus. 


4 
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TN a caſe where parties, who were perſons of conſiderable pro- 
| perty, Were proceeded againſt by original, inflead of bill of la- 
A Lord Mansfield, in a very ſtrong and lively manner, expreſſed 
11 dgnntion at the oppreſſion uſed againft the ſuitors of this court, 
och compulfion by clients ſometimes, and at other times through 
| paſſions of thoſe who were employed in the cauſe.“ 


| If the parties will not conſent to appear, if they refuſe to conſent. 
1 to bring a writ of error, you may have great reaſon to proceed 
yg original; but to do it in the fit inſtance, eſpecially as it was 
rorn on affidavit that the parties offered to depot the money in 
rt before the original ſued out, in ſuch a caſe, a method of 
hs kind was highly cenſurable. That, on firſt being informed, as 
ir as entreaty, objection, and declaration, could go, he had gone; 
xd if he had thought himſelf authorized to have made an order to 
ent ſuch method of proceeding, in ſuch a caſe he ſhould have 
Ine it very gladly ; but did not think himſelf empowered. 


However, that it was 4eſtructive to the parties themſelves ſo pro- 
xding; and ſeemed to intimate, that on a verdict he had more 
an once, in ſimilar circumſtances, threatened to leave it to the ju- 
; whether it was not a proper motive for them to encreaſe the da- 
U iges. N 


ln this cauſe there were twenty defendants. Againſt one they be- 
un by ſuing out latitat: Againſt all the other nineteen they ſue out 
v many orzginals, The attorney complained, and 'owns, by his affi- 
vt, that he diſapproved ſuing by original, under the circumſtan- 
es; dat that his clients choſe it. It does not appear, however, 
lat he ever adviſed his clients before not to do ſo, though he re- 
wnltrated afterwards. It was laid farther, that whereas a bill ſued 
the Exchequer was the cauſe alledged, the bill was ſued three 
Ws after the original. If any thing ſo abſurd as delay could have 
Ken apprehended in parties of character, and in ſuch circumſtan- 
s, why proceed by latitat in the firſt, which was to try the merits? 


Lord Mansfield —There is no manner of doubt, but that a man 
; noe uſe of legal proceſs (legal in the ordinary courſe of pro- 
ung) in ſuch a manner as ſhall be a contempt of the court, and a 
eau oppreſſion. — 
— S REIECY 


ft quidd F — 8 
: q 2 am perfectius in rebus licitis. 
"MA jus ſumma injuria. 


I remem=- 


| 
| 
| 
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' Iremember a caſe of Mr. Hanbury Who bad bill with his 
man. There was a difference about ſome extra work; the * 
not immediately paid; the coachman, to be revenged, got his TY 

to be taken into arreſt about nine at night; he was ay 
ſpunging houſe. He ſent to me. I tried to conſider, 2 
could be taken out; but the proceſs iſſued out of the Common pie 
and I could not, therefore, get him aut. te Dn. the G 
mon Pleas, who committed both the lf ad 8 


80 a tenant waiting for his landlord, on the 40 ay of bahnen 
could not find him. The landlord  arrefted him next day. I. 
court of Common Pleas made him bay the coſts. 1 


So on arreſt of a merchant on den, the court, on 
groun ds, n. | 


Here: Jam glad to hear Mr. Malliſm adviſes his client-not to 1 
ceed. But 4 hearing there had been a proceeding inducing 
charge of K [the under writers of a policy of inſurance 
ſummoned the maſter of the veſſel to appear and anſwer before i 
Jobn Fielding for the wilful loſs of the we * to have thy il 
kevenge, proceeded by original. 


On the other hand, proceedings in the Exchequer, for a is un 
Which aan chart parties with ue. are extraorginary indecd, 


| Centificate. 


RTIFICATE of extra: Jonhdenice, led it 
ſhewn as. 20 from the em N 


Man POT objected: to as : bail, "i not having bee alle 
to the paar s rate; for ** is only eridænoe of his bang 
Korg 5 


Bridence. 


pr. o queſtion, W hether a — 1 in the hands 0 of 


executor, were the — n, he . 157 
I the note. 


— 


— 


1% Mansfield informed him, that if it had been at mſi prius, 
try py on ſuch a matter, he would have ordered the 
cauſe to fand over. 1 . 


The attorney who dr ew the will was interrogated, whether he 
would make affidavit, that he believed it was not teſtator's hand wri- 
ing. He declined doing it; but would have falfified the hand by 


would not ſuffer” it. 


Execution. 
HERE a judgment is above a year old, you can't proceed 
to execution upon it, without firſt -reviving it by ſuing out 
irt factas, END 0 e 
Non Procedendo. 


OU cannot have a non procedenùs for want of franſcribing, till 


that there is no tranſcript. 


Attorney. 
Lo Mansfield —1I don't know whether it would not be a good 


Ly rule, for the maſters of each ſide not to allow an attorney any 
6puted items, if he ſays he does not keep books. 


Summary Proceedings. 


for money had and received waives damages. 


Warrant of Attorney. 


ARRANT of attorney given by a feme ſole. She after- 


Wards marr; | 0 
_ arried, The court granted leave to enter up judg- 


the name of the huſband and wife. 
ame, SELIRINGS 


— 


Qui æquitatem orat, is et præſtet. 


8 e Payne 


aher witneſſes : This the court declared would be abominable, and 


you have firſt a certificate from the officer in the Exchequer, 


Ay application in a ſummary way waives treſpaſs, as an action 


A” 
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the bargain: Eſpecially as the defendant made credit with the ts 


| ſelf of the ſtatute of frauds, if he anſwers to the bill, inſtead of 


| Lowther and Carill; but note here, the court did not abſoluteſ & 
eide] 2 Eg. Ca. Abr. 45. qu. v. 20. 


Payne again Hill. 
Building Alf. 


T ſeems, that by the conſtruction of the 12 G. z. the offene 
committed as ſoon as the wall is finiſhed, in a manner cont, 


» ts act; but at leaſt, when the ſell is finiſhed, after which, g 


thing done to the inſide can make an alteration; eſpecially 1 
action is to be brought within three months, | 


Limitation. 

T was obſerved, that a year was the common limitation inf 

creating penalties, where a moiety went to the informer, and 
:moiety to the poor of the pariſh. 


ny Broker. 


A CTION brought by a broker in his own name, fort 
4 principal. The jury found accordingly for the princ 
Contended, that ver dict ſhall not be diſturbed becauſe action in i 
name of the broker. | | 


That a broker is a ſufficient-agent for the parties, within the mea 
ing of the ſtatute of frauds; and his note a ſufficient note to bi 


India company on this note. 
That in chancery, where the defendant might have availed hin 


murring, the court of chancery will decide according to the equi 
of the caſe. 1 85 : 


That where a contract is in part executed, court of Chancery i. 
decree a ſpecific performance, 


That where note is ſigned by one party, but in poſſeſſion of th 
other, there are ſeveral caſes that both ſhall be bound. 
: | — —— 8 


— Hatton and Grey, Chancery caſes, 264. Vern. 221. [St n 


Whe 
4 


9 5 | N. 


Michaelmas Term, 13 Geo. 3. K. B. 


** 4 


an agreement made by parol, and there is evidence of 
agreement in writing, this is ſufficient to bind the con- 


t parol 


(unte Dowager of Montacute v. Maxwell, Str. 236. [Note, 
re the ground ſeems to have been that the marriage was had in 
deration of the promiſe. ] Ds 
[But vide Prere Williams, 618, where the ſame caſe is reported, 
| Jetermined, that to make the marriage a, performance in ſuch 
e would be directly againſt the meaning of the ſtatute. ] 


That the deciſion in a court of lau would be the fame on the 
ate of frauds as in a court of equity, as to the rules which would 
xern it, though the method of applying for relief, and the mode 
ging it, and the ſubject of Juriſdiction, might differ. 


land Mansfield —Queſtion is, Whether this caſe is within the ſta- 
eof frauds ? — 85 5 | | | 


The very title and the ground on which that ſtatute was made, have 


en the reaſon of many exceptions againſt the letter of the ſtatute. 


And I agree, that every conſtruction of the ſtatute which would Vide the great 


gud in a court of equity, will be good in a court of law: For 
uty can t relieve, againſt the legiſlature; and every court of /aw is 
und to conſtrue according to the intent of legiſlature. 


[ have already ſaid if the party owned in writing, the caſe of 
atten and Grey would hold here. tu 


As to parol evidence, ſuch would let in a great tempeſt of perjury; 
t there is no occaſion to parol any thing. * 


un that buys for the Ruſhan, the plaintiff. < 


When they go on ſpeculation, one man goes and commiſſions the 
Ker to buy, at ſuch a price, for he thinks it will rife; another 
"cs to the ſame broker to ſell, for he thinks it will fall. 


[then there is no evidence, you ſay, of the order. The note, 
| i * the defendant availed himſelf before the Eaft India com- 
", lys, © T have: bought, ſtating: the quantity and price] by 


9 


i 
ur or m | 
ö irder, and u pon your account, for myſelf.“ 


caſe of Cow - 


per and Cow- 


per, 2 Peere 
Williams, 


This man is the broker that buys for the defendant; this is the 


If 


33 1 
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If there were any doubt, which would not be ſufferable whe 
man has availed himſelf, parol evidence came very properly nth 


The ground I go upon is, that it is by an Agent why ach. by 4 
thority, and whoſe Note in uriting is the Note of the Parties, mi 
will tale it out of the Statute of Frauds, "2. 


Farther, if it were neceſſary, it is out of the. Statute, beczuſ 
Note figned by one, and in poſſeſſion of the other, amounts, in thi, j 


of caſe, to the ſame thing as if the party in poſſeſſion had fignet 


Mr. Juſtice 4fon—In ſuch caſes, they ſhould not charge in 
claration upon paro evidence merely; unleſs, as here, in ſupport 
his acceptance of the note. 


Mr. Juſtice Wilks {ſpoke principally of the acceptance for the d 
fendant. If he had not meant to be bound, ſhould have immei 
ately returned it. 511 5 


Mr. juſtice Aſbburſt—That, in the truth of the caſe, the Riſu 
and not the broker, was the buyer. TS 


Vide the caſe of Colt v. Netervell, 2 Peere Willans, 304, pol 


Common Pleas, 1.8 Nov. 1773. 


Xa motion for a new trial, in ejectment, the court obſem 
A F they were always very ſtrongly inclined in favour of tle x 
ſeſſion; and in courts of law, as well as in courts of equity, t 
tenant is conſidered as a purchaſor, for valuable conſideration, 


Plea. 9 85 
A CTION on the caſe on promiſes. Rule for liberty ok 


4 non aſſumpfit generally; and the ſpecial plea of the far 
limitations, videlicet non aſſumpfit infra ſex annos. 


Declaration. 


I ſeems to be the rule, that declaration is nof to be delivered toll 
A party himſelf, when there is an attorney. 


Z 


— 


5 r ate 


a es 


555 


Michaelmas K rm, 13 Ge 


& 


Plea. 


F a plaintiff has a right to demand à plea id Trixity term, and 
amits to demand plea during the whole: vacation, queſtion, whe- 
. this was not giving the defendant farther time. 


I iche practice of the court, that a delay to demand a plea * 
1 hinder your ſigning judgment the day after you demand your 
15 * N r 


Irregularity. 


u 


ob muſt not overpaſs a term, and, on account of irregularity, 
avail yourſelf next term. e 


But Mr. Juſtice Blackſtone ſeemed to bave obſerved, that you 


vioht wait till the other party ſigned judgment, and ſhewed that he 
deant to make uſe of the irregularity. „ 


Declaration. 


DkfoRE appearance declaration cannot be taken to be in 


D chief; but muſt be de. bene , or nothing. 


Irregularity. 


led an irregularity, on the other ſide, and of which he had de- 


Jed to complain in the uſual time. 
Per curiam, 


| If there has 


b f 7 8 2 . 1 
ben furprizeg ; cen a ſurprize, all the conſequence is, they have 


nto doing juſtice earlier than they intended. 


4. Appearance. 


5 — U — 
. : 
- 4 *% * * » / [1 
4 * 
” * \ 9 Z 
0 w. * « _— * 


N a caſe where a party who appeared to the court not to hs 
merits, complained of being ſurprized by fomething, which he 


— 
BB. c ĩᷣ =. 


eee oY 2822 8 


— 


Appearance. 


IJ ſeems to be a rule in the Common Pleas, that when oli 
has entered an appearance for the defendant, all'fubſaquie to 
muſt be delivered to the defendant him 


Replevin Bond. 
I NUESTION, upon | application to relieve from the pl 
a replevin bond, it was much doubted, whether ſuch relief ;x 
be extended. os 5 „ 1 


B. R. 19 Movember 1773. 
"i BE 7 


| O be put in on the return day of the.diflringas ; for you cu 
1 move till the next day. „ LO 


Mayor and Burgeſſes of the Town of Berwick up 
: Tweed again// Johnſon, 


A CTION of treſpaſs on the caſe on Leiters Patem, git 

| in the ſecond year of James the Firſt to the Mayor and Bu 
geſſes of Berwick upon Tweed; which letters were read in co 

; verbatim, and were in effect as follows, as to the point in quell 


That no perſon not of the gild mall make merchandi vil 
out the conſent of the Mayor and Burgeſles.” 


„ And that 10 ſtranger, without the gild, ſhall ſell, except 1 
e groſs, within the ſaid borough, &c. unleſs by the conſent as ad 
ſaid. 281 


N Act of parliament 2 Ja. c. 28, confirming the charter, and pr 
E viding, that no perſon who is a ſtranger, extraneus, ſhall make ms 
= chandize, &c, . WE. 


The defendant was a native of England, had lived twelve 4 
in Berwick, and ſerved the public offices; and upon his carrying 
trade within Ber!ch, this action was brought, 


Argue 


Michaelmas 


— 8 


5 Leu. | 3 g ; | 
Yet bat not every charter not according to the courſe of the com- 
© ly, is void; for there are many cuſtoms. derogatory to the 


Garters of ſome or other of our kings. 


ates, 10 perſon may buy or ſell in any city , who is a ſtranger. 
| nd tat the king's charter to the contrary ſhall be void. | 


The caſe, therefore, is to be conſidered on the act of parliament, 
titled, © An act for confirming the King's charter to the Mayor 
«nd Burgefſes of Berwick upon Tweed,” It cannot be ſaid, that 
he only intent was to make the charter good againſt the King, his 


lag catemporary uſage may u/tly weigh in the expoſition of a 
ful ad, or doubtful point; but ſure, it cannot be applied to ſub- 


ire, and this court. 
ine; and, to prevent prejudice to the right from this non uſer, it 


Mayor and Burgeſſes. They knew this indulgence, or conni vance, 


ole; and had no idea, an act of parliament (eſpecially with this 
weilen, not neceſſary, indeed, but added, ex abundanti cautela ) 
ould become obſolete by any negligence or connivance. 


That nemo mercator qui fit extra gildam, and nemo mercator qui fit 
ene, are words tantamount : And that the parliamentary con- 
nation expreſsly extends to every thing granted, or meant to be 
ated, by the charter. pe . 


Mr, Dunning —That the caſe having been fully ſtated, he ſhould 


'J enquire whether Mr. Johnſon, having lived twelve years in the 
un, having ſerved all public offices, and borne all the burthen, 


ould be reſtra; . i | : 
(he 3 by the conſtruction of this act, from partaking 


Mul ; dre 

wg mercator qui fit. extraneus muſt be underſtood of a mer- 
en. There are a multitude of caſes where they are io in- 
. | | terpreted ; 


derm, Iz Geo. 3. K B. 335 


that at this day ſuch a charter would na be good at Cun- 


1 bw, which may be preſumed te have taken riſe from the 


It muſt have been obſerved, that by the 16 R. 2. and other ſta- 


CCC 


rs, and ſucceſſors. It ſtands generally and abſolutely to confirm. 


yt the expreſs, plain ſenſe of an act which binds the King and his 


I: was conceived, the benefit of this act might be waived for a 


us provided, that perſons excluded by the former part might make, 
U carry on, their merchandize, with the good will and liking of the 


light be determined whenever the Mayor and Burgeſſes ſhould * 
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terpreted ; and none that 1 know where FO ſtand f 
wb freemen of the place, Simply, without offer wonds lo 


If any other meaning be given the words of this ch 
ter would be illegal; aud . according to the chars ie 
there are eds contra tbite che Egal will be admitted. Een 
tends to alk the King's dominibns, and was not ſupported by 
cedent ſtatute, it will be void; but if it is reſtrained to lr ih 
'be good, and conformable to the 16 K. 2. 


But you will ſay, why, If there was an a> of Ape ah 
was this granted as a /pec:al. privilege? I do not know how fy i 
particular ſituation of erwick might exempt th etown, or be fa 
to exempt it from the benefit o. the Aer act; but 1 dan'tref 1 
cauſe upon that point: 1 think be warranted to maintain my 
cafe, if I prove that nullus qui ft extra giluam, and the other, n 
cator extraneus, are two different quali fications; and that the ln 
extends not to natural born ſubjects. of the TY rejident within d 


town of Berenck. 


That this act will have a diffrent confra8ion from the gernii 


of thoſe which are made in reftraint of trade, if, after having lin 


wead letter for 170 years, it ſhall now, for the 1 time, eral 


in ſo extenſive and extraordinary a manner. 


That no cuſtoms were confirmed. by the act but what exif 
fore. 


On the other fide, if mercator extraneus means alien, what bd t 
meaning of the other words, qui fit. extra gildam. 


There-is no other ſenſe, IJ apprehend, of the word extra b 
as more generally expreſſed in the charter of the city of i 
'Strangers or aliens to thoſe. of the ay 


That the court would not-confider the 3 of the charts 
or the particular wiſdom of the legiſlature ; but what the e 
meant to grant, and what the legiſlature intended to confirm. | 


La Mansfield ſaid, he ſhould be es to have a full copy of i 


charter. 


9 p . . 


rel. ah FY a * 
<—— — —J__l — — * * "” 


Verba ſemper accipienda in mitiori ſenſu, ut res magis valeat quam NA 


Nulla inhoneſta aut illegitima præſumuntur. 
Rex præſumitur omnes leges regni ſui noſſe et habere in ſerinio pedtoris 
4 


nnn 
9 et n 


To prove zextraneus here, means a ſtranger inmate, he obſerved 
bad been ſaid, that extraneus was a word that requires words of 
1 plication 3 and here there are ſuch words. 


That he would not put the parties to an argument, as it did not. 
rn on argument, but on the conſtruction of the charter. 


The uſage is very ſtrong in this caſe, as exiſting ever ſince the 
unte: And J can't help obſerving. that it's granted, © that they 
« have a gild, Ec. as heretofore uſed.” The preamble ſeems to 
et to the uſage precedent. ” 


Mr. Juſtice Aſton ſeemed to- think, from the uninterrupted uſage, 
that perhaps it might be preſumed there was a bye-law, by which 


ut a foreigner might trade. 


| þlvered the opinion of the court, to the effect as follows: 


This i an action of treſpaſs, which the corporation of Berwick 
we thought fit to bring againſt defendant, for ſelling goods in a pub- 
ic ſbop, by Retail, at Berwick. | 


They ground upon the charter, that no Stranger in Berwick (hall 
ul by Retail. 7 15 


| The Facts material to be ſtated, and they are very material in 
a caſe, are theſe: 5 . | 


| That the defendant, about 7welve years ago, came to ſettle in 
brunch, and exerciſed, without proſecution, or any reprehenſion, 
r trade of ſelling Stockings, Ge. by Retail at Berwick ; that he 


0 continued fo doing ever fince, and that the cuſtom hath been ſo 
Al Inhabitants, | | 


The Charter and AF of Parliament is refgrred to. 


The Queſtion is, Whether the Inhabitants of Berwick have Miſta- 
ra Charter ever ſince, and this is a new Diſcovery, or whether 
eight Conſtruction has been put upon it. 


2 by ſeveral ancient Acts of Parliament from granting ſuch 
uleges | | | 


4 R 5 This 


ee 1 een * — 3 | is, 
' Michaelmas Term, 13 Geo. 3. K B. 337 


ke Mayor and Burgeſſes had declared their good will and pleaſure 


Afterwards, in the ame term, 23 Nov. Friday, Lord Mansfield 


— Reſtraint is fo Pernicious to Public Policy, that the King is 
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338 Michaelmas Term, 13 Geo. 3. K. B. 


fo for Inhabitants within the borough. There is a clauſe which 1 


that of Edward the Third: Worſe, indeed, I think never exited 
| fland this. 


Ye other to grant” them nerd. 
as they have Uſed or ought. Ita quod nullus mercator extranu | 
any merchandize, by buying or felling within the precinds, &, 


 leges. © Volumus atque jubemus et per prœſentes concedimus gud f 


_ Provijion follows, that they may be at Liberty, eunds redtundn 0 


— 


This is a Charter granted by Fames the Fir. From | 
the Third, downwards, this Town had Many Privileges, ; 


There had been a Doubt, whether Berwick, belonged to By 1 
or Scotland. On the Unicn of the Two Kingdoms this Quite; 


made. 
A Bye- Lau was made for the Regulation of the Burgeſes, ag; 


liges the Burgeſſes to be refident within the borough, comran, 
refidentes. The cuſtom, indeed, has /ince prevailed otheruiſ, 


The Burgeſſes alſo are made liable to payment of Scot and Ly 
The Latin is ſome what worſe, I think, 1n this Charter, than; 
The more a man underſtands Latin, the leſs he will be able to nr 
The clauſe ſuppoſes, that Every man of the Community, inuli 
ing and reſident, and liable to bear the Burthens, (which were y; 
great in a Frontier town) may Trade, buy and ſell Freely* 


There ſeem to be #209 objects; one to confirm their Privilege, t 


The firſt Clauſe is to give them a Gila, 10 ſuch manner and fon 


non fit de gildd illa faciat aliquam merchandizam nifi de Groſloinj 
Burgum pradiftam. N N 


Now in the tranſlation, as they tranſlate it, it ſtands thus; *Ma 


I don't know where any Latin can be found, that facere merduil 
zam ſhould mean buying and felling. It is mere balderdaſh: 
muſt find out the meaning—he means to grant them fartber fr 


« cunque mercatores Petierint Burgum prædictam cum mercaiuri Y 


« Extranei Sive Alii qui fint in Pace Neftra de Quocunhue Ii. 


And then farther, ſpeaking of the Foreign traders, quod mm dt 
fionentur propter Mis-telling in loquelis ſuis : Et quod Null Mrri 
qui fit Extraneus et Non de Gilda mercaturæ preaide aliguid Mrs 


—— ds 


* Qui ſentit onus ſentire debet et commodum. | 
omni 


. ot, nifi de Groſſo. That is, if a merchant living Out of 
uin cr” + ſhall Sell only in Groſs, and not in Retail, 


town comes, 


'« implied, mercaror Extraneus may be de Gilda; if he Ts Net, 
bt the Benefit of the Inbabitants of the Town he is Reftrained. 


This ſeems to be the Meaning of the Words of the Charter. 0 If r hat long 
had been much leſs firong (though I am fo far from thinking it . 
00 that! think this is much the better conſtruction) in fo d?/- be a ground 


- ——— — — — 


ntgreous a caſe, I ſhould make no difficulty of conſtruing it thus, of preſumption 
dung Bark . 4 N | f 7 e againſt poſitive 
n ere it as car as the Sun, after a Conftont Uſage of an Hun- Fu. of 3 
and Seventy Fears, We think it Ougbt to be Under/?ood, that the bye-law, or 
ureeſes had entered into an Agreement to Renounce this Privilege. 850 * * TA 
this is not a part of their Conſtitution which they Cannot alter; ter, eſpecially 
d then, on the Maxim, . Durhbet poteſt renuntiari juri pro ſe intro- if the ver wer 

f 2 5 | 4.4: Was in reſtraint 
#, We ſhould have been Deter mined by the Uſage of ſuch Anti- ee 
why. f | > ST ©. 


RETURN the PosTEA for the DEFENDANT. 


Goodri gh 4 againſt Gregory. 


Ejeftment, | 
[NN a Specral Caſe, reſerved from the Aſizes of Devon, in eject- 
} ment, the caſe ſtates, that Gregory, being Seiſed of a Tene- 
pit, agreed to diſpoſe of it to one Scancombe. This was done by 
(crivener, in an informal manner, by Indorſement under Seal. It 
pears, that the Indor ſement was not Stamped, and no Form of De- 
ery, This action is brought againſt the Daughter of the vendor 
j a Voluntary Conveyance. | ; 


Mr. Buller —T apprehend the only queſtion is, whether this I- 
vrjement be a Deed; if it were, the conveyance is clearly void by the 
. The Definition of a Deed is, © a Writing under Seal ;” which 
Is is ſtated to be. | | | . 


it any thing is wanted, it is a delivery. 1 apprehend this 5s a 


Dan in Fact: And no Words are required, which, perhaps dif 
inguſhes a Deed from Livery of FEE . OY 

Cite, . 5, J. F. ſays, Tradition is only neceſſary; otherwiſe a 
man could not deliver a deed. Vide Co. Lite. c. 7, "If 


- the other ſide, That this writing was not intended, nor is to 
red as a deed. Every writing under ſeal is not a deed; for 

4 
| „„ 


* 


340 Michaelmas Term, 13 Geo. 3. K. B. 


then a will would be a deed if it were only baked; 2 lett 

5 ſeal, would be a deed. 2 fo , | letter 3 und; 
Tf it had been meant to be delivered as a. deed, it would . bee 

delivered After atteſtation ;. inſtead of which, it's delivered Befr. 
No Words are uſed. It's delivered back by the Witneſs to Cr 

ry, and by him to the Purchaſor. Though Words. are not Nees 

perhaps, yet ſomething is, to ſhew the intent. 1 


T Leon, 140. Debt on obligation; plea, non 4 2 Thy 
jury found the ſpecial matter, videlicet, that the defendant ſubſcriv 
and ſealed the ſaid obligation, and caf? it upon a table, and dev 
dant took it up. And the court was of opinion, that upon the mz 
ter, the jury had found. againſt the plaintiff; and that it Was n. 
like the caſe where words were ſpoken, as ſaying, © this will ſerve, 
for then, by {peaking of the words, the 01ll of the obligor appex 
eth, and that is his deed. 1 


Cre. Ela. 147, there is the ſame caſe, and the ſame diſlinln 


Peck, on demiſe of Philps—leflee, in a ſhort memorandum 2. 
ſigned his tenement to another; aſſignee re-affigned. His Lord(hi 
was here of opinion, in this court, that it was a ſufficient aſſigomei 
Without Stamps. The want of flamps does not avoid a deed; i 
only prevents it's being produced in evidence, and you may on 

have it ſtamped, and pay the penalties, and ben it is a deed. 


| Lord Mansfield—It's given in his Preſence, and He receives the M 
wey: It is Clearly a Deed between the Parties; and mult be (oils 
fose, as with reſpect to the Stamp AZ. 277 0s 13h 


Mr. Juſtice Aen. — As to the circumſtance of uttefation, thou 
the folemn form is, ** ſealed and delivered before us „an naccurd 
in that ſhall not over/er Every thing. Caſes of Wills ſtand very! 
merous to that effect. e e 4 


I do not ſee that it was neceſſary to conſider it as a deed. If a mit 
can honeſtly avoid the expence of the ſtamps, I dont ſee why it 
ſhould not: The Parties call it a Memorandum. - 

Lord Mansfieſd—Detivery only would not make it a deed; fa! 
memorandum may be delivered, 


Aſſignment dated 1768. Srancombe, the original vendee, aſſigned 
it then; but no poſſeſſion went with the aſſignment. 


Poe 
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piſea muſt be returned for the Defendant, they may get it ſtamp- 
and bring a new ejectment. | _ 


Debt and Bankruptcy. 


o U cannot proſecute notes of hand or bills of exchange by 
action of debt. „ 


An action of aſſumpſit, which is a demand founded on implied 
contra, is ſafficient to make a man a debtor within the bankrupt 
aus. 5 | 

4, delivers to B. who afterwards became a bankrupt, a quantity 


of faltpetre to be refined. No demand is made till after the bank- 
ruptcy. 5 N 1 8 | 


Gurte, Whether this was a debt within the meaning of the 
bankrupt laws ? 


Per Curiam held not: becauſe no debt accrued before the bank- 
ruptcy, 0 6 


Perhaps the ftatutes concerning bankruptcy do much more Miſchief 
than God; but we muff, while they continue (which perhaps will 

be tor ever) decide according to the Law *. But this caſe is very 
particular, A Man depoſits his own faltpetre to be refined by a 
er, and be returned 40ithin.@ reaſonable time. At the time of iſſu- 
ing the commiſſion, and Jong after, this ſaltpetre was till in ſpecie. 
The Plaintiff had aaived the delay and indulged him with time. 
He could not come for the value ; for the property ſtill remained in 
him. He might have had trover; all which could have been re- 


3 the property itſelf, and the uncertain damages on a 
Verdict. | | f 5 ty | . 


= 


HE act obliges action upon attorney's bill aot to be brought 
till a month after the bill delivered ; in order that if the 


Patties chooſe to ; | 2% . 
te bil to be lar Moree in a A way they may, by referring 


— 


8 


3 
» doe per quam durum : ſed Ita Lex Scripta. 


_ udicis cogitare tantum ſibi permiſſum quantum fit commiſſum ac cre- 
_ Gum, 


48 13 G. 


Maxim. 
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and that Chapman ſaid he would; or ſtand for the payment of i 


character of the witneſſes againſt the defendant ; and one or u 


repreſentation would be made to his Majeſty, and the conſeque0 


Alter the verdict on this motion, the Court would not 1 | 


13 Geo. 1. c. 23. / 5 


witneſſes, before one or more juſtices, to be deemed and ti. 
incorrigible rogues, and puniſhed according to the fat. 12 Am. 


Walker againſt Chapman. 
O a motion for a new trial, bie Lord(hip read his Re 


This was an action for money had and received. 


Mrs. Hopkins was called, who ſaid the defendant Chapman by 
been page to the king, and engaged in her preſence, that if 
laintiff Walker would pay 50 l. to ber, he Chapman would get b 
laintiff a place in the cuſtoms. That ſhe was preſent when Yalh 
interrogated the defendant, whether he would procure the plu 


money: and that it was the ſame, whether paid to the vine 
Mes, Hopkins or himſelt, Ls | 


On the part of the defendant, the witneſſes ſpoke very il of 
witneſſes ſpoke of the good character of the defendant. 


Beſides, it was contended that the action would not lie, from! 
nature of the caſe, the plaintiff being party to the iniquitosi col 
tract: and in par! deliclo potior eft conditio defendentis, the law 
not ſuffer a party to draw juſtice from a foul fountain. 


On the opening of the caſe, the exception to the competent 
gave a ſuſpicion of the 'merits : but on being aſked whether 
would and the trial or pay the money, (as the conſequence of | 
matter's coming out clearly ſo flagrant as ſtated, would not end wi 
payment, but as he was in ſuch a relation to the court, on his f 
fering his name ſo to be tampered with, to give hopes of pad 


were eaſy to be foreſeen) Mr. Chapman declared he would and l 
trial, let the event be what it avould, 


| The whole tranſaRion is Rated to have paſſed when my 
preſent but Mr, Chapman the defendant, this witneſs, and the plan] 


The Jury found for the Plaintiff. 
Mrs Hypkins's character to be gone into, as the jury h- 


her. A lert 


rr >. 1 WO 1 


4 letter from an attorney Was produced, laying as a ground for a 
u trial the Claim in diſpute weceſſaries procured from Mrs. Hopłins 
11 of time, at a ſum between 40 J. and 50 J. This letter was ſent 
Me, Chapman, and it concludes by ſaying, that if Mr. Chapman 
im get ber the place, (which he had ſo often promiſed her in 
e cuſtoms) Mr. Walker would bring an Action or apply by 
um to ler Majefy. | | 701 


man's affidavit was read, importing that Mrs. Hopkins, the 
ch witneſs againſt him, was very indigent, and had been ſupplied 


+he ſervants of the court with victuals, goods, and money. And 


it Ste, without the conſent or knowledge of the defendant intro- 
ced the plaintiff to him, who ſaid, ©: Sir, I am told you can 
1) me a ſervice, and get me a place by ſpeaking to Lord North; 
| have ſerved with alderman Kennet, or ſomething to that ef- 
cd. That he, the defendant, ſaid, © he was not ſo great a man 
«25 to preſume to ſpeak to Lord North; that he had no intereſt to 
' procure am place; if Mr. alderman Kennet bad, he would give 
what advice and afiſtance was in his power, but could promiſe 


ling for himſelf.” That afterwards Walker offered him ſome- 
king; which he immediately refuſed, and ſhut the door on him; 


ht after this the letter before mentioned, threatning him with an 
in, was delivered to him; and on his abſolute refuſal to pay a 


furthing, another perſon came, who ſaid he was uo lawyer, but was 


rut Mr, Chapman ſhould pay a little money to get rid of the affair. 
lupman ſaid, he would have nothing to ſay to bim, © 


ly out any money on his account, or advance any money, or pro- 
cure any neceſſaries, or the like, for Mrs. Hopkins as ſtated, a 


Walker ſwears to Mrs, Hopkins having treated with him, and 


- to ſee Chapman firſl, That accordingly Mrs, Hopkins pro- 
miled to introduce him; that ſhe did accordingly ; that he 70/4 


5 2 deſired him to pay to Mrs. Hopłins any ſum not ſhort 
5 um of 70 /. agreed on for the place, and that he meant 
4 I feb to Mrs, Hopkins, on-account of the friendſhip he had 
7 that he might depend on the place, or he would ſtand 
ande the money; that Chapman ſaid it might be neceſſary to 
** by the character of him the deponent Walker, on which 
, — deponent ſaid he had ſerved Mr. alderman Kennet for 
abet and that Chapman might have a character from him; 

© noped Chapman did not mean to deceive him, for he was a 
3 V poor 


Ghopman farther ſwears, that Walker never was defired by him to 


5 him, that by her intereſt with Mr. Chapman, ſhe could get 
m a place; that they agreed on a ſum; but that he Walker re- 


on of the converſation between him and Mrs. Hopkins ; and 
= om ſaid, if he Walker would pay the money to Mrs. 
Prins, he the defendant Chapman would engage to get him the 
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that Chapman had ever ſaid he was not ſo great a man as to pre 


ſwers minutely every part of Chapman's evidence, (even to the ng 


be does not anſiver that, which mult be taken therefore as admit 


imagine that Chapman ſhould have the immediate diſpoſal of pl 
in the cuſtoms, „„ e 


| That as to the objection on the Point of law, Mr. Walker'spuil 


to make any. 


dant ſeduced him to give money on credit of getting E 
in the cuſtoms. The money paid and now taking it thus 7! 


poor man, and had a large family; that Chapman, 
molt pofitive aſurances. DW TIL. 


again, made! 
That theſe afurances were repeated z that, on de lüb , 
he advanced 50/1. by inſtalment. to Mrs. Hophins _ th 


yy p | ' A 8 opkiNs, and inſe 
Chapman thereof, who ſaid he had done very right 3-3pain af 
him of the place. J altar: AA ods. -- 


That Chapman having put him off ſeveral times, he at lat fo 
means to come at the ſpeech of him—that then Chapman 10 
meant only a joke, and hoped he had got rid of | 


that he ſhould not pay the money; and that if Malter cin 
trouble him any more, he ſhould get him committed. He 0 


to ſpeak to Lord North, and that he could. only. LT fs 
vice. 5 Sp FV 


The counſel for the defendant objected, that though Wal 
immaterial circumſtances) except only the Letter of the Auam 


It imports a very different ground, namely, ay lodging, k 
at the Requeſt of the Defendant provided for Mrs. Hopkins; t 
therefore great ſuſpicion of perjury preſſes upon the plaintiff a 
witneſs. That Mr. Walker could not be ſuppoſed ſo ignoram 


admitting all he ſtates to be true, puts him out of a ſtate of ul 
tling himſelf to any relief, he having contracted for a Brite, a 
which his Want of Succeſs makes 720 Difference, nor was ever tai 


That this Point of Law however was not meant to have bt 
relied upon on the opening of the trial, and was immediately vis 
drawn on his Lordſhip's intimation. Nor did they now mean tor 
on it, but truſted the perjury of the witneſs would appear ſul 
ciently ; and the incredibility in the thing itſelf, that either W 
man ſhould undertake it, or Walker imagine that he could. 


Lord Mansficld—As to the objection in point of law, i 0 


ſome importance to be generally ſettled, and therefore I faxed i 
point. — | 


Action for money had and received—contended that the def 


4 
. 
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of the point in queſtion, that the money was paid in conſider- 
a of this contract, yes ſays the defendant, but the contract is 
* and therefore I retain your money. And Mr. Wallace ſays 
> rroperly the plaintiff comes to be reheved from this illegal 
Avg and there is a great difference where a party comes to 
rturn an illegal contract, and to be relieved againſt it, he ſhall 
| he relieved if he comes to take the benefit of an illegal contract; 
dere he never ſhall be relieved, becauſe to relieve him, the court 


oft affirm the contract. 


Not only in prohibited contracts, but moral offences, which 

ld ſubvert the contract, _ law will | admit of this relief. 

be lau for political reaſons prohibits a bankrupt from giving any „ 

bey to a creditor to obtain a certificate; yet the bankrupt on = = Ca. 
plication ſhall have the money refunded. . 


do in the caſe of uſury, when they don't come for the penalty, 
it to have the money refunded after payment of principal and 
tereſt, There was ſomething which ſeems to have fallen rather 
ly upon ſuch a queſtion in Tomkins and Barnet, * but the later Namely that 


ROY Th «1. N NY money paid 
hotties are otherwiſe, as in the caſe of Daſouod. 2 
The caſe of Law and Lao is a caſe almoſt in point; twas on a covered on 


nd given to a man as a ſecurity that the obligor would uſe his — 


tereſt with a commiſſioner of the cuſtoms to get him a place in vol money on 
cuſtoms, (for had the party contracing been a commiffioner an nat, 
inſelf, he would have been within the flat. 5 C 6 Ed. 6. . 


As to the bond itſelf, I know not whether Lord Talbot had any 
dubt, but he ſtates thus: 5 
Lord Talbot—The counſel on both ſides ſay the bond is good in 
"; therefore I ſhall determine upon the merits. ke 


(Why they could not ſay otherwiſe, without deſtroying ther 

M caſe, the objection was on the face of the condition.) 
_ if a condition is void in a court of equity, it will be void 
W, as in the cafe of Perkin, bond of ſubmiſſion to proſtitution 
a void as contra bonos mores—ſo in the caſe of Low and 
ond, the condition of which was, the obligor ſhould not 
8 p any but the obligee, it was held that this was void and de- 
| "dar bond, becauſe the obligee was not bound to marry him, 

* Tre againſt public policy, he might be kept in a ſtate of 
n me. all theſe caſes, a court of equity will relieve a perſon 
* es to difallow the contract, and there is no difference be- 
à court of law and equity as to ſuch relief, even when the 
41 0 condition 


1 
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* nher not appear apon the We (1 thiok.; in 
the court of equity adopts that principle which tends moſt to 
vent the miſchief. It has been ſolemnly determined in the Con 
mon Pleas, its. the ſame if proved, vide the caſe of Collins, k 
the reaſon he gives is almoſt as great as the authority 11 


all bet case 


| There! is alfh a caſe of Shy and nadel Gunl to hy 
Per bins. 2 9 75 


As to the letter in this iſe now before the court, it is very * 
traordinary it ſhould not have occurred at the time of the tral; 
appears now, however. And it is very extraordinary on the oj 
band that the whole ſtreſs of the evidence ſhould lie on a wind 
who can only be denied by the plaintiff or defendant, This ur 
man is impeached in the only manner in which ſhe cad be n 
peached; by her character. However, as the; Jury e her, wg 
ſhould not 80 into that. tor ol Ne ts 6 


But let us examine farther how ſhe ates the payment of it 
money; ſhe ſtates he paid her 50 J. any one would have ſupp 
this ſum was paid at once. No: it appears on the plaintiff's ai 

dence he paid it by inſtalments: farther, it is on a different ca] 
tract; there ſhe makes it a contract for 504. for a place worth 7 
the plaintiff makes the contract itſelf 701. 


Then as to the time of che letter, W is > the od. importi 
circumſtance of all, for when Mr. Wallace had got half thay 
] was pretty clear there could be no new trial. But the time d 
that letter deſerves the utmoſt attention, I ſee what the. v 

_ conveys, and which may be the truth of the a $4 bee 1 
ney to Mrs. Hopkins. He lent very probably on credit of her hu 
ing intereſt with the defendavt,, The ſum is an unliquidated fp 


tis not alledged as upon contract, but ſhe boards and lives ful 
him. | | 


An unliquidated ſum, nm! of a ſpecific ſom-; this gives 


Arongeſt ground for e n, , and furniſhes god cook i 
new trial, 


* the deſendant having | negltca to 3 this ur ny 
trial, the new trial ſhould be without cofts TE 


Mr. * — caſe of Tomkins ha 225 js ſo loo | 


JULY; 


— 


5 


"Michaclmas Term, 13 Geo. 3. K. B 347 


ney cannot be recovered againſt a ſolicitor, ſo as to oblige him 
IM. where the money was given for bribing. 
. 
1cpeſtion whether Bribery in Bledfions, the growing Vice of this 
gun, would not be more likely to be reduced if it were knov/h | 
 aherwiſe, and that a Bribor could recover againft the Bribe. 


1 


However, 1 give 10 opinion on chat — nor what would have been 
te caſe if Mr. Chapman had procured the place, and Walker Fad 


ought his action. 


But here I take my ground upon the fraud. 


Farther, the difference between an unliquidated and a ſpecific 
bm, between a ſum in groſs and a ſum ariſing on money lent, 
eeeffries furniſhed and other articles. e 7 
The non-anſwer to the letter now produced, joined to the doubt- 
ess of the queſtion, makes ground abundant for a new trial. 


| The not anſwering this is, I think, an alin of the cauſe. 
Kit the new trial, I think, | ought to be on payment of coſts. 

Mr. Juſtice Aſbburf—The caſe of Law and Law cited by his 
xd{hip is a caſe in Point; and if a Court of Equity would relieve 


here upon the bond, a Court of Law will relieve here—this to the 
unt of Law grounded on the fraud, | „ . 


Then as to a new trial on the evidence of Fact: if the defen- 
lant's negligence makes it neceſſary, as it does certainly, that coſts be 
ted, the importance of the caſe equally makes it requiſite a new 
F or ot Ne DS. FO 
| Lord Mansfield —The caſe of Tomkins aroſe from the money not 
dung been paid to the man Bribed; but its paid to a ſolicitor to 
order, There certainly he ſhall not recover againſt the ſolici- 
i, hut ſhall take the loſs, having truſted the money into his hands 
ich a purpoſe. | = 


Certiorari. 
JETURN to a Certiorari—apon which the juſtices to 


\ , how the certiorari iſſued, return order upon the matter in 


Motion that the Juſtices may return examinations before them. : 


The. 


3 
4; 


p00 —— — — 2 


— — 2 $— ——_— —-¾ a 
3 * 3 


another thing; but Ve neuer obl 


IVI court, in the caſe of a priſoner under the inſolvent ad. 


| here. I ſpoke to him of it at Serjeant's-Hall, and mentioned i 


* 


Tbe Court would nt grant this. And Mr. Juſtice 4% ; 
that if a conviction is returned, the court never order then 
information to return examinations. Except in the caſe of A. 
where the Court, as ſupreme Corgner of the Kingdom, will Miſs 
Return of the Depojitions as the Ground on which they . 


* * huge them to Return to the (t 
rari Evidence before them, ſuch as Afidavirs, or the lik, | 


 Outlawry, _ 


| Refuſed——the Recorg not being in Court. 


Allowance under the Inſolvent AR. 


| | OTIO N to reduce allowance as being diſcretionary in th 


The court would not do it; and ſaid they neyer allowed 
than the ul ſum of 25. 4 dl. a week, . 


*, 


Infolvent AQ, 


HET HER a perſon who held a poſt in the bal 
VV guards could be diſcharged under the inſolvent at}, it 
retaining that poſt for his on benefit, was queſtioned, A 


It was neged, that it was a poſt which he could not afjr, 
ther could he ſell it, unleſs by permiſſion, and that it ava 


of indulgence whether he might ſell or no. ; 
Mr. Juſtice Aon abſente Capitali Ji e Lord b 


it appeared very hard that a perſon poſſeſſed of a valuable nun 
though not afignab/, ſhould hold againf his creditort, and take th 
henehit of the inſolvent act. My Lord Chief Barop Sup F 
preſent, and mentioned a caſe of Richardſon a bankrupt, Wu 
though the intereſt was not aſſignable, che coprt Would 99 pe 


— 20 p0 4005 


s . 
- 
e „ e „ e R 2 21. —ꝛ 8 


5 \ 9 1 


| n 


— l 


he bankrupt to have his certificate till he had ſold it. ; | And 


mitt Ag eee, ee Fig 

| Feld ſaid he remembered the caſe. . 

lard Mahl hy Tg eee Wy "ay 

I he had applied to his officer, and the officer would not have 

conſented, then it would have been different. eee e 
Serjeant in Milit ia. 5 


ir {ems the office of ſerjeant in the militia is not held an in- 
| et within the inſolvent act, not being vendible. 


Time of Payment of the Groats under the Inſolvent 
"Den Ag” oo | 


OTICE given to pay on Saturday objected, becauſe made 
payable by the act on every Monday, Y 


| The Court ſaid Monday was only by way of inflance, and any 
ather day would do. i OO ALE YO | 


Sir Brian Brougbton's will, the party who had made the eſſay of p. 113. 
Fat opinion the King's Bench entertained on his fide, finding it 
chere, the matter appeared in form. 1 | 


This caſe came before the e Pleas, and was argued 
pretty largely, rather upon conſtruction, as to the effect which 
&ic words muſt legally carry, than upon the intent. 


* 


St, John againſ} The Biſhop of Wincheſter. 
On a are impedit. 29 Nov. 1773. Mich. Term. 


| HAD been preſent at part of the arguments in the Common 
1 Fleas, but had taken no note as far as I find, and not expecting 
n come on when it did for judgment, I was not in that court 
ill z little after eleven. However, though the Lord Chief Juſtice 
bud proceeded a little way, I was able to collect the greateſt part of 
© judgment, which was nearly to this effect: ITT 


The title of all fees is prima facie in the heir, where it originally 
and muſt not be taken out of him, unleſs by expreſs words, 
Keeſary implication, © bets 1 

Vaughan 263, SA „ 
SM © „„ 
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After judgment in the caſe of St. Jobn and Errington, * upon „vide ſupra, 
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How it was very probable the teſtator did not 9 1 
of the lands immemorially occupied with the > as Wit L 


Vide 2 59 various caſes where he (hall not be diſpoſſeſſad þ 


by neceſſary implication. | 


Two inſtances, I think, there are, which may JI 
of this rule. 4 "MY E: TE be qual 

One where the deſcription is partitive, and from its ſeveral me 
bers the entire deſcriptions of the eftate intended may be cal 
rejecting as ſurpluſage what is inſignificant or ſuper fluous, or d 
not anſwer the general and entire deſcription itſelf, fo taken ing 
2 ſeveral parts, but is incogſiſtent with it and impoſſible to be (x 

ed. | e e 


The other, where the deſcription conſiſts of two parts; one 
which is a complete deſcription, with which the thing correſpa 
and the other not belongs to it at all. ; | 


The teſtator here had an advowſon in pofſefion, he had eiu 
contracted for, Is the advowſon in queſtion bought or nc bout 
Wills muſt be interpreted according to the commun ſenſe of waij 
in the general and vulgar uſe of them among men. In cm 
language, if a man has an eſtate in poſſeſſion, and is aſked have 1 
contradted for this eſtate ? No: I have bought it long ago. If alk 
have you bought ſuch an eſtate? No: I have contradled io 1 
Words are to be taken in wills according to the common and will 
acceptation, There is no drawing a line between an eſtate bout 
before the will three months or twenty years. And farther, it a 

not appear there was any contract independent of the conveyurne. 


Next, this deſcription is not diſtributive in ſuch a manner # li 
part will fully anſwer the circumſtances of the fate, and ano 
part not apply to it; for 20 part applies to it ; therefore ws 
be retained as completely or at all deſcriptive, and the reſt 79 


as ſurpluſage. 


The words contradted and agreed” will not expreſs an 
purchaſe ; there muſt be words interpolated, ſuch as * „ 
which I have before purchaſed, and alſo thoſe which ] have # 
traded and agreed for. „% 10 5 


ment I pronounce will be principally founded. It is the rr 
deviſe, or in lieu thereef, what does that refer to, the wow! 7 
tion before ? As to the eſtate contracted for in Hants, * 


| a ile; 
no occaſion to give an alternative of what he could en ˖ 
3 ; 


* 
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of t, 


pri If the Lincoln eſtate ſells for more, the heir at law 
\ Han 


"have the ſurpluſage 3 if for leſs, it will be to be ſupplied out of 
he oſſts, | 


Now aha there is a thing given, and an equivalent inſtead of it, i 
he equivalent explains the thing. On a computation, the 27,000 /. 


ven 2s an egi valent, will exactly anſwer the eſtates contracted for 
b Hants, 85 


Ihare looked into the caſe in the court of King's Bench, which 
mt:rially different: For there is no mention of the circumſtance 
hich concerns the Lrncolnſhire eſtate. Without any judgment, 
Wherefore, or opinion upon that, we are of opinion, the advowfon 
wrcbaſed does nat paſs to Lady Braughton Delues. As to the word 
abend, in the plural number, it appears, that the teſtator uſed 
the ſame word where he had no aduotſen to paſs, but only a pre- 
entation to a perpetual curacy; which he might indeed take for an 
rowſon, but to which the ſame objection would lie, as to the uſe 
the plural number. 


Error from the Common Pleas. , 1 
In the King's Bench, Trinity term, 4 June 1774. 


Mr. Mangſiel(— My Lord, this comes before your Lordſhip 
by error out of the Common Pleas. The plaintiff claims under 
the widow of teſtator, as deviſee; the defendant under a convey- 
ance from Sir Brian Braughton, the heir at law, on a fpecial ver- 
0, upon which the judgment in the Common Pleas was formed. 
The jury found as follows: The jury find in 13 June 1763, arti- 


Þ of agreement between Sir Brian Braughton, the teſtator, and 
B. | 


Other articles in the ſame year with Mr. Pitt, to convey lands. 


In February 


1754, conveyance of the advowſon to Sir Brian 
braughton, 


Fanden ſtated, that Sir Brien, having made this purchaſe, and 

0705 eſtates in Suffolk, Lincoln, and Salo, and a ſmall eſtate in 

*/are, made his will in 1764. The material part is, * give 
„ 


_ 


tt. th. 


352 


0 


on the intent, and circumſtances —_ 


| ſhire advowſon. 


the part of the heir at law, that, notwithſtanding thele gr" 


« purchaſe whereof I have already contracted and agreed, ' 


common interpretation. 
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ec 


| for the 
*© of I have already contracted and agreed, to 11950 wes 
„ wife; or, in lieu thereof, the money ariſing f; y belong 


An eſtate in Stamford be gives to his heirs in tail retainder 
to perſons named in the will. e BN 


| Like deviſe of advowſons in Cheſhire. 2 


Verdict ſtates, that he had no advowſon in Cheſhire, or Stan 5 
but only a nomination to a perpetual curacy for the time being. 


Queſtion, Whether as to the wrote purchaſed before the 
king of the will, Lady Braughton is entitled? This will appex y 


This does not depend either upon caſes or rigid rules of lay 
but onithe conſtruction of the mere will. | 


The ſole diſpute is not on the quantity of the eſtate; but an i 
premiſſes, whether this advow/on did paſs, 


The verdi& ſtates a contract in 1763. 


In October 1 763, contract for the purchaſe, to be completed: 
the thirteenth of May 1764; before which he purchaſed the Hi 


He appears then to have intended to give his property in Ea 
to Lady Braughton, his Stamford and Cheſhire eſtates to his ber. 


He has given in the moſt comprehenſive manger poſſible, a 
uſed the word advcuſons in the plural number. It is contended 


words, they are ſo limited and reſtrained by the words, tortl 
their effect ſhall fail of carrying ſo extenſively as they otherwiſe 


have done. Yet, undoubtedly, every purchaſe is 4 contract, a 
more; and ſo every man would underſtand theſe words, upon 


0 This advowſon had been recently purchaſed, and therefore 1 
might not ſo firi#!y have attended to the diſtinction. 


Wat would have been the caſe if he had aid purchſ#' | 


heir would have ſaid, © You have only the adyoyon of "y 


D only in contract. The heir would have been told, 
. p uity, it was to be taken that the teſtator, by the contra#, 
5 - ” 8 good purchaſe, in the ſenſe of paſſing it as ſuch; and 


erefor, vice wrſa. 


The words are not ſatisfied with this conſtruction, if only one 
ſhould paſs. Bulfir. 176, All my moieties in Kent“ paſſed, the 
"in Kent, and another in Eſſex. es 


gelber caſe, in much earlier days, Dyer 376, a man, who on 
ment had conveyed an houſe, formerly the houſe of R. Cotton. 
I turned out, K. Cotton never had it, but James Cotton had ; and 
ius was held ſufficient to paſs the houſe, though upon a feoffment. 


| Burr, Goodright, on demiſe of Paul, againſt Paul, Queſtion, 
upon 2 will, *© my farm in Bovengton, in the tenure of Smith.” 
Queſtion, upon a woodland expreſsly excepted in the leaſe to Smith, 
which yet was held to pals. 7 OO 


Mr, Dunning —The queſtion, if there be any, is a queſtion of 
intention, I find a difficulty. how there can be a doubt of the in- 
lin, If he has not uſed the fitteff words to expreſs what I con- 
eue to have been His intention, I own, had I been at his elbow, I 
ould nat have furniſhed him with better words. I admit, that the 
words which ſtand firſt are ſo general, as to paſs all his eſtate in 
amþ/hire; but the following words, I think, have zuft the ſame 
fe as if, having given the <obole of a thing in the beginning, he. 
[hould expreſsly reſtrain that whole to ane balf, 


He gives Lady Braughton monev, to carry the contraQs into exe- 
futon; therefore this was given as an equivalent, in caſe any doubt 
ppon title; not in order to purchaſe what was purchaſed already. I 


lon't know the queſtion can be made clearer than on the words of 
be will, | | bo 7 Ce 


but Mr, Mansfield ſays, it's a contract and more; it's one of 
bole mores which does not comprebend but exclude the leſs. It was 
ex the purchaſe; might it not have been much more remote? The 
uelale was made complete about four months before the will; can 
le conſtrudion upon this will depend upon the date? If they had 
Þ purchaſed thirty years before, would it have made a difference? 
the purchaſe was preceded by a contract, this, it is ſaid, may 
"ar a d/ftinftion, 1 don't know that was the fact; nor is it upon 
ace, and probably there was none; nor do I care if there were: 
. hing purchoſed, preceded by a cantract, or a purchaſe without 
Precedent contract, will make no difference in this reſpect. The 
0d to have removed a doubt would have been, not to have ſaid 
chaſed imply, or contracted , ſemply ; but he would have ſaid, | 
2 3 „ 


6 for which I have contracted and agreed, or purchaſes "TO 
if the word had been purchaſed, a contract would be Conſiders 
purchaſe, and executed as ſuch, by a common application l 
other fide the Hall: But I deny that the terms are 9 

or that a purchaſe will be implied to paſs by words, Which by 
preſily an eſtate in contraft, WOE Prod e 


Not only words, but every letter of the will, muſt hare its 66, 
given, and that at the expence of expunging hole ſentences. ,. 
cially that © for the purchaſe whereof I have contraded and x 
I will only ſay, the force of this I'can't conceive, with reſpe ty 
rative words, and which can be brought in only to have their 0 
ration, and not currente calamo; whereas, on the other fide, one mt 
eafily conceive how the letter 5 might come in by accident, or or 
fight, or of courſe merely. I think my friend was not guarded x 
uſual, upon the whole of the caſe, when he ſaid inaccuracies 
not to be regarded. I will beg the court may uſe them as they; 
ways do, reject them: But I think they may reje& the letter ; 4 
coming in as impertinent, rather than whole ſentences in differen 
parts of the will, evidently material, and which cannot come in hy 
accident, or of courſe. And there can be no prevention of dying 
zeftate ; which, if it be an evil, he muſt do at all events, as to f 
parts. | OS e 


; eſſe 


He uſes this word advow/ons in the counties of Cheſhire and din 
ford; and I ſhould have thought it thrown in generally, among 
words comprehenſive of every poffible ſpecies of property, if hea 
not mentioned zithes ; but at leaſt, it ſhews that he was miſtaln i 
the one inſtance, for he had no advorw/on in theſe counties, though 
he had a donative. Why then are we obliged to ſuppoſe, in ti 
other inſtances, that he was more preciſely acquainted with the tate 
his property? Theſe two inſtances cannot be ſaid to be immaterial 
And they were not in the caſe upon which your Lordſhip decuded, 
Mr. Mansfield —l find we concur perfectly, that all will mult be 
interpreted by his intent who made them. | 


I don't agree that the words, contrafted and agreed, art 
effectually reftrifive as if he had ſaid, after words paſſing the u 
that he gave only haf. be 


Lawyers may underſtand the difference very clearly between i 
tract and purchaſe; and know that the contract, being comp I 
inks in the purchaſe: But I was contending for what is the com 
fenſe and language of teſtators. ES 
With reſpect to the words which paſs the eſtates in Stfir 
Cheſtire, I ſhould think the argument runs ratber, that h U 4 


4 


| words in ball inſtances, meaning all the eſtates in thoſe coun- 
PF, old pals to his brother; as in the other to bis widow, I do 
| 0 it proper to make any argument upon the former judgment 
E court; as knowing that if the caſe were the ſame, it would 
4 "effec upon what ſhall be now determined. If it was not the 
4 will have a different conſtruction ; if it were the ſame, then 
* yet Al, if the court thought the judgment wrong upon 
4 the queſtion turns, they would have 79 regard to the former 
1ellon. 1 declare, I can ſee nothing that makes a diſtinction. 
\ut | rely upon #5, he meant the eſtates in thoſe counties before 
Amed ſhould paſs to his brother; in the other to his widow. 


| Lord Mansfield —1f this caſe came before the court exattly in the 
ne circumſtances as before, the opinion then given would have 20 
uence upon the preſent determination. On the contrary, the au- 
brity ſince would greatly ſhake that deciſion. An heir does not 
ke by intent of teſtator ; but for want of being excluded. 


led in Gardiner and Sheldon poſſible implication. I have ftruggled 
; far as I could to be of opinion with the determination 20⁷ before. 
5; and but yeſterday I bad brought myſelf to be /azrsied: But, on 
wing the caſe before me, and finding what the argument was 
ng grounded on in the judgment, of an equivalent given, is a 
nice, 1 am returned to my former opinion. 


The whole queſtion between us is, whether the word advowfon 
ud a meaning ; and that meaning underſtood and applied, then the 
onlequence will follow. 5 | 


f 4bbet's End, for which I have already contracted and agreed, 
re could not have been a doubt upon a recent purchaſe. Queſtion, 


| have no doubt, it might have been upon argument both of the | 


Wet matter, and argument upon the intent. In family eſtates 
4 as general words; but in this caſe they were particularly eir- 
ance Z 35 | 


Whether to gratify himſelf, or his wife, he had a = to make 


| 5 | for that purpoſe he enters into contract; and for the ſame 
bs directions in his will. 


be 136504 covenant 1 be complete v of Me 


13 Oelo- 


| The heir cannot be diſinherited by probable conjecture, or wk C 


[ he had faid © the advowſon of Matſon, and the advowſon 


Fhether the word advoꝛeſons, in the plural number, is to be rejected? 


purchaſe in Hampſhire, where he had no family eſtate, and ſell in 


I3th June 1763, he contracts for lands in Hampſhire, to the va- 
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_ © chaſe whereof I have already contracted and agreed? 


eſtates under contract, executory in Hampſhire. But, looking 0 


"i October 1763, he articles for other eſtates, and an advour 
7000] paid down on the 25 March 1764, till the Money ip 


be paid [14000 J. I think, was the ſum, there or thereabont,] 


25 February 1764, he purchaſes the advowſon. There are they 
three different ſorts of eſtates, which he had to dif J 


2 . 8 poſe of, one upon 
articles wholly executory ; another upon articles not wholly ſo, becu; 


a third part of the money had been paid; the third under 2575 
cent purchaſe. | LE ag ; 


To this laft the drawer of the will muſt have been privy, n le 


the will was made. 


interval was between the third of February and tenth ot April, wha 


| The drawer meant to comprehend them all in general work 
He ſays, therefore, for the purchaſe whereof I have already cy. 


_ tracted and agreed. If he had ſaid only contracted and arm 


that would have excluded the contract, where a great part of the 
purchaſe-money had been paid. Then he brings in the word ud: 
vowſons, and he takes in all he has in Hampſhire, with the une g 
nerality. a PP 


Now hall this be ſet aſide, becauſe he has aid, © for the pu. 


What was greatly relied on in the Common Pleas, and led met 
think I ſhould find reaſon to agree with that judgment was, thats 
has given an equivalent. ' 8 


That he meant only the mere executory contracts, becauſe he lu 
given, in lieu thereof, the money from the ſale of the Linc 
eſtate. Now the equivalent muſt be underſtood co-extenfive witl the 
thing for which it is to be an equivalent; and the 27,000). fn 
the ſale of the Lincoln eſtates, will juſt amount to the purchaſe of the 


the will and verdict, I find there is uo ſuch thing. It cannot be a 
equivalent; for this, becauſe 7000 J. was already paid. He gi 


that, and ſo much more money as ſhall be neceſſary: Then üs 
not an equivalent, but is to carry the purchaſe into execution. 


| What does this mean? He could not but have in view iſis * 
be carried into execution before his death. The time Was ra F 
It is merely that he gives her as much more as ſhall be nece wt 
complete the purchaſe of whatever of the eſtates intended i 
ſhould happen to be unpurchaſed at his death. 


20 


The 
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——— 


The whole then is, whether there are words in the will. .* 
ors, lands, and advowſons. Now we muſt reje& the word in it's 
. ſenſe, and ſuppoſe they did not underſtand what the word 
cy No argument ariſes from what relates to the deviſe in the 
* place: For all it proves is, he meant in one inſtance to give 
the «hole. to his brother, in the other to his w/e, 


Mr. Juſtice Aton expreſſed his opinion upon theſe grounds, 
nongſt others, that the queſtion was, whether ſubſequent words 
q\ll reſtrain the effect of the plural of the word advowſon: That, 
he thought, the words which followed in this caſe ought not to 
ke away the efficacy of the former. CALL LP 


That the great ſtreſs of the argument in the Common Pleas laid 
upon the equivalent, does not apply. Therefore, with his Lord- 
Icbip, upon the manifeſt words and intent, that both will paſs. 


The other two Judges were of the ſame opinion. 


5 


Judgment in Common Pleas REVERSED, 


On Appeal to the Hous of Lops, the judgment of the King's 
Bench was AFFIRMED. VVV 
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Attorney. 
FH! L. 1768, RoLE. It is ordered, that the maſter be ordered 
to prepare the proper book, and that every attorney in the ci- 
ties of London and Weſtminſter, or within ten miles, ſhall enter their 
names and place of abode, or ſuch other place within the cities of 
Linden or Meſiminſter, where he may be ſerved with notice. And 
that ſervice ſhall be good where he was laſt entered. And if any 
Morney neglect or diſabey to enter, then ſervice at the maſter's of- 


4 be deemed good ſervice, except where perſonal ſervice is 
ed. | wen 


TR alternative in this rule—place of abode, or ſuch place, &c. 
ere he may be found, was objected againſt. But Mr. Juſtice 
er that there were many attornies, who had no fixed 
* Pace of reſidence; that therefore, ſuch place where he might 

'ea, though not his actual place of abode, was mentioned. 


ut wh ; | | 2 
% here name and place of abode is entered, then ſervice at that 
y : 2 the P oper ſer vice. W = ; | 
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day of the term, the declaration muſt be delivered 
the return day. een emen 


each ſide, and not of the lord of the manor: Evidence of ound. 


rubbiſh, or any the ſmalleſt broken ſtones of any quarry or quai 


not prove a right of ſoil concluſively, againſt evidence that they " 


againſt all mankind. 


— 


Rule, Mich. 10 G. 2. Upon all proceſs on the firt an "er 


. C| - | .. * 
s it | 
Te» # 4 } 1 00 
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, 


Effoign Day. © | 
OILING a declaration on the Effoign day of the term is oy 
KL to be a declaration as of the term itſelt. 


«a 4 


Right of Soil in an Highway. ü 


N a queſtion of a right of ſoil in an highway, it was ch. 
tended, the preſumption was in favour of the frecholden q 


ſhip was offered on behalf of the lord. The judge who tried hel 
it not ſufficient to repel the preſumption. . On the motion for a nen 
trial, contended, that the jury ſhould have found upon this evidence 
And that all preſumptions of this nature admitted proof to the c- 
trary. Thus taking gravel, &c. was a prima facie preſumption of 
the right of the ſoil. ES ORC 


By the 5 Eliz. c. 1 z. J. 3. ſurveyors of the highways may lt 


within any pariſh where they are furveyors, for the repair of ths 
ways within their pariſh or limits, without the controul, licence, 0 
conſent of the owners. Therefore taking ſtones, &c, away, we 


as ſurveyors. 


Poſſeſſion is evidence of property: But if poſſeſſor will acknowkdg 
he is in for another, that is evidence, not only againſt himſel, d 


Paſſing over another's ground is, prima facie, evidence of a" 
of way; but you rebut this if you prove he aſked leave. 


A gate croſs a road is a nuſance, unleſs it be an ancient gate, * | 
not then, though a modern would. And a nuſance ſhall 0 
preſumed, becauſe that would be preſuming criminality, which 
law never doth preſume. 1 


; As to the preſumption of the ownerſhip of the ſoil of an 5 
highway, whether it be in the lord of the manor, or in the o 
of the freehold on each ſide. 


Bri 
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Chemin. Plac. 10. Note, by all the juſtices, the king 
D 4 highway but paſſage for himſelf and his ſub- 
* the freehold is in the owner of the ſoil, . 


that the ſoil and freehold of the highway belongs 
_— the lands of each fide, and therefore he ſhall be ob- 
"w 0 cleanſe the ditches. | 
16h. Abr. 392. Generally, the owner of the foil on both ſides 
the way ſhall have the trees growing in the way. 


Contended, on the other fide, that the* preſumption in all caſes 


 manors, from time immemorial, were owners of the ſoil. If 
ho other right of ownerſhip has been exerciſed, the right continues 
where it was . 


Jonce of the manor hath the freehold and foil of the highway, and 
right have diſtrained, but is prevented by the ſtatute. Et ex hoc 
ſquitur, that the lord of the manor is owner of the foil, Keihoay, 
141, | a - 


recciſed any judgment upon the evidence, repelling the preſump- 
on, As to the preſumption, I thiok the principle of the more 


ancient than the grant of the manor, If no body can ſay they have 
(ny argument or proof of property in them, then it belonged to the 
crown, and paſſed with the reſt of the lands. 5 


But if the roads paſſed through the property of others, and are 
o ancient that no body can ſay when they were made, or ſpeak to 
Property, the only queſtion is, where is the farſt preſumption upon 
Kat naked, tric, abſtracted caſe. e 


ds [tripped of evidence, that it is in the owner of the land on 
ich fide, But this is only ſuch a preſumption as is not like a title. 
Acts of Owner 


dale been {et up, ſo as to avail againſt the title. 


Uh the lake of certainty (and it does not matter here how it .is 
| mined, if there be 


de owners on each ſide. 


=2 | = 5 But 


wis. that the lord of the manor was owner of the ſoil. The lords 


 Brioke, Chemin. Plac. 11. Notre, where a man gives a manor, the 


Lord Mansfield —My great doubt in this caſe is, whether the jury 


modern authorities is rightly taken, that the preſumption is in favour 
f the lord of the manor, even though the highway may be more 


| think the reaſon of the thing is, when the naked preſumption 


(hip againſt a title once clearly eſtabliſhed, would not 


a certainty) the preſumption is in favour of 
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nant in one of them, who pays to his immediate 
over to the lord. | 26 461; walk 


cauſe he has not room to turn. „ 


Another agrees to pay five guineas for gathering coals on the fi 


of right of property, rule granted for a new trial, but on payn 
of coſts. REST, 


” gh "—_ a U — 
r 
a- * — 


action, unleſs to ſave the effect of a fine, in which the ſtatute 


ration of parliament, that the caſe in Salleld and Lord Raymondis 


gain the poſſeſſion by entry, before you can part with it. And tbe cn 


— 


But there is alſo a preſumption in farqur of the a B 
the preſumption ſtand in favour of the lord ? n þ 
allignor, who | 


A tenant applies for leave to pull down one of theſe cotugy 
le cottage; 

Theſe are recent inſtances, and preſume more ancient FY 
ownerſhip. | * 


but then thinks it not worth his while. 


This is ſtrong evidence. The nature of all evidence is, th d 
trary evidence, if to be produced, will take off it's weight: | 
here is no ſuch contrary evidence. I imagine the jury took ü 
direction for a nonſuit. 35) od jr Re 
Mr. Juſtice Gould having ſtated to them that the evidence wxn 
ſtrong enough to repel the preſumption. En, | 


On theſe circumſtances, and the ground of it's being a quell 


Entry. 1 


Doe, on the Demiſe of Davenport, againſt Duncan 
O a rent charge, ariſing from coal mines, with clauſe of 


entry for arrearages, entry held not neceſſary to maintain 


4 H. 7. made it neceſſary. 


Bur. 1995, was cited. Lord Raymond, 750. And 14 G. 2. 6. 
which provides, that in all caſes between landlord and tenant, with 
any formal demand and re-entry, the ſheriff ſhall and may deliver N 
ſeſſion. And it was argued, that this ſtatute was a conſtrudiie ech 


namely, that wherever you can enter, you muſt - and that you Þ 


ſel who contended for the neceſſity of the entry ſaid, he could 7 
to the contrary any caſe, or any thing, on any general pripciple ay 


L 
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5 


4 Manyfeld aſked what was the reaſon, of the diſtinQion be- 
= non-payment of rent and the other caſes. 215 


Davenport took a diſtinction, and ſaid that, cms. condition 
oken, the eſtate in this caſe was ſaid to reveſt, which, he appre- 
nded, was an incorrect expreſſion; for that the original eſtate 
ioued; but where the grantee had a eſtate in the lands, but 
nerely a naked power of re-entry, ther e he muſt enter, or have no 


F 


| 7 


14100. 


Mr, Vallace—That the re-entry was not one in form, and actu- 
| but an entry in law. 5 WES: 


Where an heir ſhould enter, and fame body enters before him, n. 
5 h . . | atemen 
he old dodtrine of abatement and intruſion is not zow ſo held, that nde one en. 
counſel upon a circuit would give advice to make an actual entry, ters after the 
6 of juſtice is it to anſwer? 3 1 anceſtor, be- 
hat end of juſtice is 9 M e "age ; annua Py 
arafion is where one enters, or continues in poſſeſſion, after an eſtate for life determined, to the prejudice of 
emainder, or reverſion. There is alſo diſſeiſin, which is ap vnlawful entry, and ouſter of him that hath 
dnl ſein, - Uſurpation, where one who has no right to preſent, preſents to a church, and his clerk is ad- 
ited and inſtituted, and continues for fix months. Diſcentinuance is where he who has not the full right, 
liens, ard puts the party injured to a real action. Deforcement, properly, is where he who has not right, 


. 


w recovered againſt; the perſon who hath the right; or holds poſſeſſion from him who hath the right of 


Noperty, but never had the poſſeſſion.* x * Vide Hale's 
1 EZ: 8 85 Analyſis, ſ. 
Fines, I own, have a technical reaſon, with reſpect to entry. It 43: Oo. 
Lit. and 3d 


pears by Coke, that their operation is to diveſt all legal poſſeſſions, Commentarice 
nd reduce them to a bare right; therefore you muſt enter to reveſt | 
be poſſeſſion, 0 1 | 


la caſe of vacant poſſeſſion, the old form was, you muſt enter 
ind ſeal upon the premiſſes; but if there was any perſon to confeſs 
Properly to the ejectment, it was not neceſſary to uſe this form; and 
ie ſtatute ſeemed to have intended only to determine as to va- 
[ant poſſeſſions. Or ſuppoſe the meaning to have been otherwiſe, 
gt not he argued the legiſlature, in that inſtance, in a caſe be- 
Ween landlord and tenant, and the parliament, more compoſed of 
2 than lawyers, might not they think they were making 
", and not advert that it was law before ? . 


Lord Mansfield obſerved, this often happened and that there had 
"12 caſe, where Sir Eardley Wilmot cited ſeveral inſtances of it; 


nd that it was particularly likely in this caſe. 


Ll Manfield—I was upon the trial, and continue clearly of 
| Oy that re-entry was not neceflary, except to avoid a fine, and 
ils neceſſary, by the expreſs words of the ſtatute. If eject- 


E 
ents had been known then, in the uſe to which they are now a- 


k led, the | 


egillature would, probably, have mentioned them. 
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than that of obliging to a troubleſome ceremony, to take the 
of it's being omitted, or informally executed, to turn ib 
round, and avoid a juſt debt. e eee Wo aan 


contended to have been made by his father, in 1684. 


court of Leicgſter, could be admitted, which was the principal poi 


comes from the ſpiritual court, but the hand and ſeal of that court 


a” . 9 8 
— . Ee Irn- 
e e re 


. 


But, to make an entry neceſſary here, would have no other <a 


CN; 10 


Ludlam, on the Demiſe of Hunt. 
In Ejeciment. 


* ane ſerved from the Leicefter afſizes for the opinion 


This was upon the will of Samuel Ludlam, in 1798. 


His power of making the will turned upon the validity of 2 yil 


A queſtion aroſe, whether a copy of this will, from the find 


And it was argued, that no rule of evidence was more clexr ad 
certain than that when a deed or will is to make a title, the deedo 


will muſt itſelf be produced, and not a copy. And that ever ſud 


the caſe in Rolles, ſo it hath been univerſally held, and that unn 


many and good reaſons, and in conformity with the ſtatute of trad 


That though it would be too much to ſay, that on all occabr 
the evidence of a copy ſhould be refuſed, yet, that there mult l. 
very ſtrong reaſons to admit of any thing that might any way n 
to tend to the prejudice of ſo general and uſeful a rule. The co 


is not the proper evidence here, to prove the authenticity of a wil 
by a copy. 65 201 | 


Poſſeſſion has gone ever ſince as it would have gone without de 
will. me 


There is no other evidence of the will but this copy; ani, y 
the nature of the thing, a will is generally capable ot other cin 
dence, 


But the mark of the executor (for he did not write) is pe 
to be compared to the mark he uſed to affix to other inſtrument 
This was a mark ſet to a bond given to the ſpiritual court for 
ducing the will. | er 


g | 1 


* 


There is no ground in authority or reaſon for admitting compari- 
That it appeared the will was never in poſſeſſion, if it ever ex- 
vhtful, the court would incline always. 


£7 


gt, and lands incloſed there by act of parliament, the act 
ment being a liberal action, and they having only the lands in 
ietion, they could confeſs for no other. AR 016 
take the beſt evidence of which the caſe would admit. 

And if there has been 90 poſſeſſion under the will, there has been 


reſumption againſt it. | 


ted by producing it, you may produce the counterpart ; if you 
t produce the counterpart, you may produce a copy, even if 


uced, you may go into parol evidence of the deed *. 


When poſſefſion had gone againſt a will for moſt part of thirty 

dars, and the will from that time, the time of its making, never 

peated, the evidence of the will went beyond the poſſeſſion. 

id here all the family are evidence to this will, by ſigning the 
ity to the ſpiritual court, by allegation, by all kind of judicial 
beredings, and the poſſeſſion has not been adverſe to the will. 


Mr, Juſtice Aton Evidence from the regiſter-book has been 
red in two inſtances. The court of Chancery in the caſe of 
"$6 and Fofter, decreed that the copy or probate of a will ſhould 
<ccived in evidence as the original will itſelf.—Now the court 


0 ancery never decrees that ſhall be evidence, which in its na- 


18 nat evidence. 


1 | | 
2 eſt Optima quam res recipiat probatio ; in qua fi ſumma deficiant 
b u * liceat decurrere: nunquam autem per infirmius probare licet; 

ontes ſuppetant rivulos ſectari. 
Lord 


That in fvour of the heir at law where circumſtances SS 
1s to another objeRion, which was, that this being in Knar eſ- 
parliament ſhould have been produced. —It was anſwered, that 


01 the other fide, that the rule which held in all caſes was only 


o ſuch adverſe poſſeſſion as might be evidence towards inducing a 


Lord Menfeld—The caſe is clear—a man by loſing the evi- 
ice of his title ſhall not loſe his eſtate. If you cannot prove a 


0 cannot prove it to be a true copy; if a copy cannot be pro- 
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require a finding much leſs tri and circumſtantial than a ſpec 


Ccke (who yet admits that by the words aqua ſuam the (oil ul 


out. e 


e ns. 


| Lord Mansfield obſerved, that it "_ tated all the ſubſerib 
witneſſes were dead, the laſt in 1736, * of nk v 
all 1 evidence which ham be * 3 


Separate Fiſhery, | 


H E ee is, that he who . a ſeparate fiſher 
owner of the ſoil. Vide Skinner 342, Sal Bry 
title e ae Co. Lit. 121. ad. Abr. Pa 


This was upon a caſe. dunk which | was 1 ei 


verdict. And Lord Mansfield, I think, was of opinion, bay Not 
withſtanding Lord Coke's obſervation, the preſumption certan 
was, that the man who hath ſeveral fiſheries is the owner of th 
ſoil ; and that Sir Jobn Davie obſerves upon Coke's odjection toth 
contrary, and denies it expreſsly ; and then if there | 1s no evident 
to the ER the preſumption ſtands, 


Mr. Juſtice An That notwithſtanding the Fn; if 


paſs) the caſe in Salkeld 637. Caſe in Brooke plac. treſpaſſ cited 
Mr. Wallace, and another . ſtill 8 4 ok vich Sir * Dau 


go to the contrary. 


Curia omnis aſenſit. at 4 46: I 
Juſtification 
HEN three perſons join in one ;uRtification the ili 


tion is good for all or bad for all. Str. 1104. quoted. | 


Tenant n Year to Year, 


0 RT GAG EE * * tenant with declaration * 
ment, the tenant defends to the ejedment, under coi 
that if he did not defend, he ſhould be turned out. 


Contended, that ns by mortgagees are not conſidered 
claims under an adverſe title, but as means of coming t wy 
.and therefore notice of ejectment is not neceſſary in ſu of x 
that manner which 1 is required, where a landlord turns thc 


n 
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B_—— | 


The defence on the part of the tenant was called by Lord Mans- 
I moſt wicked defence; and he ſaid, that ſuch an objection 
| © cover ade before as the preſent. The mortgagee when he 
os an action of this nature, would never ſuffer the mortgagor 
or the tenant out of poſſeſſion. From year to year, is an eſtate 
dich huſbandry tequites to have ſtability, and the law will not 

fuſe it. 


[ great eſtates, who gives notice, the landlord or tenants? 


| would not have it thought, if the tenants are ready to attorn, 
1d leave their landlord, giving him notice to defend, that the 
portgagor ſhall turn tenant out, - PL 


Tenant from year to year, every year is a new demiſe, and may 
e ſo pleaded. | 


Mr, Juſtice Agon — The ſerving the tenants with the declaration 
$ the form only by which the mortgagee requires the rent againſt 
e mortgagor, who is his tenant at will, after the condition 
roken, | | 


| Mortgage ſays, 1 come for title on the whole eſtate of the mort- 
gor, I ſhall not turn 6ut the tenant; if I would, the court 
ould not ſuffer me. 


Lord Mangfeid—It goes equally to paramount poſſeſſion, and I. 
unk there would have been no difference if it had been a leaſe for 
=” | „ 


The mortgagee only makes uſe of the proper form : judgment 
il £0 againſt a nominal perſon, and tenant cannot be hurt, if he 
"ll do as be ought, not make any defence, 


luria omni aſſenſit abſente Mr. Juſtice Willes. 


The King against George. 


N a ſpecial verdict, in which the queſtion principally arifing 
h 1 whether reſiants in a manor within an hundred, owing 
I "vice to a leet within the hundred, but not comenſu- 
2 x t with it, the limits of the hundred reaching be- 
= the leet, ſhall be obliged to ſerve as conſtables out 
bet, but within the hundred. 
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ſait=ſervice ariſes on reſervation. 
and women, and others particularly exempt by the ſtatu 


2 Ventr. 344.——It appears by the latter, tenants j 


exempts them, but he does not ſay from being conſtables, 


_ cuſtom be obliged to be conſtable, | That is, I apprehend, by fnd 


— 


| Serjeant Davy — It was argued that there ard two ſons " 
ſuit-heriot and ſuit-ſervice. Suit-heriot is on commoraey, 


% 


With reſpect to ſuit heriot, it binds all except biſhop s, freeka 


EE IS * te 

bridge —and tenants in antient demeſne, though not 00 they 
ſtatute, but on account of the dignity of their ſervice. 8 
Q antient 4 
meſne may, notwithſtanding, be made conſtables 4 . 
dred. e # ve Sol 


Fitzherbert 161. folio edition. Tenants in an antient * 
are not bound to do ſuit at the ſheriff's leet; there is a writ w; 


80 women are exempt from doing ſvit 3 but a woman may | 
ing a ſubſtitute.] Vide Wood's Inft. 


3 Keble 230. King and King. Queſtion whether living uit 
an inferior leet will exempt a man from being conſtable of an hu 
dred ? Hale ſaid 'twas what the court leet could not meddle wil 
and the hundred extended beyond the leet. 


11 Mod. Regina and Fennings. Court held defendant not «& 
cuſed, though an inhabitant of the town of Farnham, notwithlian 
ing it appeared that no man of that town was ever known toe 
cute the office of conſtable of the hundred; therefore it wil i 
follow that if a man cannot be obliged to do ſuit in two lects, 
he cannot be obliged to be conſtable, becauſe he does ſul. 


Lord Hale ſays, he that owes ſuit to the leet, owes none to 
hundred, but by cuſtom he may do ſo ; and here the cufan 
alledged and found upon the verdict. 


On the other ſide by Serjeant Burland—Contended, that 
leets were ſeparated from the tourne, for the convenience ct 
hundred, no perſon ſhould be liable to do ſervice at 1w0 ' 
eſpecially as when he had found pledges at one leet, all th 
pofes of the antient policy were anſwered. And ſo in Geb c 
mentaries on Magna Charta, chap. 10. and on the Statute of d 
bridge. *Tis carried fo far, that if a man has hoofes in tw" 
he ſhall be obliged only to do ſervice where he is refident; 
ſomething farther, that if his houſe ſtands in two leets, 0 
obliged to do ſervice only whete his bed ſtands. Haris 
Cor. 1. 


Y 


— ä. 


k. B. 
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ure leet is in no reſpect inferior to the juriſdiction of the 
Fo 175 viſu francs plegii, as the ſheriff's tourne of the hun- 
7 mo and therefore that a perſon doing ſuit at the leet, can- 
4 be luble to be choſen conſtable. ” 


Regular conſtables are to be choſen at the leet, and the jury who 
ſelants chooſe them; they are ſuppoſed to be choſen from 
moog the refiants. They could not before the time of Ew. 3. 
1 is the xra of the inſtitution of juſtices, be choſen, unleſs 
cent at the court leet, for they could not be choſen but in the 
bolt, and when the ſeſſion of the court was diſſolved, the ſteward's 


iſdition ceaſed. 


[f they were reſiant, they were obliged to be preſent, or were 
enable to the jury; if preſent and refuſing to be ſworn, they 
te ameſnable to the ſteward, | — | 


With reſpe& to women, it cannot be applicable to the hundred 
za coſtom to chooſe women as conſtables for the hundred; for 


een already obſerved, a conſtable could not be choſen but from 
hoſe who were preſent at the leet—and beſides, if ſhe could not 


ot be obliged to ſerve herſelf. 


That tenants in antient demeſne were under a particular exemp- 
jon; but the non-liability contended for is not in the nature of a 
articular exemption, but more favourable. 


aw or by the Statute of Vincheſter? The more antient authorities 
re, that he came in by the ſtatute. 


both theſe courts may be held at the ſatne day and hour, and 
© Cannot be attendant on both; and the law will not impoſe an 
upoflibility as a general duty. 


It is not Rated that this is a ſubordinate leet; for where a leet 


" 2 particular juriſdiction, it may be otherwiſe, as appears b 
W's Pleas of the Crown. _ 


* Nome! too that it may be a cuſtom that the reeve and a 


ad that all the reſiants ſhould attend. 


That 


omen were exempted from attendance on the Jeet. And it has 


nd a deputy, and nobody ſhall be obliged to be a deputy, ſhe could 


Tis a queſtion, whether a conſtable is an officer by common 


den my attend, but in the ſame places. Cre. Ju. It is 
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That it is not found that the manor of Abbe; Woatmn is ih 
the juriſdiQtion : But this is not finding that it was ever pun, 
cel of the hundred. This is not found ; if it were, What tal? 

ſay of a freehold which may be within the manor, but gs 

parcel of it, | ge ws 
That the caſe of King and King in Freeman and Keble is ny vw 
ſatisfactory authority. Lord Hale is made to ſpeak unintelipiy 
and alſo is made to contradict his own declared opinion in wy 
of the Crown, where he ſays, ** conſtables were by the Statur 
Wincheſter.” | eee v0} 40h 
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That "tis very extraordinary that no oth book ſhould 15 
theſe ſuppoſed opinions. e eee 


As to the caſe in 11 Mod. that from 7 fo 11 Mad. is x | 
authority as can be. That the reaſons given in the 11 Md ar 
bad, that it cannot be ſup poſed they came from the bench, 
is the lord's having a right to fit as judge in the leet, to the juy 
chooſing a conſtable. 5 i e 4 
Replication. Setjeant Davy in reply I have found a great part of my ani 
ment anſwered as I expected, and ſhall therefore give the coutt e 

little trouble. 3 


That a man cannot be liable to do ſuit at two courts at on 
becauſe a man cannot be obliged to be in two places at once, «0 
two incompatible offices at once, I admit, that the ſame faith ne 
not be given to the public at two leets ; this may be good ag 
neral argument, but there muſt be a particular cuſtom ſw 
which ſhall make leets as they were once generally, liable. 


As to the incapacity of a man's being in two places, [ (halll 
diſpoſed to grant it; but what will follow? Not that he may pt 
a general exemption, but in caſe he be choſen in one colt! 
may ſpecially plead this to exempt him from ſerving at the ln 
time in another: but this will be only an exemption 5 1% uh 
and ceaſe with the particular reaſon “. 


My brother farther draws an inference, that becauſe a man al 
not do ſervice in different court-leets, he cannot ſerve as conſt 
The juries ſay he cannot chooſe a man as conſtable, but who 

either refident and at the leet, or obliged to be there. 


—_ 


* Ceſlante cauſa ceſſat effectus. 


Suppeu 


8 9 3 


Nn 


" Michaelmas Te 


ſing 5 : 
ig orn, but puniſh him for refuſing to be ſworn equivalent 


| the ameroement at a court leet, 


ther ſaxs, ſuppoſin there is a cuſtom in general, that 
11 a et ſhould ag chr the leet, though without the 


an antient cuſtom, that they, do ſerve, If a cuſtom. is duly found, 
| pprehend that they do, is evidence they ought, But, ſays my 
other, 'tis only evidence of the fat. I have not ſagacity enough 
\ take the diſtinction ; the exiſtence of a cuſtom is evidence of a 
tom, as the exiſtznce of a thing is evidence of its being. 


The objection is very curious, that ſaying the manor is within 
ge hundred, is no finding it to be parcel of the hundred. How 
\ they uſe the word in other places? The reſiants within a place 
e refiants of a place; the reſiants within the hundred, which they 
feak of before, are reſiants of the hundred. A manor within the 
undred is parcel of the hundred by neceſſary preſumption, and 
nult be ſo underſtood, unleſs the contrary be found. | 


Next my brother attacks my caſe on the authority of the report- 
s names, and of the nonſenſe they make the judges talk. As to 
he names of reporters, were they to ſpeak their own ſentiments, 
nd we were to judge from them and their language, God help 
ie judges !-I with reporters would give us the judgment rather 
ban the reaſons, But if the judgment in both reporters agree, the 
wort will look to the judgment and authority of the judges ſo agree- 
bg. As to the nonſenſe the judges are made to talk, that ſhall 
| placed to the account of the reporters. | 


Mr. Juſtice Aſton—It is ſet forth there is and hath been an hun- 
ed from time immemorial, and that the manor is within the hun- 
Fel; this I muſt take as parcel of the hundred: and it is farther 
x forth, that from antient time the reſiants were liable to do ſuit 
dd ſervice at the lord's leet—and farther, that ſuch as were choſen 


face of conſtables within the hundred. And the defendant, be- 
z lo choſen, refuſed to take the oath or ſerve the ſaid office. 


Vhether conſtables were by common law or by ſtatute is not 
much conſe ' 


"Tor 2 . 

ein opinion, they are by the common law. As to ſwearin 
conſtables 

auth In | be 5 . - 

hs as leet, before the juſtices were impowered to ſwear him, 
. © enable to the next court, I do not reckon women, and 


Klang . 8 5 OR . 
LOT particular incapacities, are within the nature of this 
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he will not be ſworn, what can be done ? Not make 


iced, yet no ſach cuſtom is found. *Tis only ſtated that there 


y the jury in the leet have of antient time been uſed to ſerve the 


quence to the queſtion. But by the better and more 


, It appears by Hawkins, if the party did not take the 
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In the abſence of 


Suit contra de efendentem et judicium fuit pro Rege. 5 
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As to tenants in antient demeſne, I am informed! dom om the 
in Shower and Ventris, of the King and Bettefworth, that ten 4 
antient demeſne were liable to ſerve as conſtables. As to — 
inabilities, they would be excuſed when they aroſe; he wit, 
this minuter queſtion to be thrown out of the caſe, and rk 
the general queſtion to be conſidered, whether teſiants of ac 
leet within the hundred ſhoold be liable to ſerve as conſtable f 
the hundred, thou ogh not within the leet, but extending 


ord Mansfield, he declined 


giving any cpu 
TG \ 
"Hari ulterius de bac cauſa fed ut meminiſſe « vi 


2 Curia Mun 


| | Outlawry, 


appearance, and putting in bail. 


Mic. 12 6.5. Rule of court that defendant muſt enter into t M1 
As above, of appearing and putting in bail to a new original, 


2 Str. 11 56. Caſe to the like effect, 


The new original muſt agree in the nature of the aQian, and th 
ſum in demand. 


3 Levy. Where the outlawry i is rc e moſt al 
__ a new original, if in another county. 


It was doubted, whether the words that he may declare ſoul 
have an imperative conſtruction, he hl declare. 


Mr. Juſtice Aton ſeemed to think they were not wy 


and that a new original was only neceſſary where the party ch 
to declare in another county. 


Rule of Pradtice. 


a 


SET TLED rule of __ court not to enter ark 


cial arguments, the laſt paper day of the m; 
would delay the motions till the next term. 


Michaelmas Term, 13 Geo. 3. K. B. 571 


Toll. | 
New Pil. 


nor of G. for non-payment of toll, 


[ 
The jury found for the plaintiff, | T 1 e 9 


Motion for a new trial, on the. ground that the conſidetation laid 

\ ſame of the counts was not ſufficient : and the verdict being 
eneral upon all the counts, no judgment could be had upon it, 
cauſe the conſideration in evidence was inſufficient on ſome, and 
| jury had found upon the whole matter. | 


pr Curiaw—To prove that the counts as Jaid in the declaration 
ce inſufficient, is no ground for a new trial: you muſt come in 
reſt of judgment. „„ . | 


[f the jury find right upon the -whole, on the miſtake of not 
nding _ a right count, the court will be very averſe to granting 
new trial. e | e 1 


Rule to ſhew cauſe why judgment ſhould not be arreſted. 


Indictment. 


HET HE R good on 13 Ges. 1. c. 5. which provides 
V that gatherers of ends of yarn ſhall be brought before a 
Pſtice, Exception therefore was taken in arveſt of judgment, 
ut the offence was not an indictable offence. | —w—_ 


10 this Mr. Buller obſerved, that the 17 Geo. 2. had provided, 
{it upon canviction the offender ſhall be deemed an incorrigible 


90e. . ; . . 
h that the words duly convicted, can only mean on indict- 


* 4 other fide it was denied that the ſecond ſtatute took away 
ay e of puniſhment by the firſt ; becauſe the object of that 
8 10 ro into one all the different acts with reſpe& to va- 
— and it recites the former ſtatutes without any expreſs words 
4 9 different mode of puniſhment: ſo that duly convicted 
a han ſtood in the manner provided by the original ſtatute. 
eſtes te of the lame opinion ; and the judgment was thereon 
and recognizance diſcharged of courſe. 5 
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Return. 


HERIFF'S return is not #raverſable—you can only * 
an action for a falſe return. | 


1 £ 
ww" 7 


Appointment of Overſeers. 


T WO appointments being made the ſame day, and it jy 


| appearing which was firſt, the court on the caſe ſtated yer 
immediately of opinion, that a third made the following day mul 
be held good, and the foregoing void for uncertainty. 


However, a rule to ſhew cauſe was granted, vide infra, | 


Outlawry. 8 


8 to the matter of appearance abovementioned, it was aſte- 
wards mentioned in the court that by the ſtatute 4 & 5 
& M. no perſon who ſhall be outlawed for any cauſe, matter, « 
thing, treaſon or felony excepted, ſhall be compelled to appexr in 


perſon to reverſe the outlawry, nor to put in ſpecial bail; except n 


caſes where ſpecial bail is required, Salk. 290. Vide 2 Str. 117, 
Senecold and Hampſon. 


Rule where Judgment goes by Default. 


0 U can't deny the ſubſtantial charge, where judgment got 
by default, but you may go to extenuation very properly 10 
evidence. > 


Compoſition on a Penal Act. 


AA OTION for leave to compound on the building act if 
conſent of the plaintiff—the court would not grant the ru 
as of courſe, for that it might be covin or colluſion. 


able to the ſtatute, and the miſpleadings corrected, " ws 
might be made—in the meanwhile proceedings to be ſtald. 


Court directed that as ſoon as the buildings were fioiſhed Wes 


- 


4 1 


Michaelmas Term, 13 Geo. 3. K. 


„ 


Coſts. | FP 


N all cauſes where juſtices of peace, conſtables, &c. do an 

thing in execution of their office, they may plead the general 
iſe; and if verdict for defendant, or judgment by nonſuit, liberty 
o tax the double coſts. Ss 
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General Ganſell, the defendant, was illegally arreſted, and the; 


the afliſtance of divers perſons, entered, by the 0UTER D90R, 3 


Lee againſt Ganſell. 


N a motion to ſhew cauſe why the defendant ſhould n | 
| diſcharged out of the cuſtody of the marſhal. 


The ground inſiſted on to maintain the motion was, that Mij 


reſt therefore null and void; and that he ought to be diſcharged fi 
the conſequences of the arreſt. —- | 


Caſe, that the defendant having lodgings to his ſeparate uſe, a 


the door thereof being ſhut, the ſame was broke open, contrary! 
law, in order to arreſt him. The arreſt thereon bad. 


The caſe was ſtated thus, in anſwer to this ſuggeſtion : 
Major General Ganſell had lived for ſeveral years in lodgings, take 
by the year of Mr. Mayo; which lodgings had one common ei 
into the ſtreet, by the houſe door. 


The plaintiff, in proſecution of a debt, with a due warrant, u 


Note, This caſe had been before in the Common Pleas, on the 2 
September 1773. And J have ſeen a printed account of the caſe, which laſs 1 
it was tried by Mr. Juſtice Nares, on three ſeveral indictments, preſe 5 
Major General Ganſell, for maliciouſſy and FELONIOUSLY — 
Hyde, bailiff, and others,” named in the indictment. And that, wy * 
of law, Mr, Juſtice Nares had expreſſed himſelf of opinion, that the b, 
General Ganſel, that his houſe was his caſtle, was indiſputably ſuund 997 


The jury found him noT 6viLTyY, 
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em and being in thus, they aſked for the General; but were 
7 and obſtruQed by force : And going up ſtairs to his apart- 
- und him upon the ſtair-caſe, and were endeavouring to fol- 
5 1 in in, and that Hyde, the bailiff, ſhewed him the warrant ; 
i oa his getting away from them, as he was juſt entered in at 


e door, and before he could ſhut it to, got his knee in, and a piſ- 


at him through the door, thus partly open, by the ge- 
oy 2 ruſhed be and el L Sag 22 
ober piſtol. That at laſt, however, they arreſted him, by 
©, in conſequence of his reſiſtance, and for their own ſecurity. 
And thus that the arreſt was good. | 


The evidence on affidavits was much the ſame as on the trial in 
he Common Pleas, CO 


The point firſt relied on in anſwer was, that the arreſt was good, 
tecauſe the door of the lodgings was not broke open; but the ſhe- 
rf's officer had firſt made a lawful entrance, by puſhing in a part 
of his leg; and if he was afterwards turned out, he might well force 


ke door, to execute the proceſs, | i 


The evidence was entered into to prove this part of the caſe. 


of law, that if an outer door was open, an inner door might be 
broke, and the arreſt legal. Tl FR 1 


In Hals Pleas of the Crown it has not been ſtated whether the 
owner inhabited. Nod Ee. 


That there was a caſe of chambers in a college, and if A. 
lis a chamber, and the door be broke open, you may have an 
noitment, quare domum manſionalem fregit ; but this, ex neceſſitate 
ra, leſt juſtice ſhould fail. And the lodging is not the manſion- 
houſe of the party, to defend him from arreft en civil proceſs, though 
lim to proſecute criminally againſt a wrong deer; ſince the owner 
of the houſe, who was uct robbed, could not proſecute for the rob. 
ben; and it is neceſſary ſome body ſhould, 


e 83, takes a diſtip gion where there is but one common 
ace, and where there are divided houſes; for if there be ſepa- 


ate poſſeſſi 8 i . 
R this ſhall of itſelf only put the occupant in the ſtate 


LY 8 Michaelmas term, Lord Chief Jeſtice Holt; where 
arr \ ave ſeparate rooms, and keep ſtair-caſes ſeparately, yet have 
J by one door with the owner, the inditment muſt be guare 
3 | 


Bat if this fact was doubted, then they contended, upon the point 


it may be to ſecure his property and per ſon from robbers, and enable 


domum 


a — 
nn 
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domum manfionalem fregit, of the owner; and they are 
mamſionalis, of the inmates. An old clerk ſaid, the praflics fe don 
according to Keeling's book, on which Juſtice Hole ſaid be ad ber 
his judgment. Theſe apartments were taken by 
tain rent. i x | 


ſaid he grounds 
the Fear, ON cer 


Caſe 13 of his preſent majeſty, A. tried for burglary, in WW. 
open the manſion-houſe of Chandler, who was an inmate, ang f 
taken a parlour and ſhop. in the dwelling-houſe of the . 

Though the houſe was divided into ſeveral apartments wy 
owner inhabits in one of them, yet this was contended to he 
manſion-houſe of the owner,  _ 1M. 


1 
\ 


* 


All the judges, on conference, held, that the indid ment was we 
laid: For as the owner inhabits one part, there would be 35 fendt 
in ſuch an inſtance, which happens frequently in Landon; but ei 
preſsly otherwiſe if the owner had inhabited any part. „ 


Farther, it was argued, in the third place, as a very importy 
quc ſtion, whether the arreſt be illegal, even taking this to have be 
the manſion-houſe of General Gunſell. 


The ſheriff is to take defendant, if within his bailiwick, J 
"Treſpaſs, 390, where Littleton and the reſt hold, that the ſherf 
on a fieri facias, is not warranted to break the houſe, and (uulll 
liable for treſpaſs: But the taking of the goods ſhall be excuſed; a 
accordingly Dalton. So that, though they are liable to treſpal 
the arreſt be z/lega/, in doing what exceeds their authority, yet vi 
is done by authority ſhall be good. 


Conviction Objection to reading of Lee's evidence, as convicted of peru 
does not hin- It was held by Lord Mansfield, that cunviction was not iuffcit 
till a man be unleſs judgment thereupon. Lord Mansfield ſaid, he thought ti 
attainted by did not exiſt a caſe in law, where a conviction could be read 4% 


judgment. judgment. A man may move in arreſt of judgment. 


Mr. Morgan mentioned a caſe, in which, he ſaid, the cout 
was admitted without judgment. They pleaded againſt a 1. 
as feme ſole; ſhe pleaded her coverture: And the conviction ub 

| mitted of her huſband, for tranſportation, in order to bar the 
of coverture. And the ſaid plea was accordingly adjudged ina 


Lord Mansfield—This was evidence in a civil action, to make 


ſeme liable: It went to prove there had been a tranſportation, 


Mr. Juſtice Aſton obſerved, that the conviction zl ond 
made by a ſpecial act /ufficient evidence. To which Lord: 1 


* 
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2 


bet added, the judge made a regular judgment in felonies for 
on ation; and as civil evidence you may read a verdict, but not 
dere a 4 ability is to be introduced on the crime of the party. 


0 the other fide, in ſupport of the motion on the caſe, as ſtated 
on the evidence on their part, it was argued to the following 
——_ oY HAIG Bo 


«ticular regard to the liberty and ſecurity of men in their houſes. 
dt that on all the caſes cited, it appears it would have been burg- 
n to have broke open the apartment or lodging houſe, to have 
bl General Ganſell, And not one caſe, in which the ſheriff can 
reak open the door to arreſt, where to rob it would have been 


| one door. There is no doubt it would have gained a ſettlement. 


As to the right of keeping and detaining on the arreſt, in 
he caſe cited from Brooke and Dalton, there is a caſe in Atkins, 
8, where a petitioning creditor, who could not arreſt, got 
he debtor where he could be arreſted, and then got his own 
bt; and from the perſon who might have arreſted, the bene- 
t of the arreſt was taken away, and the bail diſcharged by 
ord Hardwicke, becauſe the petitioning creditor, through whom 
came to the opportunity, had not the right of arreſt. 


lt has been much relied, that though an action would lie, yet the 
neſt (hould be good, to keep the general in cuſtody. Now wher- 
era privileged perſon, in conſequence of his attendance on a court 


ling to an action: But the party ſo arreſted ſhall be diſcharged. 
Ind here, that if the arreſt was unwarrantably made, the court will 
"permit the parties to take advantage of their own wrong. [Nemo 
rabitur de injuria ſua propria.] 


dd the other gentlemen, infiſted ſo much on endeavouring to 
ay the act, as ſtated by the general, becauſe he thence took the 
) to infer, that they did not rely, ſo poſitively as might appear 
Words, on the point of /aw, 


Obſervation on the evidence. 


= "oper judge, and by the proper trial, he ſtands acquitted of 


| Iz 0 leaſt as imputed to his charge. But whatever be his 
his birthright here is a law and liberty which he is entitled 
1 to 


That with reſpect to domus manſionalis, the law had ſpoken with 


urzlary, in the ſame circumſtances. A chamber in a college would 
re been protected; and in that inſtance they may be ſaid to have 


juſtice, is arrefted, it does not end by ſubjecting the perſon ar- 


Mr, Dunning obſerved, that he was glad to find Mr. Wallace, 


hat may be the conduct of the general is another point; though 


n.. 
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Domus ſuo to obſerve, when we apply the maxim, that every ma 


That there- is to be underſtood to have went. It appears to me, whaterer 


8 tection is given me by a houſe of mud. And whether the apu 
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That if = dictment of burglary, And in this caſe too the door of the if 


own apart-= as lately before this court, what was the deci/ion makes not be! 


* 


1 


to whenever he demands it. Let us obſerve what A 
If a ſole individual be the occupant, in that caſe the bh | 
That the door his outer door may be preſumed a ſufficient defence, it is. 
9 to him to ſhut it: To a perſon who inhabits by 
lodger as the bim, in a part of the houſe, this is not competent | 
outer door to of his apartment is to him the door of his bouſe, as being th f 
theinhabitant. „e which to bim can anſwer the purpoſes which tl 9 
does to the owner. E 4 


Though it is not always : of neceſſity, nor perhaps here, t 
upon the criginal foundation of a right of law, yet I wil be * 
| 4565 | man's bouſe ul 
cuique caſtel- caſile, we mean not to perſuade the inhabiter of a POor-hut, t 
lum. A . 5 224 | . Fo ee 
5 it is provided with draw-bridges or portculliſes, but only tha i 
Keviy man's under ſuch ſufficient protection as may provide for his fecuri 1 
houſe fortified more pleaſant, or perhaps, a better way—that it is FORTIFIED} 
by the lv. THE LAW. * Lord Hale has been cited: but I did not imw; 

that it would have been contended that Lord Hale had been ſo inc 

rateas to have forgot, in ſtating a caſe, the very ground on which 


yy - vileges an houſe of ffone gives me from arreſts, the ſame Ig. 
rength, | 
inner or outer ments be more or leſs, I don't ſee the difference of reaſon, and oy 
2 no not, therefore, ſee the difference of /aw. The leſs the number 
erence. apartments, the Jeſs garriſon they will require: and 1 don't { 


why what ſhould only be ſuppoſed to make it more 7enable, ſhy 
increaſe the danger. | 


As to the word inmates, I don't ſee it is uſed in an jruri 
ſenſe, as next to vagabonds, but it may apply for the purpole, 
the owner had 0 ſufficient nor ſettled apartment, but might! 
obliged to go from room to room as the convenience of the tu 

required, It would make an odd doctrine in our criminal cales, 
That it would i c outer doors ſhould be underſtood to prote& owner and ku 
be firange if but one door the owner only. The caſe in burglary is cell 
two Outer i ; | | by 1 
Joors ſhoulg held, that if a ſhop hired of B. by A. and A. does not 0 
protect owner no bur glary can be committed 5 becauſe it is not the due gd. s 
and lodger, of the cawner who has let it, nor of /odger, becauſe he did not a 
but one the | | "4 | | 3 duv. that f 
owner only. there: and may it not appear to introduce ſome abſurdii, f 
5 ſame law ſhould be where the lodger does dwell ? On that 8 
it appears to me that neither owner nor leſſee could maintain 4 
lodger may ment is the only defence of General Gan/el/, not againſt the winil 
not defend the . A: e o the caſe dll 
door of his Of Juſtice only, but the profeſſed violators of it. As to the ca“ 


ment, he has — 3 i d not decilt 
no ſecurity. me and what might pals after was conver /aticn, an 


_ * Similem habemus Demoſlhenis præſtantiſmum & notiſimum locum, 7e * 
c ⁰h%, il exνν TH e. | % pts i 


—— 
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] go on to the point refted on ſo Qrongly, that the officers ſhall That treſpaſs 
ale for a treſpaſs ; but the arreſt good. If a treſpaſs be all we 8 n inade- 


WS, 8 3 1: quate com- 
\ entitled to recover, Our ſatisfact ion for the breach of domeſtic penſation. 


curity will not be worth much. The privilege ſpoken of in That 'tis not 
ſons going to the court, is the privilege of the court, rather than ef gc 
(the perſons. And farther, on the general rule obtaining, I ap- the court. 


ebend whenever an injuſtice is done, the juſtice is to undo it: other- That joſtiee 


je it would be enccuraging much violation of juſtice in the per- —— 
ns themſelves and others. And then without any particular au- That it would 
rity, the name of F. S. or any body elſe, he compaſſes his debt encourage in- 
1001. by a violation of the law—at the expence of 10 J. I re- That on ſuch 


over 190 J. He will, perhaps, not have always the moſt profound a balance of 


t to find himſelf diſpoſed to the violation. As to pecuniary ance Ay be 


xr the ſpecific injury nothing but a ſpecific remedy is defired, and er, Gon 


he reſtoration of /7berty can be the only compenſation for the loſs Libertas non 
. x Ee: | ; | | | recipit æſti- 
| mationem. 


Mr. Cox deſired to obſerve, that the lodgers and inmates are, Mr. Cox. 
don a computation, underſtood to be about ſeven-tenths of the 
phabitants of this city. That an idea he found had been among 

bem, however wretched they might otherwiſe be, they might each X 
yote(t ſecurely his perſon and family under his own lock and key. Number of 
{ this only claim of happineſs be taken from them, from hence. lodgers. 
bith they muſt not be fate in their bels. 


An oppreſſive creditor may drag him out of his bed, throw him A duro et in- 
to priſon, and complete his wretchedneſs. convenient. 


Mr, Murphy obſerved on the circumſtances which appeared con- Mr. Murphy. 
aidtory in the evidence againſt General Ganſell. „ 5 


The caſe of Lord Hales is not the only one, Cro. Jac. fo. 65. On che evi- 
Md Howkin's Pleas of the Crown, both agree that indictments of dence as con- 
gary will lay, and ſeveral chambers ſhall be the domus manſiona- — 
dee pee lays Hale, wherever there ore ſervants who have On the autho- 
3 8 2 It ſhall be the domi manſiconaies ; allo cham- iy not 
= 5 - court are always taken as ſeparate houſes, And *! 3 
dy " der, if General Ganfell had been poſſeſſed of a moſt rather for it. 
het ion of pictures, and Mr. Lee had taken offence and 

edo thoſe chambers, ſhould not the iodictment have been 


Id nonin . g | | 
Fw him for breaking the manſion-houſe of General 


ke caſe was that of The Ring and Brofſer. The caſe was 
ng jew had been robbed at a public hcuſe:; it had been 
2 ſuppoſed 


. 7 * P ”» # g's ung * n m ” - . 4 
— an as neon pn. 


rerence for the law, to ſuch a degree, as in balance of the account, , a bad 


compence, it applies but very ill to ſatisfy for the loſs of liberty: likelytobreak 
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blomus. Mr. Mar pby defined inma 


Argumentum Mr. Dunning obſerved, that colleges were antiently called ne 
a ſimili. - 


/ 
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ſuppoſed that the publican had aſſiſted and therefore "A 
(alen, the indiftment was to be laid as for breaking che! 1 
of his inmate or lodger. The publican was after ie by 


Wards a6. 
and therefore the indictment could not be 8 : i 
form, as it ſhould have been (unleſs fe 


WS propter neceſſitatem) f 
Party dif ing the manſion-houſe of the owner. A caſe cited ap. 


charged, Carte - when the party was impriſoned, and diſcharged, the 
"57 Ig having been z/legally made. EY eee ron, 
Mr. Morgin Mr. Morgan, upon the evidence. as Jengiraliaa, 4 l 
dance. door might have been broke, and afterwards locked by 
T i 8 0 4 | 7 In 
Wn the ſcrews ; that with reſpect to the point of law, where the, 
had been illegal, the court would not endure the holding onerad 

ſuch an arreſt, e 


N Pb tes as occaſional occupants only, oi 
habitants at 20://. . . ee aka, 


and yet every chamber deemed a ſeparate houſe. 


The caſe ſtood over 


Afterwards 26 Fan. in the ſame term, the Lord Chief Juli 
delivered the opinion of the court, 


GENTLEMEN, 


This is a motion on the part of General Ganſell to be diſchag 
out of cuſtody ; on the ground of an illegal arreſt ; ** for that 
officer broke open his door, which by /aw he could nt; and i 
the arreſt having been in an illegal mode, the law ought to ja} 
him, and put him in the ſame condition as before.” 


There are three defences, I think, made: 


1. That the door was open; and that the officer having hi ug 
in, defended his entry. | 


2. That they had a right to break open the door, in ö 
cution of civil proceſs no ground is taken that there was not ji 
cient notice. | 


= 3. Tbat the arreſt was legal, for they were to take him vi 
ever they could find him; and the only illegal thing was, the la 
ing open the door, for which there lay an action of treſpals, G 


the more ſummary mode of proceeding, an attachment agaiol | 
officers. | 


Hilary Term, 14 Geo: 3. K. B. 


e firſt, there 1s great contrariety of evidence j and what 

14 be the conſequence in law, of the door being partly open, if 
7 cſon within, ſtruggling to keep out the officer, ſbut it, I ſhall 
lam, as 1 am by no means clear of the fact, as to its cir- 
ſtances : And as 1 think it may be entirely thrown out of the 


neſtioN- 


As to th 


The ſecond, whether this door may be broke open in execution 
meſne proceſs ?—I will ſtate the caſe ; and, ſpeaking from me- 
ory, you will correct me if I miſtake—l ſpeak for the ſake of 
e udenis and thoſe who attend. —— The fact is, Mr. Mayo was 
wur of this houſe in which Mr. Ganſell had a right to two rooms 
| the firſt oor, opening to the ſtair-caſe; and two on the next, 
pening alſo to the ſtair-caſe ; with the uſe of the kitchen and of 


it makes no difference—and, which is the material thing, that 


p (airs; they went up, giving notice, and broke the door open 
thing turns upon the notice, or manner of breaking. I ſhould 
je that they entred legally at the outer door, being open. 


The queſtion is, whether the door of the apartment can be lau- 
broke open? —— Now by the law, the houſe and door have 
Privilege annexed : I forbear giving any particular Epithet at pre- 
nt, to the Door thus privileged. But let us conſider what this 
rege is; which is not the privilege given by the law to the Man, 
foperly ſo ſpeaking, who abſconds from his creditors, and evades 


e proceſs of the law, but ariſes from a maxim of ſound policy, 


Itereby a ler evil is ſuffered to avoid a greater, and for the ſecu— 
ly ofa greater good, a leſs is ſuperſeded, —T he outer ſhall not be 
ve open—this is the man's Caſtie. The idea took riſe in times 
greater violence, in that reſpect, at leaſt, than the preſent : 
ben the protection of the outer door was very neceſſary to the in- 


Pods. But this Maxim, thus taken, will not admit of any eguitable 
Kenton or beneficial enlargement. Accordingly, in the oldeſt caſe, 
0 Ed. 4. which gave rie to the privilege at all, on the eri 
n they entred, and broke in at the outer door, and they de- 
4 that he ſhall not break the Door; and for that zreſpaſs lies: 
(they broke a trunk in which were the goods, the 7aking of 
e goods was Jawftrl, Semain's caſe, 5 Co. in the reign of Eli. 
e breaking open was treſpaſs ; but the taking of the goods, tho” 


guet. It is farther ſtated, Mr. Ganſell is tenant for years - tho“ 


ere was but one Door at which both came in. Mr. Ganfell was 


witants, not only from thefts, but from open violence of various 
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© OPportunity was gained by treſpaſs, lawful, I don't ſay that I This ſeems a 


boul , 7 
id be diſpoſed to decide.exa&tly in the ſame manner, in a caſe kind of re- 
mitter of th 


e 1 : . . 6 
"qa defore me, but to ſhew from the earlieſt times downwards a gone io 
at firiftneſs this principle has always been underſtood ; and the better 


erton you will find, Popham doubted whether the cuter door rr Ee 
5 E . was Le done. 


* 


was privileged; and it was reſted upon the ſin le pa} 
But as to the outer door, the law is now tharh 1 A 
viloge fall undetfte . ag 2 


f don't believe there has been a /ingle dickum, or it woult jy 
been cited, mentioning the protection of an inner door. Ia 
62, Hobart 263. they had come legally in at the outer door. ws 
broke the inner, and committed many great miſdemeanors; 7 1 
were puniſhed for the mi/demeanors ; bit the entry into the lo 
apartment, (they having once come in legally at the outer ©, 
was held good, And yet one of theſe was a very barſh 100 
they broke in where the man and his wife were in bed; wav 
haved with great violence and outrage ; but I lay ſtreſs oh ti 
ſhew how friftly this maxim has always been taken—when i 
outer door or window is ſecure, and the entry has been lawhlg 
peaceable by them , and when the due notification and demand 
been made and refuſed (to juſtify proceeding to ſuch extremitie) g 
family are then in ſafety, and in their accuſtomed protettion ai 
all inſult and injury of wrong-doers from without. And ver) lu 
the caſe has been very ſolemaly determined in the year 1762, Al 
and Pindar; that was a caſe upon Treſpaſs ; all the other poi 
were anſwered; except the breaking of the inner door, and it {lj 
with ſach violence, that the officer fell with it: and it was der 
mined by all the Court, that the breaking the inner door was lou 


after the entry by the outer. 


Aprecably to theſe principles, and theſe deciſions, T ſhall cit 
very ſenſible diſtinction from a book in my hand, to the point 


queſtion. 


WE 


Foſter, tit. Hom. c. 8. & 20, © The rule, that every man's hot 

is his Caſtle, when applied to Arreſts on legal proceſs, has been e 
ried 48 far as political juſtice will warrant ; and perhaps fartterii 
in the ſcale of reaſon and ſound policy this will warrant. In the 
of Life, as we have before hinted generally, but in the cat 
life more particularly, — this Privilege, and the maxim which ii 
ports it, will admit of zo extenſion. It muſt be confined to bes 
ing of the outer door, or window, for the protection of the fn 
and ſecurity from without; and it belongs to thoſe whoſe Dan 

it is; for it is not the Sanctuary of a Stranger. And when: 

eſcapes from the arreſt, he is not privileged by his houſe. 


The queſtion now is come to this Whether this be 
Houſe ?” Every Houſe certainly muſt have an outer do 
been ſaid, that Chambers in colleges are "Houſes, and dane 
the Inns of court, and Burglary will lie. Why they have , 
one of them an outer door, which protects from oitbout r n 
have ſeveral occupants, and zo others dwelling in them. I. 


jt; 


Geo. 3: K 5. 


Hilary. Term, 14 


may have eſtates of e in che others they 
72 Lifez and in Culleges, as er 2. 
And in the caſe which has been mention of Neweaftle 
; they may have ſeparate fee. They have #00 outer * — 
Tien ' the Owner of the houſe has nothing to do with it, but a cel- 
or table, there burglary muſt be laid in the houſe of the Lodger ; 
ut if otherwiſe, and there are lodgers in the houſe, who ci 


1/14 


With reſpedt to the opinion of Lord Hate, grear as | the Inde 
i perhaps it is not clearly expreſſed; or was not fully reported, 
cording to his Meaning; or . not be / ffctently Conſidered. 


nation, againſt ſo many clear and . pofitrue Deciſions, againſt the 
caſes, " confirmed and recognized. by the moſt Modern, and 
iſ the moſt Pabliſted an os of tine e 


If there were nothing elſe againſt the uropoliige; ed; it fas 
huſted ſo much Learning and Jugenuity to ſupport, it might 
confated from the AbJurdity; for whereas the Yarge/t houſe in 
x is protected by but ane door, General Ganſell had four Doors, 
har Huſes, within One, to protect him: And there had been 


e firſt door of his they had come at. 


\ 


With reſpeRt.to Rehef, it is dot ami to wank; the lotaviner 
ihe party might induce the court to refuſe reief, in a ſummary 


be court has interpoſed, not only by puniſhing the officer, | but by 
(horging the priſoner out of cuſtody—but this would greath turn 


the . of the paßt — this i is a # le of i a- 


le. 


7 are therefore Alt of inion ths Gre Gy mat 1 70 


Diſcharged. 


— 


©. 


J ones againſi Randall. 
23 April 1774. K. B. 


D ECLARATION that, there was, a.promillory note on a 
by Wager given to the plaintiff by defendant in caſe of a decree K 
er of Chancery ſhould be reverſed in the uſe of Lords, 
Cl decree the perſon who had laid upon the reverſal was 


1 party, 


in outer door, there Ny muſt. be laid in an houſe of che 


| all events, we cannot decide upon a Single and Uncertain deter- 


1: Though when a perſon is arreſted in attending the progels, 


rater pretence, if it bad been on the firſt * Which Was 


23 Ap 


Pe 1774- 
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the Houſe of Lords. 


upon that point, there was another that the con 
So that the points in this caſe were two. 8 88 
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party, and had ſet off his loſs by the reverſal, i 
ciſion would be againſt. him by his gain upon th 
be reverſed. They. gave in evidence a copy © 


pon which the az 
e Wager if it (hoy 
of a minute-bocl 


. 


Verdict for the plaintiff - upon which motion for 


| > F< n | | a new. 1 
becauſe evidence inſufficient. Lord Mans tr 


field being againſt the 
tract was illegy 


7. That the evidence was inſufficient, which went to the 


1 


2᷑. That the contract was illegal which went to the mot | 
r . Ries. 


Mr. Mallace — That the contract was neither dangerous not in 
moral, nor yet illegal, becauſe no poſitive law againſt it, a 
becauſe a fait wager. 8 ORR „„ 


Mr. Mansfield upon the fame grounds —and that if wagers of i 
decorum were not only not to be encouraged, but even muſt be d 
allowed as illegal, then a wager upon the life of a father and of 
aunt againſt a grandmother bad—alluding to a caſe, 


And that there will be leſs danger of unfair and immoral co 
tracts, becauſe the advocates cannot be bought off; and much | 
the Lords. That it would be leſs dangerous than any other; becul 
few gameſters held any ſubje ſo little interęſting, and had ue the 
knew leſs about. 25 5 e en Ka 

As to the contempt of the court, how does that appear? Itm 
naturally happen that both parties, ſuppoſing the court will deck 

right, diſpute as long as Reaſen and Argument will hold out, 4 
then come to the dernier reſort, a wager; and if it be a cnn 

to ſuppoſe it uncertain, which way a court of la or equi 

decide, how happens what we obſerve daily? How few b. 

yers will venture to pronounce a point of law certain; im 

one of the counſel, having looked in his note-book, might lay, 

very clear for you ; another think, Sir, the weight of avth-m 
makes gainſt you—and a third, I wiſh you ſucceſs, but indeed | 
deubrful—what ſhould a man do, a great part of his fortune 
pending upon the event? What would a prudent man ſay, but | 

the wager in order to be ſafe at all events. The knowl 1 

more truly the ignorance, ot both parties in this caſe was equal; 

the ſtakes equal. 7 8 1 


N FEE) 
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Hilary Term, 14 Geo. 3. 


Dunming—T bat whatever would be law to Mr. Tones, 

be kw to any other perſon of whatever. profeſſion or know- 
4 That the contempt was evident, admitting the propoſition that 
laws of this country were certain; that the judges &new them, 


Mr 


un muſt be ſuppoſed uncertain ; and the judges ſo ignorant as not 


dobeh the earned gentleman abſtained in wrd from comparing 
75 a lottery, yet he muſt in idea to juſtify his motion. 


ſhe aſe of Lord Marchmont Was only upon the different abili- 


arty; and for all 1 know equally probable, whether Mr. Pigot or 
dirington was then alive. That to lay a wager of the ſort of 
is, now before the court, was as if a man were to lay a wager 
pon the truth of a mathematical propoſition with which he was well 
wanted, I hope your Lordſhips will ſhew that determinations 
(hw are certain; and too ſerious to be treated like matters of the 
| and moſt deſpicable regard, things of mere chance. 


| Lord Mansfield==This: caſe muſt be taken upon the count in the 
kclaration ; and in declaration it is ſtated as a wager, The ap- 
rel depending, and the perſon who made the wager a party, if he 
u, the money was to pay the % of the Suit; and if he %, he 
s to receive the very ſame ſum out of what he recovered in the 
ent of the appeal. There. is no inequality, therefore; now the 
eſtion is, whether this Wager on ſuch circumſtances (hall be 
paintained ?? 1 e V 


krruiſe were not, There is uo poſitive Law, nor any Caſe in the 
wks; but Mr. Dunning argues rightly, and I think very conclu- 
Kh, that if it is bad upon principle this is ſufficient. The Law 
ould be a ſtrange. Science if. it refed ſolely upon Caſes; and if after 
P large an increaſe of Commerce, Arts and Circumſtances accruing, 
e muſt go to the time of Rich. 1. to find a Caſe, and ſee what is 
lanly's ſake are not ſuffered to be ſhaken, whatever might be the 
gts of the principle, independent of precedent. But precedent, 


Foe of the Law, 


| Whatever 


E * public Manners, is bound to reſtrain and puniſh, Now 


io ay. Both parties of Equal knowledge or Equal ignorance. * 


* Par ſcientia pares contrahentes facit. 


* 
8 N 
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"ould decide accordingly. That to make the wager fair, the | 


bmw, or, knowing, ſo wicked as not to decide accordingly; and 


gol counſel; and upon a queſtion of Fa unknown to either = 


There is no poſitive Law: Many things are bad by that, which 


Leu. Precedent indeed may ſerve to fix Principles, which for 
eh it be Evidence of law, is not Law in itſelf ; much leſs the 
fr is contrary, bonos mores eſt decorum, the Principles of our vide the caſe 


0 probibit, and the King's court, as the general Cenſor and Guar- in Burr. 


Fager only to ſecure the preciſe Sum which defendant would 
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Which is 
champerty. 


mh * 8 i | ; 
fary .Lerm, 14 Geo. 3. K B 
e "4 1 * | * 2 3 % ? [3.5 1 5 | N 4 ” * 7 5 
F N L — L | 1 ® 
0 * 0 - — L , F ee I Y EP N * i 4 
. 155 * \ . : Y 2 * * * h 
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| If indeed any thing had come out upon the t "WA #5 50M 
ing under Colour of a Wager, to cover a Genet Agree pen 
the court upon that coming out would certainly have „ then 
eee 


It is dated in Paffindorfand Gattin  thiok, menge, 
fimony—ſpeaking to a perſon, I will bet 10,000 J. I den' * 
biſhop—rick : this was evident Corruption. Let ide 


If this had been a bet with one of the Lords, this was a hilt 
it had come out upon the caſe that it. was à corrupt Agreement, in 
order to get aſury upon money lent by the event; or to receive 2 
of the thing in debate ; * this the Law would diſallow. It might have 
been very bad had it been between Party and Attorney. or Advocate 


Here it was only a man's Hſuring ſomething at all events, If 
there were ſeveral policies, it might be a /arge ſum, and the event 
might be the loſs of a man's whole fortune, upon which he might 
have a reaſonable deſire to ſecure ſomething. 


11 is argued upon the doctrine of Predeſtination that the event a 
certain: (that is, Certain when it ſhall happen :) but in Truth, the 
perſon who laid the wager, laid with the preſumption of the caſe 


aàgainſi him, as a Decree of the court of Chancery had been on their 


fide, which the preſumption, in ſome meaſure was, would nf be 
reverſed. But the Law is certain—it were very unhappy, gentle- 
men, for you, if it were certain to every man, before the Dectim. 
But this Certainty is ſo Uncertain, that it requires a great deal of 
money to come at the Laſt opinion of what is law, As to Lord 


Holi's caſe, [which Mr. Dunning had apologized to his Lordſhip 


for alluding to] 1 know not whether there ever was ſuch an one: 
but there might be circumſtances of Inducement, which might war- 


rant his declaration. I remember Dr. Sherlock ſaid, on mention- 


ing what ecclefiaſtical Judges they had, that a Surrogate bad pro- 
nounced upon a point—a Barber by ſaid, I will wager a crown 
that is not Law; the Surrogate took the Bet, and went to a Dodd 
of Law to aſk. his Opinion. SS 


— 1 think, if any kind of bettzng was be tolerated, it would be 


this in the caſe before us now, in order to oblige gentlemen to Hic 
o hard, that they would venture their money their opinton- 2 
right: And it is a wager not likely to be very frequent. Is it then 


againſt good Policy? It is no more than on a air Bet, an e 
to ſecure Something, let the event fall as it will; in a matter F 1 
men of great parts and learning might have very different of A 
— the reſult impgſible to be foreſeen by men in . 


W 


Hilary Term, 14 Geo. 3. K. B. 


_— the Event. Nor do I ſee. a Diſreſpect, either rely- 
n © Rrongly on each fide, that their own opinion was Law, 
5 | | | 


There is on the Whole, I ſay, nothing againſt good Moral Ge 
uch to affect the Contract, or induce Us to declare the Plaintiff 


(hall not recover. 85 1 AK ERS 
ll the reſt of the Judges of the fame Opinion—abſent Aſburſ. 


Lord Mansfield obſerved farther, that if there ever as a ſuit to 
thorize a wager, this was one. His Lordſhip faid, when he went 
down, and ſaw the reaſons of the caſe, he only conſidered what 
cots, But Mr. Solicitor-general, in opening, went upon the caſe 
of Perryn and Blake, expreſs limitation, and atterwards very firong 


words. 


You will follow my ideas immediately (ſaid his Lordſhip.) I 
iſked him, © Mr. Solicitor, you don't mean to argue upon this? It 
iz not in the reaſons.” No; but they have altered their grounds.” 
However, I defired the caſe might be confined to the reaſons ſtated 
in the printed caſe : And upon them the decree was affirmed. 


Mie, This is a very ſpectal cafe, and ſeems not intended as a pre- 
cedent, except where there ſhall be almoſt an identical parity 
of circumſtances. The exact equality, and it being between 
parties in the ſuit, and to balance in part the /ofs or gain on the 
event, appear the principal grounds, T0 


As to the point of evidence, and objection that only a copy was 
read, and only the petition and decree, whereas they inſiſted, the 
original ſhould have been produced in evidence, and the previous 
proceedings, as bill and anſwer, and decree in Chancery read, as in 
a verdict, which, they inſiſted, could not be read in evidence, un- 


leſs declaration and plea were read, and ſo of the reſt of the inter- 
mediate proceſs.— 7 1 


Lord Mansfield ſaid, I remember Mr. On/low, in the caſe of Sir 

e Wynne, inſiſted on the copy being read of the Houss of 
9 though J had the original papers by me, [as coun- 
1 did not dare read them, as Mr. On/low inſiſted on the point of 
pity of the Houſe, But what defeated Mr. On/low's objection of 


wy was, that the Hovsx of LoRDs is a CouRT of REcoRp, 
ut the Housk of COMMONS 70t. 


Sp meds a Caſe of law to this point, which I learned very 
cauſe, but t year, upon the northern circuit. I was not in the 
the Bin one of the by-ſtanders. There was occaſion to read 
Water wo the House of LoRDs in the caſe of Lord Derwent- 

5 r Thomas Bootle infifled, the minutes could net be read, 


becauſe 


a” 


F 4 


\ 


— 


356 kia Term, 14 KR 


becauſe: they were not "I lamps, and he ſucceeded. But, as (v0; 


it was over, he whiſpered me, It is very well but 
«© nat neceſſary.“ a = t ſtamps 


On my return I enquired in town, and found that ALL t 
 JVUDGEs of ENGLAND were AGREED, that the Mixurzs of 1 
Hovse of Logps were not within the a& of Queen Ame. 


RvuLE DISCHARGED. 


Lodge again Porthouſe. 
Auurd. 


| N a rule to ſhew cauſe why an attachment ſhould not iſſue ft 
non-performance of an award. welt The x: 


In anſwer to the rule, it was alledged, firſt, "that materia wit 
neſſes were not heard on the fide of the party complained aganitM 
within the time prefixed for making the award. i 


Secondly, that the award was executed, or appeared to be ert 
before the day; and after by eraſures, the day, Gc. was altered, u 
make it appear to have been executed on the day. 


Lord Mangfield— Does the party ſay in what the witneſſes wer 
material? . e 


Contended, that when witneſſes were unſworn, they were n« 
under the preſumption of being immaterial, if they had been er 
mined, when the regueſt was made in time. And that even farthr 
the arbitrators themſelves had promiſed to hear them. And that thy 
had not anſwered by denying the refuſal. 


Lord Mansfield obſerved, that if the party had been adviſed) 
any counſel who was a friend, he would have been defired to reſt 
The defendant had paid 3/. 7s. 6 d. into court; ſo far was paynah 
The only queſtion was, whether plaintiff was entitled or na. Tbet 
was beſides two guineas and an half, for rent, demanded for | 
thing for wood, about two ſhillings; and another demand of fur 
ture for ſtalls. ; | ö 3 


There is a contrary demand of a right to paſſage. 


I he the plaintiff did not recover more than had been paid : 
court, he was liable to cofts, | | —.— 


9 


RR ” AS. y — — 20 of —— 


"$A 2 


os 


b was a falſe demand: It was putting them unjufly upon 
= 22 they did by producing the receipt. 7 
K ! recet 


as to the ſecond, it Was admitted, by the defendant. | 


\; to the third, the arbitrators,. from their own acknowledg- 
"ent, compromized it, by cutting off one fourth. ay 
, | A ; . | 


What then was there to be proved ? 


After one hearings however, plaintiff alledged he had a material 
witneſs, One of the arbitrators excuſed himſelf from hearing him, 
4s not being at leiſure at the time deſired; but that the other would 


hear it. 


Accordingly one witneſs only appeared, and proved only what the - 
defendant had admitted. WS og F 


The plaintiff defired to produce farther evidence. 


And does it not appear, in ſo ſhort a time as between the firſt and 
fſch of November, this conduct was driving off the matter, with a 
ew that the time might be expired ? 


The arbitrators poſtponed mak ing their award, and offered to 
hear the plaintiff's farther evidence on the 25th of November, and 
ove notice that on the 2 3th they ſhould make their award. 


Between the firſt and fifth of November can he complain of want 
af notice? Attorney for the defendant is met by the plaintiff's agent, 
on the toad; and agent of the plaintiff is told of the time appointed 
=to which the anſwer was, that Mr. Laage was not able to have 
lis witneſſes, or to be; preſent himſelf then; but that he ſhould be 
it leaſt any time between the firſt and fifth of November. He has 
inc days previous notice. He was an attorney, as appears by the 
aidavits, reſident upon the place; nor does he ſhew why he could 
dot have his witneſs ben, D Ns Garage 


This behaviour is driving them about, and putting them to the 
erpence of this circuity, after all the coſts of the arbitration. ''The 
{um demanded, ſo far as is proved due, is a little ſhort of what was 


pad into court: The alteration of the date proceeds from his n 
queſt of farther time. 1 


ub e let the Ru LE to ſhew cauſe why the AWARD ſhould 
ct de /et ode, be DISCHARGED with coſts; | 


and the RLE of ATTACHMENT be made ABSOLUTE. 


5 G Mandamus. 


D 
WEI...» — — = 

8 
* , f 

* 
* 
_— 
* „„ 


8 
6 


— — 


So l 1 0 f 1 
8 N 4 , 2 Pp — wh 
. 4 | : ey © . N ; ; ? 
1 ? 5 * 1949495 um 5 ; 1 To * 

290  .FiIldY 1e 14 160. K B. 
. 5 * | G | 3 ; : _— 3 
3 PORT. 2 . 28 WY K n " * A 

: — — : ” 8 _ * , — 


— 


Mandamus. 
To a Steward of a Copybold Court to admit. 
Mee for a nandamus to a fleward of a manor 0 20a! 


The ſteward, in anſwering to the rule, ſtated, that the 1 
claiming to be admitted claimed under a will, with other devil 
and that the claim of thoſe deviſees had been found vid by ak 
of inſanity in the teftator, ' (1/555 #101104 272 % fe 


finding of void deviſes, as to the other deviſes, it did not 3 pear th 
the title of the deviſee now claiming was affected; for that the d 
viſees claimed under codicils, at the time of which the teſtator mil 
be inſane; but not therefore of courſe at the time of making h 
will. N 9 5 


To this the party applying for the mandamus replied, that byt 


Mr. Bearcroft ſaid farther, that this was a caſe between a 
mary heir and a deviſee : That a cuſtomary heir. might try his ti 
without admittance ; but no other perſon could, 19/22 141-904 


The tenant is Lord Mansfeld The deviſe will ſhew his deviſe; which vill 
mY = Suſfictent to protect him againſt being turned our by the beir. | 
cording to the i 25 > 91. 0 eee 
quality of bis But there is cauſe enough, from what has appeared of the refufalc 


it 1 5 0 . 
3 the ſteward to admit, to grant a mandamus. This refuſal cam 
the lord, thro' for any good reaſon : The admittance is no title by itſelf; nor wat 


his ſteward, is prejudice an adverſe title ;* the ſteward would have a fee the mot 
only an inſtru- 


ment of cuſ. And his ſtanding in the relation of father to the heir at law, belt 
ede o adjourning the court to avoid admitting, increaſes the ſuſpicion, | 

at right, V. 7 e | 7". PE | 
Coke's Com- | 


plete Copy- RULE ABSOLUTE for a MANDAMUS, 
holder. x ' 


. Arreſt. 


- T a bailiff hath made a /e-gal arreſt in a ſtreet, and the pile 
eſcapes, bailiff may juſtify, on a freſh purſuit, breaking opnen 
door of the houſe, to retake the priſoner, - 


* Quicquid in cuſtodia legis eſt invita lege evadere non poteſt. 2 
> ; $ . N 4 C7 | þ ; "i. Ne ; 
I = —_ 


i 


——— 


New Trial. 


7NN a motion for a new trial, on a ground ſuggeſted of the jury 
4 fading expreſsly againſt evidence, 
This was on an 48 ion of treſpaſs. The treſpaſs dedared on was Vide Bur. 


* 
* 


ino into the plaintiff's ſhop, when his goods were upon auction, 8 
4 his wo and ob/trutting the ale. No damages proved. 3 ** 
xd Mansfield ſaid he left it to the jury, upon the damages on the 

il. They found for the defendant He declared himſelf not diſ- 
iifed ; and ſaid, he thought they ought to 20arve their motion; 

x if they went to it again, they might probably recover ſixpence. 
hich would be all they could deſerve. 


Coſts. 


OS TS of arbitration, to abide the event. The meaning of Coſts of arbi- 

j this is, that the party who prevails with the arbitrator ſhall 1400.0 

x in the ſame fituation, as to cofts, as he would have been on a event means 

«dit, If on lofing the cauſe he would not have been ſubject to ſuch coſta as 

he coſts of the cauſe on a verdict, neither is he on an arbitration ; — Lo_ | 

or in that caſe ſomething ſpecial muſt be inſerted on the order, gained upon © 
tout which he cannot be liable to other coſts (upon the general verdi. 

— of coſts to abide the event) than he would have been on 

rai, | | 


— 


And it is always drawn ſo, unleſs there be ſpecial directions to 
e contrary. | 
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| The expreſſion means the coſts of the cauſe to abide the event in 
ub manner as they would have done on verdict. Therefore execu- 


nie not liable under ſuch general words other than they would 
ae deen upon a verdict. e 
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New Trial. 
Rex verſus Greg. 
Indictment. = 


I if action tried at the Middleſex aſſixes, before Mr. Juſtice 
5 on, ON two Counts, | 


One 


r PPP 
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: One for driving a dray in ſuch manner, that ca wally and by,; 
fortune, the horſes being carelefily driven, the off wheel Pe J 


one E. A. an infant of two years old, and killed her on the fpo, 


The ſecond.count was, for careleſﬆy and mneplipently di, 
| horſes; by which careleſſneſs and negligence, W 4 ; 
jects were frightened and greatly endangered, | 


0 
Fab 


The jury found againſt the defendant, on herb counts, 


Mr. Dunning objected, that on this driving, and the accident 
fully, and by misfortune, and ſo ſtated in che indiftmem, oh 
ar ; Te : : 3 Fe 
is ſtated. | FE 


But that particularly on the ſecond count he meant to take hi; 
ception, as that whereon no offence could be pretended to | 
charged; though, he ſaid, he was very ready to meet them on i 

firſt. oy 8 ; | | | | 


Court aſked, whether there had been any coroner's inquiſtim d 
the body; which it appeared there had act much to the diſt 
faction of the court. © 7 214 | 


Rule to ſhew cauſe. 


Vide 1 Hale, Note, The firſt count ſeems to charge, very clearly, an of nt 
I . _ amounting to manſlaughter, a negligent careleſs driving in a pud 
point. | lic ſtreet in London, whereby an infant, unable to get out 
the way, was Killed. And the reaſons and authorities ſeem! 

be clear, that ſuch a driving through a crowd would have be 


murder, without any expreſs or particular malice, proved. 
| \ 


Accidentally and caſually, by itſelf, charges no crime at ili | 
only homicide per infortunium; yet the thing which cauſed the dea 
is a deodand. But negligence and careleſſneſs is a crime, and d 1 

manſlaughter when it produces death of an human creature; i 
very wilful and obflinate negligence, as driving through 1.00 
ſhooting at random through a crowd, though under _ 
ſhooting at a mark beyond, will be murder. So throwing #% * 
the like, off an houſe, without giving notice, in a free I 
many people are paſſing, if any one be killed, it 1s held it 
murder. | | | 


And any killing, not juſtified by neceflity, or the comm 
law, nor purely accidental and involuntary, not depending an 


or will of the perſon by whoſe means it happened, will be . 


— 


: 


Hilary Term, 14 Geo. 2. K. B. . 393 : 


j ; 
2 Homicide. 


uobter, according to the circumſtances. Vide 1 Hale and 


—————- Nicholls. 


[OTION to ſet aſide an award, as againſt evidence. 


There was 4 counter-motion for an attachment for non-perform- 
ce of the award. 


[t was diſputed between the parties on a leaſe for fourteen years 
4 an half, and rent 147. per annum, and covenant that half a 
ears rent ſhould remain in the hands of the tenant till the laſt 
kal. | | 


Geſtion, whether the firſt or laſt year was meant in which the 
af year's rent was intended to be retained. 


Lord Mansfield —Where is the doubt ? The current half year iS 


bein the hands of the tenant, and the half year to be paid when 
e next becomes due. Bo 


| appeared, however, the tenant had three guarters of a year in 
tears, inſtead of half an year. 5 


Lord Mansfield — It would be ruin to grant his motion: He has 
ure quarters of a year in arrears, inſtead of half an year. 


RULE to ſet ofide the AWARD muſt be DISCHARGED ; and the 
LE for an ATTACHMENT goes of COURSE. 


Prideaux ga Arthur. 


- £499 aa . Court will 
Information for à challenge to a juſtice” of peace, not grant an 
| x information, 


HIS was on a m where the 


motion for an information againſt an attorney 


J 5 charge is 
1 de inſulting and challenging a juſtice of peace on ſuch a made under 
| be the juſtice ther ſitting in the execution of his office. fac or umbi- 


guous colours, 
lt appeared | Ng 7 where the 
Peared that the attorney called on the informant on a day of words ſpokn 


"5 buſineſs, when he defired of one of the Juſtices to know frounble. 


bur. 5 . ſpeak with Mr. Prideaux; who told him — after interprera- 
a 


11 Charge fro 


he attorney, who repreſents himſelf as aggrieved tien! where 


| . | the party com- 
Mm a man who came as from Mr. Prideaux, of an ef a DON 


5 H impoſition comes late. 
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impoſition on the pariſh by a falſe bill, and alſo of 
in a letter, threatning to ſtrike him off the roll if be gig pu 8 
himſelf of every particular the attorney repteſenti oy wy 
ſurprized by this meſſuage, ſent and delivered in the 1 
many of bis clerks, and a poſitive declaration he ſhould e & 
off the rolls—he therefore told Mt. Prideaux (as he "OR * 
confirmed by two witneſſes) that he expected fatisfaQion 0 
determined to have ſati faction, if the laws of his country wy 
it him. Mr. Prideauz ſays, that he the'defendant fad, he ert 
ed the ſatisfaction of a gentleman, but he ſays alſo, the zun 
offered him the complainant fifty guineas if he would fay they 
was falſe : meaning, as he believes, to have an action. Thb g. 
when they were at wine after dinner. e ＋ 


The court from this, when the repreſentation would bar! 
any one to think, that the inſult ſuppoſed to have been offen 
happened in the actual execution of his ce, and buſines off 
tice; from the ambiguous manner in which the complainant {wen 
namely, that the defendant demanded the fatisfaQion of a genl 
man, or uſed words to the like effect whereas the comglinalf 
himſelf appears to have interpreted as the attorney complain 

verbs non againſt repreſents, if the laws of his country, would gie it; 


dener — complaint above ſuggeſted happened in Trinity term laſt fut: 
ubi in mitiori theſe reaſons the court refuſed to interpoſe in a ſummaty way, 
ſenſu et legi- Eo | 

timo compe- 


tant.  RuLE DISCHARGED, 


Attorney. 


Service of Apprenticeſhip. 


N attorney took indentures for the ſervice of a cler f 

attorney died before the time expired ; articles of oflignnel 
were entered into, but failed of ſufficient execution in point of ford 
On theſe circumſtances the court conſidered as J took it, that 
ſervice continued under the old maſter in order to make 99 
there being no defect in the clerk—ſed qu: Whether the caſe wel 
not, that the articles of aſſignment were deſtroyed by accident. ; 


7 


Seducing Artificers. 


. | N E 255 7 2 5 F 44 ; 5 Woll 
NV of his Majeſty's ſobjects ſeducing artificers w 
abroad, the penalty by 23 G. 2. is 5004, beſides WPF 
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Patent. 
For new Inventions. 


I does not ſeem to hold true, that a patent cannot be good for a 
u invention grafted upon an old one. Per Lord Mansfield. 


ail . 


SSI NM ENT of bail bond by ſtatute 4 & 5 Ann. gives a 
diſcretionary power to the court to ſtay the proceedings. 


Venue. 


OTION by defendant to change the venue from Lond to 
1 7ork, on an allegation that the cauſe aroſe at Newcaſtle ; and 
Io that ſeveral material witneſſes reſide in the ſame town; nor does 


n action on a policy of inſurance. 


zue of action did not ariſe, except by conſent, Particularly, the 
enue could not be tried at Newcaſtle, becauſe there are nv afſizes 
dere ti year; and a policy of inſurance (even if there were not 
ls eaſon,) might as well be tried in one place as in an other. 


Leave to Compound on the Building Act. 


. payment of coſts granted; but the court diſapproved this 


ket the coſts, 


Marriage. 


0 t bein 

al * oy 

en 1 her huſband then and now living, and that. ſhe Was ta- 
arreſt upon a civil ation, „ 

3 Court 


believe any witneſs neceſary to the plaintiff lives out of it. It was 


Court: The plaintiff has his election; and unleſs: upon ſpecial 
cumſtances, the defendant cannot change to a county where the 


O TION for leave to compound on the building a& on 


00, by which the poor were to get nothing; and the plaintiff 


/[OTION to diſcharge a woman out of cuſtody, it being 
1 ggeſted that at the time of application, and at the time 
taken into cuſtody, and ſince, ſhe was and is a married 
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ſec. 6. and though not by purchaſe. SY 


| the crows, father: The mother-in-law entered and took the rents, and the} 


8 


. „0 , * 
oo 


Court refuſed to diſcharge her upon motion, there bene << 
of the marriage, but none of their ever having lived ww 
habited ; and they ſuſpecting pretence or collufon TY 


Irregularity. 

ECL ARAT ION on debet and detiner ; original on 
detinet only: The court ſeemed willing to conſider ſuch wi 

ance if poſſible, not F 25 a 


. Fanuery being Sundey, the day was kept th nan 
and tne court did not go into buſineſs on 11t of February the Vn 


day. 
Common Pleas. 
Half-blood N the maxim, that the whole blood only miſt inter 
© md Lord Chief Juſtice De Grey obſerved, there was à very ſe 


Vide Black. ſible diſtinction in the old books Bradton 65. Briton 251. and Flt 


Comes 1 that the heir of the half- blood ſhall take by deſcent re the fallen 


the Caſes 


there creo But this, though it is evidently an hardſhip to a family not ob 
and Mich. able to adopt it, cannot be now adopted. ' - 
19 Ed. 2. fo- „ | ane tg 
1 Ihe caſe appears to have been ih —4 
Edition; but | e | | e 
note it is not A man ſeized in fee of an eſtate, marries, and has two dingt 
3 ters; his wife dies and he marries again. 
cent of eſtates 
tail, nor to 
ſucceſſion to 


The eſtate in fee define to the two daughters as heirs to thet 
all lived on the eſtate, | 4A 


| Afterwards a poſthumous ſon is born of this ſecond venter. Ut 
tion whether after the deceaſe of the daughters, the ſon could clai 
the inheritance as deſcended to him. 


The maxim was quoted, pofſeffo fratris de feodo ſinplici ſoit} 
rorem eſſe haredem ; and therefore that the converſe ſhould _— 
the ſon had been a brother of the whole blood, but that the f 
had been in poſſeſſion under the deſcent, and that therefore the po 


1 


* Heres non poteſt eſſe de dimidio ſanguine 


Seiſina facit ſtipitem, buon 


Hilary Term, 14 Geo. 3. K. B. 397 


nous (on could not take, as being only of the half-blood to them 
Fa l. 


kereed, that it is not neceſſary to receive rent, or that rent ſhould 
| * doe, to make actual poſſeſſion, | 5 


More 151. 3 Gro. 4 Inft. 14— 5. 
That entry will be as good by actions as words. 
That dual ouſter may be qualified, 275 Rolt's Abridgment, 


here one as guardian in ſocage enters; it is at the election of the in- 
{nt to treat this as a diſſeiſin, or entry for his advantage. 


(ro, Car. 303. 1050 Effingham's caſe in the name of Blundell and 


The mother might have entered for her quarentine, which conti- 
wed nearly to the birth of the poſthumous ſon ; and therefore her 
run is not to be preſumed a diſſeiſin. 1 Rolls Abr. 740—1. 


|t ſhall not be in the power of a perſon who may enter laufulhy, v. the eaſe 
o make his entry by a diſſeiſin, to the prejudice of him who hath a 23 

right; and ſo to do that by wrong which he cannot do by rigbt.* N * 
Bals 618. where a perſon enters as guardian, he ſhall not, by | 
Making a leaſe and reſerving rent, make a dſſerſin, 


| But here the misfortune is, that the eledlion not being made in the 


ſe . thoſe who had a right to make it, it cannot be made after- 
ads, . os 


If there had been no daughters, the poſthumous ſon born in the 
ule is aually 1eiled, and the law, if neceſſary, would explain the 
ity of the mother as the entry of the ſon ; (Moore 151.) and the 
Polletſion of the mother as the poſſeſſion of the ſon. But here the 
late of the daughters is interpoſed who were laſt ſeiſed, and the 
i umous fon cannot therefore cim through them, he being of 
ie half blood ; and he who will take as heir in fee- ſimple, muſt 
abe himſelf heir of the obol: blood to the perſon laft ſerfed. 
D it is Hard law, and we ſhould have been glad to find it 
s 6 e, Jet, as the inheritance deſcended on the daughters, and 
DT ot uſted by the entry of the mother; and no election was 
n the life-time of the daughters, and the entry of the mother 


8 n 


cd. 


— 


"OR 
Quod her; , F 
— vetatur ex directo vetatur etiam ab obliquo 
aue Merabitur de injurià ſua propria, 


$4 Was 


Clauſe will 


 eſtztes not vided moiety in the King's county in the kingdom of Ireland; u 
de premiſſs, alſo of other particular eſtates of conſiderable value; makes a 4 
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was in the poſſeſion.' of the ſon, we 
That the poſthumous ſon cannot take, 


11 is clearly and rightly, admitted that the poRthomons fl. 
be aided by the ſtatute of V, Which aclinnta wala ——_ — 7 
mainders. e | 


muſt determine according 


Poftea muſt be returned for the leſſor of the plaintiff 


7 3: / 4 — 


„ 
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"Cuſtom. © 
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; C USTOM alledged in the nianor of Kings Swinſird—tut 


man may be tenant by curteſy., . 


\ 
i 


Alſo, that eſtates within the manner are intailable; and tha 
recovery is abſolutely neceſſary to bar the eſtate in tail; where a fn 
would be neceffary to bar at common-law, 


Contrary evidence, ſometimes of barring by ſurrender, at oth 
times by recovery, The judge upon the trial left it that the cuſly 
might be both ways, as in Everard and Smallrey, Mic. 13 C. 2. 


That a ſorrender was the natural way; and if there was a cull 
both ways the preferable way, as the moſt natural the moſt wh 
and wnexpenfive. Os a Ooacrcato os 0 


King's Bench. 
On a ſpecial Verdict. 


erg, A being poſſeſled from his father of an undivided moiety il. 
not carry « £ county in the county of Mayo, and alſo of another uud 


expreſſed in 


of ſettlement, reciting in the preamble his natural affection toll 
Blood, family, and name, and that the purpoſe of the deed is to f 
tle his one undivided moiety (that is his expreſſion) according)! 
does, by a very long conveyance, reciting very ſpecially indeed 
fituation, &c. and afterwards limitation of the uſes; and then 0 
lows a clauſe—* with all my other eftates in the kingaom of Irelans, 
without any limitation of uſes. 


Queſtion : Whether eſtates which he had in the kingdom © 


Treland, bclides thels moictics paſſed, | 
5 pal E 


ln 


Hilary Term, 14 Geo. 3. K. B. 
Lond nell The queſtion on this deed went on two points, 


Firſt : Whether the general words would paſs any particular eſtate 
not before ex pr eſſed. | 


«cond: Admitting thoſe general words ſufficient to paſs an eftate 

got before named, yet there being no limitation of uſes, whether this 

late ſhould not reſult to the grantor ?. | 
The queſtion admits very eaſily of the deeiſion on either point— V. Analogy 


on the firſt, which is moſt diffteult, it is to be confidered that d age 


the preamble of a deed, as of an af of parliament is a Ley to the parliament in 

bole . a | many reſpects 

wy” in the notes 
on Wynne's 


Having declared the conſideration of blood, Sc. as mentioned in Dialogues on 
the caſe, he proceeds to his mtention of 27 7. one undivided Roan. 
moiety: Now he had 2; one in the county of Mayo, the other in 
King's county. 8 TS een 


He then goes with the utmoſt tautology to enter into the moſt mi- 
mt and repeated deſcription that could be made; all confined to 
th;eſtate which deſcended from his father. He limits the uſes, and 
then comes, what perhaps was the blunder of the tranſcriber, but 
lake it at the moſt it is only a ſweeping clauſe of all his other ef- 
fates in the kingdom of Ireland ; by which kind of feoeeping clauſes, 
oveyancers often take in every thing relative to what had been be- 
ie recited, and which it was poflible they might have omitted to 
enumerate preciſely; (and beſides it helps forwards a line,) but they 
x mean to paſs any thing new. Now the particular eſtate in 
geſtion, is ſtated to be of conſiderable value. 9 . 


Now is it credible this would have paſſed by ſo few genera! words, 
when ſuch an mmmenſe detail was made of the others? „ 

Does it appear in the preamble, that any thing was meant to be 
ited by the deed, but the undiuided moiety only ? 1s this eſtate to be 
arid by a ſweeping clauſe when mentioned no where elſe? Nor 
To an) circumſtances elſewhere to give a ſhado of appearance, that 
i dad ever once been thought of by way of pqung under the deed.* 


On the ſecond point, if it could appear theſe. words were Second point. 
8 ſufficient to have paſſed the eſtate in queſtion; what 
e the conſequence if no. uſes have been kmited, Nou, the r 


— 


— 


* Clauf ; | | | 
ri a generalis ad ea refertur de quibus ſpecialiter ꝑræmiſſum eſt, ut acceſ- 


Giverſ ook ty nonnunquam res ejuſdem generis ſecum ferat; non autem nova et 


3 limiting 


Hilary Term 14 Geo. ; K . 
limiting of any ofe, goes ſtrongly amon t PRE 
that there was 70 intention it ſhould x = ground to 


next there having 51 
a — limitation, the uſe not paſſing "ey where "wo reſult to the od 


Lord Mans 2 obſerved farther, that 
been left out, and that it might be 
„with reference to the undivided moiety. 


__ the word aid ha 
All. 0 other IRE 


Mr. Juſtice Alon much to the general effect of the chief ; ju 
tice. And he ſaid he ſhould be obliged to go over the fe or nd 
that he did not think there was any doubt. | 


* 3 CT © 
« 
5 ä 
LM . 
1s a 


The 1 25 Willes and Afoburſ much to the fam effec. 


Sentence of N the caſe of a perſon indicted at common law for decoyin 
n ſailors on board a ſhip, it being repreſented to the court, th 


to be pro- the crown was inclined to mercy, and the court being defreds 


unced 
2 ** A diſcharge him, on ſome corporal puniſhment, he being unable, by 


abſence, Teaſon of his poverty, to pay a fine, the court aid they could ne 
award corporal puniſhment in e 


Conſent of That the proper way was, the man baving been loop imprifore 
are. and ſuggeſted. to be unable to pay a fine, to obtain at manumiſuu 
neceſſary, and At laſt, by conſent, the court ſet a fine of one ſhilling, but obſerve 
how. for the ſake of the rule, the conſent of the (prep SOTO. and ty 


upon warrant, was neceſſary. 


The Attorney-general 8 himſelf authorized to conſent, th 
court made the rule accordingly, 


Compoſition on e e 
M“ ION to compound on ae of coſts. 


Mr. Juſtice Aon Vou have been Fay before this kind of com 
poſition the court by no means approves : And when, out - * 
paſſion, the court granted the rule, a few days ago, and! + | 
one hitherto, I ſaid that it would be drawn into precedent. Butt 
he added, was on particular circumſtances, and affidavit of exiie 


poverty; and that he thought the court ought not to grant (0 
rule. 5 | 


| RuLE DISCHARGED. 
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Declaration in Ejectment. 
ASE in Barnes, 157» held to be miſreported, and on enquiry 

into the practioe if declaration is in Hilary, notice to appear 
Ager term, and plaintiff does nothing in Eaffer, he cannot fign 
nent in Trinity term. ae e 


| Abſent Lord Mansfield. 
Declaration in Ejectment. 


OTION that ſervice of notice in ejectment on the ſervant of Notice ef de- 
an inſane perſon might be good ſervice, The ſervant intended — 34 
t he ſerved, it was ſuggeſted, took care of him, and paid the rents. ed to ſervant 
8 „ 8 | of inſane, but 
Mr. Juſtice Aon, in the abſence of Lord Mangſield, was ſtrongly * es | 
paint the rule, and held that the ſervant was not authorized to dd 
fad the poſſeſſion of the lunatic, And when pqſeſiam was to be 
hanged, and a lunatic turned out of his eſtate, it would be neceſ- 
{xy to ſerve a committee, under a commiſſion empowered to take 
care of his eſtate. | ; „ 


Mt. Juſtice Alburf—The ground in common caſes of ſervice of 
otice on a ſervant being deemed good ſervice, is becauſe it is pte- 


Juned to come to the notice of the maſter, which cannot hold in 
this caſe,# Os Le, 


Common Pleas. 
QUARE IMPEDIT. 


ſhe Reverend Edward Bernard, Doctor of Divinity , 
Provoſt of Eton College, with the Fellows of the ſaid 
College, againſt the Biſhop of Wincheſter. 


On a Special Verdict. 


'H Is was on a claim of the advowſon of Worpleſdon, to 
which the crown had preſented. e e 


bet lates, that King Charles the Second was ſeiſed of the 
P kin Petworth, jure corone, and afterwards the other fucceed- 
d Hugs of England e | FE 
en SO EEELO 


* Ceſlante cauſa ceſſat cauſatum, 


5 K 5 That 


That the Duke of Smiorſer had the th 
college the living of aku ey e War & Kir b, 8 and 


That e th by. an act 5 pete Ky of TO 
en that the living of Kirby: ſhall be ſettled in the Ki | 
Queen, and their ſucceſſors, for ever. That the living of 15 1 
1 don ſhall be in Eton college. That the Duke and Ducheſ Wt 
Saving. N oxy heirs, is ſhall be patrons of Petr orth, Caving 7 
right of all other perſons but the Kin and Qu 
Ducheſs, and Eton college. WY * th Dake l 


Preſentation It ſtates, that Lord E bad e to "= 15 * 
of Lord. y, and whether the crown be entitled to the _ of 157 
E n 2 wy know Ts} ITY e 


- 


1 5 ters fubmit the whole to the jodgment of the cor in ü 
uſual manner. | 


* 


That the a6 Serjeant Burland 3 for the plaintiffs, that the 20 was nece 
3 fing to effect this conveyance ; the college could not convey withol 
conveyance. AN. at. The ac eſtabliſhes the conveyance, The crown was to t; 
for ever the living that was to be conveyed from the Duke; i 


college that from iN crown ; and the Duke that from the coll 


Lord Egre- Lord Rent ies as a We — crown, ae (une 
* neneral: ſaving) on a title paramount. 


Poſſeſſion has been quiet ſeventy years. 


That tho The Duke of Somerſet, having been Wibke in his til, a0 
erg 5 conveying what he had not right to convey, the poſſeſſion of 1 
the poſſeſſion CTO wn is diſturbed. Is the crown, therefore, to come on the pa 
of a third be- ſeſſion of the college; and have it's remedy apainſt that? The cal 
cauſe it's OW lege was not bound to take. notice of the Duke's title, to which 


has been diſ- 
turbed, with- WAS A ſtranger, and not privy. 


out the fault 


or priviy of There appears to have hens i treaty between the college and tl 


Duke of Somerſet, The college were, certainly, to ſee their ite 
but what conſideration the crown was to have, in order to enal 
the Duke to make this equivalent to the college, was nothing to! (ol 
college. | 


That he col- If the college lawyers had 1 what title the Dube had! 


8 the living of Kirby, which he undertook to convey to the cron, 


with the title is to be apprehended they would have been toid it was nol tber du 
the Duke had ſineſs. 
to convey to 

the crown. 
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i it had been the caſe of a common perſon, they would have That 2 com: 
\ heir remedy aga 
t pot zoainſt 


„ * * 


TR | tze wrong- 
doer, but not againſt the innocent. 


the at on 


« ihe title ſhould ail on one part, it ſhould affect the teſt: For if vo ſaving in 
* been the caſe, it would have been expreſſed; and a 


if there had, 


This appears to be contended on the principle of the law of ex- been void as 
ance; and fo if one fails the whole is anfwerable. But 1 contend wt ak gf 

b no exchange, except where the contraQt or agreement is be- That hi: 
een Tuo parties only. I don't ſay two perſons; for Tenants in com- exchange; 

i or joint Tenants, be they ever ſo many, may be one party. {For — be. 
ne it by one title, and one right, and tenants in common by ſeveral ties, 
les or one title and ſeveral rights. een e 


two. 


SEE 


a ſpecial warranty, and does not extend to recover in value in jr. 
j other lands than thoſe given in exchange. „ Auchority. 


|f 4. gives to B. B. to C. and C. to A. this may be good con- Vide 62, f. 
(ration, but no mutuality: And there is no privity of eſtate, or That bete 
nity of contract. It was properly obſerved, that wherever there three there 


$53 and Brooke, title Exchange. Without the word exchange, it 


and that the 


Lit. zo. 3 Med. 85. Htæberbert's Abridgment, title Exchange, **g* the 


| : arties hav 
10. And E. 4.53. If one dies before exchange executed by — 


by entry. 


0 t — been land, and the donee of the eſtate in exchange had That in ex- 
"mou entering, the heir could not have entered. N e 


died. 


inſt one who had conveyed: them a bad title; „0d have © 
a perſon entirely innocent. beemechagziaſt 


There is no ſaving in the act on account of evi#ibn of title; - that That there m 


p expreſſed, it would have been void, ab initio. e 


it would have 


at this is ro 


+ hath one undivided property, as one perſon, though joint tenants mou _ 5 


Exchange is founded on this idea on the definition of the very text Eh a -$oug 
Littletn, J. 1. J 62. If there be ro men, each ſeiſed, and ileton confines 


eeranterh his land to the other, in exchange for land which the exchange to + 


Between more parties than two there is no ſuch mutuality or re- That the rea- 


2007 1 . | . +. ſon of mutu- 
procality, Bulſrode's caſe, 4 Co. 21. the warranty in exchange is alley conone_- 


That between 


exchange t , VI E. 4. Co. 1. Perkins may be good 
bange the word muſt be uſed. Vide 9 E. 4. Co. 5 1. Perkins 3 
2 6 | | but vo mutu- 
only one thing in confideration of another, .and cannot paſs with- ality ; ergo, 
Ut livery, and ſo here, £ | wow: by 


word exchange muſt be uſed. ſ. 62. 


h exchange the parties have no freehold till executed by entry. That in ex- | 


ly, the exchange is void, and the heir cannot enter as a purchaſor. till executed | 


heir could not 
hlaayve entered, 
In if donee had 
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deset 16. la eaſe of a reverſion, the fame law is, that exchange is ne, 
verlion not till executed by attornment, which was neceſſary by comme 2 
good wilhoat attornment. nee” IS BODE LINN bop, 


That ex- In caſe of a living, in the ſame books, exchange is vg; 

3 8 vg | 8 voi 
— end there be induction before the death of one of the N ** 
duction before. the death of one of the parties. That none of theſe eould be ſuppoſed neceſſary avs F 


* 


the conveyance effectual. 


Thatin ex- To perſect an exchange the eſtate muſt be equal. If the kl. 
change eltates Y FA At 
peg, uf of ture had known the Duke had an eſtate for liſe, would it not have 


equal quality, been good in this caſe againſt an eſtate in fee? I contend, the conv 


— = neceſ- veyance under the act would have been as good as if in tee; but; 
re, . x . $4 . ; RYE 1 33 : | 
That as it fails (07774, if exchange. It fails, therefore, in every one of the ingre. 


in all the in dients. It his not the words; an entry is not neceſſary ; there ud 


cidents and ag N a * . 
characteriſtie more park ies than o, and no need of equality of eſtate. 


qualities, it is not an exchange. 


That it would If this is to be the caſe, that the act is to be conſidered as 4 & { 


totally defeat | NE) my fog 1 c 11 | 
the 28 10 cn Of exchange, it's whole effect is ta ceaſe. The new-erefted chute 


ſider it as ex- fink into their original {tate ; the poor not: to be maintained by the 
change, hamlets ; the pariſhes to be deſtroyed; (though the act ſays they ac 
to remain for ever) and all this becauſe Lord Egremont claims a f 

ramount title, | RT TO OL 


5 
- 


'Thet as fach Nay more, if it is an exchange, it is void, ab initio; as if oe 
& woold be. gives an eſtate for life, and takes an eſtate in fee; this, by way d 
not merely exchange, is void, ab initis, and not merely voidable. 

voidable, and | | | BT, 
intel ne har: The rector may be called upon to refund: the 10 l. fer amin he 
ties would be 185 WW | 

to refund all has received many years back; and all parties, in the ſame mane 


they bed to refund what they have received. 


received. 


Firther that if Farther, if this be to be conſidered as an exchange, and asagud 
it were a good „change, the uſurpation of Lord Egremont cannat. defeat it. To 


— 5 A 
1 feat an exchange there muſt be an eviction by elder title; till tben i 


mont eouldnot js only Doidable. 
defeat it with- 


out regular 


| eviEtion by an | If ONE of the parties enters by wrong upon the other, the ger 
elder ue. cannot enter by right upon him, but is put to his aſſige. 


But where the eſtate was defeafible at firſt, as exchange by nn 
in tail, the iſſue enters—or exchange by huſhand having lands ut 
oris, the wife enters, then the other may enter, on him ſo 4 12 
the exchange. In the caſe of a franger entering by wrong, the o 
cannot enter upon him: And ſo the books. 9 E. 3. 21 br 4 
pl. Exchange, 12, 13. Perkins, 219. 
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What is meant by entering by wrong? If one of the parties, ot 
\ ſtranger, after exchange per fected, enter; and the title then is to 
de tried by aſſize. 4 


And if a ftranger enter by title, he muſt have a /egal eviction up- 
aq his elder title; otherwiſe he will enter as by wrong, 


c this be the caſe with a common perſon, 4 frtiori, in the crown, Thatftitmore 
whoſe eſtate can hardly, in any cafe, be evicted without office found, may 3 | 
matter of record. Rollis Abr. If an eſtate commence by matter gives nothing 
o record it muſt be defeated by matter of record alſo. Now the but by recoid. 


King never takes but by matter of record. 1 


Suppoſe the King's title to have been defeated; and that the crown ThattheKing 


1d 2 right thereupon to reſort to remedy againſt the college, (which, could not re- 
2 would 2 follow, if the firſt Bade true, paws, 6% ad- E 
mitted) yet even then the King could not recover againſt the col. without office 
lee, without office found. Stamford, Prerogative, 55. In all caſes 

where a ſubject ſhall not have poſſeſton without entry, the King ſhall 

not have 7ztle without office, or otber matter of record. 


lf the King enters, upon a condition broken, he cannot enter Caſes. 
without matter of record. „ 


| ing's title 1 e That b t 
Nay, if the King's title be found by office to an incorporeal here- after o 8 * 


diament, as an advowſon, he ſhall not be entitled before ſeizure; ſhallthecrown 


and party may ⁊raverſe the preſentation, without denying the office. 1 


i | | | 245 404 a » un. 
Where a common party would be put to his action, the King will Sire facias 
be put to his ſcire facras. OE a ore | requilite. 


n this cafe, [ repeat, if the crown ſuffers, by entry or uſurpa- 
dom of Lord Egremont, the crown is in the caſe of all common per- 
ons, and muſt ſeek remedy againſt the perſon who did the wrong, 
ad not againſt an innocent , ke 


Ss is an act of parliament; and an act of parliament at the par- That K an att 
una requeſt of the parties; and an act which aſſigns to every one ielng Gifting 


ers, Either it muſt be repealed by another act of parliament, or intereſts. 


— 


. | | 

atu rar: — R - tonne - 

855 ralt æquitati convenit quodlibet eodem jure diſſolvi quo ligatum eſt, 
egue dat neque accipit niſi per recordum. | 

1 


lelatye erogativam regis admetita eſt ut ne hæreditatem alicujus tollat 


, 


5 L e all 


a - A: i . | 
Man diſtin Intereſt, independent on the intereſts taken by the independent 
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„ principle of exchange: That if it could, Lord Egrenunt muſt furl 


un., ade? ma in exchange for Petwortb, without the interpoituon( 


— e = 
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— — onetime nes — 
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all the parties are bound by it, and none can reſot 


1 f t to the th. 
* for what they received from another, w bon nay 0 
! CR ae CY 


8 2 
Recapitul- Finally, I conclude from all, that this cannot be 


argued upon ih 
evict, and that then the crown. would be entitled to preſent, till 
title was found againſt it by office: And that if the crown þ 
right to reſort againſt the college, on eviction of the title * 
to them from the Duke of Somerſet, it muſt firſt be eyi del 
office found, before it can reſort againſt the college for tecoi = 


On behalf of the defendant, Mr. Serjeant Kempe. 5 


Eſtates ofthe The learned Serjeant began with ſtating the record ; namely F , 
3 the Duke being poſſeſſed under the marriage ſettlement, as * 
Vande. for life, of the living of Kirby, the crown being ſeiſed of the lun 
of Worpleſdon, jure coronæ, and the college, in it's collegiate cm 
city, being ſeiſed of the living of Petworth, the Duke being de 
rous to exchange the living of Kirby for that of Petworth, as nul 
commodious to him, and the college being willing to accept in li 
of it the living of Worpleſdon, which the crown was ready to gry 
to them, in conſideration of receiving Kirby from the Duke: Th 
to effectuate theſe purpoſes, an act of parliament was made. Th 
the crown thereby took Kirby as in exchange for Worpleſdon; the c 
lege Worplgſdon, as in exchange for Petworth ; and the Duke Pd 
aoortb, as in exchange for Kirby, | - 0 


That the That the Conveyance had been made under the act of parliament 


crown gave to gn the ſuppoſition, that the Duke, inſtead of a life intereſt, had 


the college on 


| confiderttion good and abſolute fee to paſs in the advow ſon of Kirby, aud whi 


the Duke fee he covenanted to convey to the crown, in conſideration oft 


ſhould | . dy 
a Fee ro the * Crown conveying to the college the living oi Mor pleſdon, and 


crown. college to the Duke the living of Petwworth. That the Earl of Hin 
Queſtion, whe- ont coming in under the general ſaving of the act, by a title p 


ther the Duke, mount to that of the Duke of Somerſet, under which the cn 
having only an 


hate for tifs CHUPed, the queſtion now was, whether the crown, being defeats 
to convey, the of that title in confideration of which it conveyed Warple/aon toll 
crowy ole college, ſhould not now reſort to it's original title to the living « 


2 4g Worpleſdon, againit the college. 


The at 1ſt, Eton college could not have attained their object of frei 


- 


legiflature. 


That this ws 2dly, When legiſlature did interpoſe, I contend, bere v. 


a ſirict true legal technicak exchange. 
Exchange, 
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\, The legiflature never meant to alter the nature of an ex- That it was 
aſt 1 ne ies 1 8 the 1. the intent o 
auge; but to leave it as the part es intended, and as the W Con- — 


Next, I fall contend upon the intention of the legiſlature itſelf, The intent of 
ul the grant of Warpleſdon from the crown. to the college muſt be ** *gilatare. 
and veid, unleſs the Duke of Somerſet had a good fee to convey 8 
de crown in the advowſon of Kirby, according to the mutual 

neement of the parties; unleſs you will ſuppoſe the legiſlature 

jity of the greateſt injuſtice in the world. RET” 


lle litt matter will be the title of Lord Egremont: And the ne- The tide of 
ſity of a legal eviRtion, as my Lord Egremont's title is incidentally — Egre- 
queſtion, | ſhall not omit. | = : 


That this was an exchange—— 1 take that mentioned from Lit. Littleton's de- 
definition but a deſcription of ds tat OS. 
41m not to be a de but a deſcrip? a particular Cale of particular caſe. 


change, He then goes on to another. 


There is a definition in Fizch, p. 103, which has not been fo — 
0 . 3 | | | wc, x 4 : - . EXC ange, mu- 
Khfully copied as it ought. wins of 


= E | =D EET | E equal intereſts : 
« An exchange is a mutual grant of equal intereſts one for other.”” one far other. 


The touchſtone of aſſurances does vary a little, * A mutual grant 
of equal intereſts one for the other.” Whether the relative arti- 
e may make a difference, I will not ſay : But I choſe to take it 
om the fountain head. | ER 4190657 


My brother ſays, there is no recipracality; no mutual grant—Let Mutulity = 
k leo what the act ſays. * An act for dividing the chapelries of 8 * 
Arti Chapel and Dugton from the pariſh of Petwworth, and erect- Anno 4 & 5 
| ng them into new pariſhes, and for ſettling the advowſons and Wo . 
| Tights of patronage of the rectories of Petavorth, North Chapel, Note. 3 
 Dugton, Cewer, Farnham, Royal, Worpleſcon, Kirby, Overblows tle in Ruffhead 
ad Catton, and the vicarage of Leng Hor ey according to a 8 

nutual agreement between one and the other of the parties.“ 5 
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88 title; and of neccſſity the agreement is between all — 2 1 
Wah 10 the receprocality is between all three, and runs pecefiicy of 

ir "Ro R | brother ſays, the word exchange is neceſſarily re- the thing, 

=p Hawk, don't ſee the reaſon. It is a word of mutuality. Exchange . 
Virgil, of a ſwarm of bees hanging from a tree, ſays they hung nn A 


rl | r 88 1 mutuality may 
per mutua nexis, And in a conveyance of three parts, four be between 


Akts. 3 : : 
Ta WD on, the parties mutually agree. The college of Eton rug than 
bs they =D Wates and contracts to convey to the Duke of Somerſet, 

do to take from the crown; the crown as much coatracts 
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bound to look 


Intention of 


No reaſon change being only between tuo perſons. I have looked into ly 
siven. herbert, Brooke, Sc. and J cannot find even a diffum why it al 


bl 


1 . 


n {OBOE 37 2. Ne * 


* 
PR + - Ty in vs reg 25 t 
— 
; * % Ad 
— j . 


* 
0 


. 
r 2 5 — 2 , * 4 


n * e r. ee ee W eee ee N * —— 4 — 
9 
1 14 \ 

þ 


9 eee 8 N 0 ' 
* wy CO, LI * 
1 n 8 . 1 
i + 1 e 9 1 
* . 1 # N 2 ; * * ; ; 
* —_— * . 5 
. * 5 £ 
3 9 


and ſtipulates to abe from the Duke, as it does to convey to th 
lege; and the Duke as much contracts and ſtipulares +; det 


d ab ates to 
good and abſolute fee to the crown, as to take from the cal 


That here it My brother contends, the college is merely neutral. Hoy 


is mutual * AT... R "Apa 

agreement ex- it appear? Not on the record, in which it is expreſsly containeg; 
prefily of all all three agree; and from whence it originates ſigniſies not 2 tt 
That the col- It may be ſaid, that the college of Eton is entirely innocent | 
inbocent than Dot that it is more ſo than the Duke of Somerſet, who, I amn 
the Duke, ſuaded, did not know that he was a mere tenant for life. 


i. 


2 — 


All parties in I never underſtood, where there were three parties, but thi! 


mutual cove- jes u / - 1 
8 the parties were equally bound to look to the title of each other 


to each others The next thing is of mutual intention. It has never yet been 

title. gued but that, in the view of the parties, the contract was ma 

parties. and underſtood by all as of equal intereſts; in the event it turned: 
otherwiſe: The Duke had only an eſtate. for life, expectant an if 
death of the Ducheſs. If the Duke had been ſeiſed, as he uppolf 

* himſelf, of a fee, there is no doubt they would have been bei 
the legiſlature, as having all egual intereſts, 


| Theveryword The next, and the great force of the argument, reſts on t 


exchange not . | 40 
neceſſary; the which I cannot 80 by. I muſt ſee the very word exchange. 


meaning ſuff. conceive the only meaning is, one thing is to be the conſidera 

cient: and this for the other, and this meaning is abundantly expreſſed. This ist 
meaning clear : RE : | e | 

in the caſe, Natural meaning of the act in general, ſuppoſing no argument to 

drawn from the words; which 1 ſhall conſider by and by. TI 

crown giving to Eton, Clewer, Worpleſdon, and Farnham Riya, 1 

to have Kirby from the Duke; and the college 7nterchargeal 

for it's part, is to convey to the Duke the rectory of Petwort, | 


This, therefore, is an agreement for changing over between ie 
three parties, this could never have been contended, as no exchanf 
as between any of theſe parties and a ſtranger, a fortieri, ther 
not as between themſelves, 


No authority ] did liſten with ſome attention to find whether my brother! 
hor ths 2 been more fortunate in his reſearches, as to the neceſſity of inc 


be between more than 7700. I think it was incumbent to hate bi. 
a reaſon, as I do not find, nor hear that my brother has found f 
cedent which ſays ſo. Lord Coke, in Bulſtrode's caſe, ſays, 
ciprocal conſideration of one thing given tor another, 1s the ben 
of all; and from this is the implied conſideration and wat 
„ 5 0 


Tholg 


Hilary Term, 14 Geo. 3. C. 8B. 49. | 
boogh the caſe of joint tenants, perhaps, and coparceners, (who, Tenants in 
\ they have ſeveral inheritances, have one freehold) may not — in 
4 cable to this caſe, in the caſe of tenants in common both poch frechold = \ 
ul and inheritance is diflinf?, - Now tenants in common may and inherit 1 
ta | we SI : 1 

Junge With 2 third perſon, which goes much, I think, in proof ergo — | 9 
he reaſon and principle. If thete be no precedent exactly com- may be be. il 
| ent caſe, there is none againſt it. tween more: a5 
nfurate with the preſ cale, | A ee N 3 
75 15 5 „ CEE RES LEY: ie . ( aſe againſt it. by i 
| come to the laſt—the ** one for other.“ The touchſtone of "TP 
cance ſays, the one for. the other.” I agree with my learned = 
her, and will take it from the fountain, It comes then pre- 9 
ely to the caſe. it 
The Gothic word of excambium is much relied on. Lord Coke, I Proofs that the Wl 
mit, is clear that no word will ſupply it; I do not admit Perkins word hs il 
iy clear to this; 1 admit there is a diddum of two of the juſtices ; neceſſary. = 
almit it is ſo in Fitzberbert, and ſo in Brooke, the one from the = 
her, But Perkins ſays expreſsly, 1t may be by the word permuta- 7 
Cc. or word to the /zke effect. 1 "9 
| muſt beg my brother's pardon, for ſaying he does not ſtate the Anſwer to 1 
{ — 253, right. It does not ſay, it has been ręſolved, but only it caſes cited. 1 
lach an exchange cannot be without the word excambium.” 1 5 1 
A caſe bas been cited by my brother Burland, that if the word wo 
lange be not inſerted it can only operate as mutual grants. 1 
deretore if 4, by deed indented, give to B. an acre of land in Yo 
e and B. grant back to A. in like manner, this cannot be good [mx 
Fihout livery of ſeiſin. But if the conſideration had been ſtated, 8 
at 4. gives Black acre to B. in conſideration of White acre given "= 
lim by B. and this appears upon record, then ſays the caſe, of „ 


ity it ſhould operate as an exchange; as if the word excam- 
un had been inſerted, 155 . 


j 


b 


DD 
* 2 WH EEE 
e 
7 
ſeems 


Littleton, in bis 65 / ſaith, it behoveth that the land be equal : 
: ' one i his eſtate in tail for another's eſtate in fee, this can- 
Jt be good. | 2 _— 


— e doth not make it neceſſary to uſe the word © ex- 

10 al n phe the word © for,” to operate as an exchange. 

ſg that it is not an appropriate word, lands recovered in 
" are ſaid to be in excambio. 


1 al that whatever might be the caſe with reſpect That in the 
mou 8 with reſpect to the legiſlature a greater latitude ee 
b 40 © mY And a fee will paſs without the word ** heirs,” nberal uſe of 

Cement, and in - conveyance the legiſlature. does not words is to be 


5 M grant intended. 
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Term, 14 G 
grant and demiſe, but gives and ſettles: It ſpeaks not with W. 
and formality of à private conveyancer, bat Frith: it's * matt 


Ia theaafeof Another thing, this is the caſe of the crown ; and t 


| the crow». Tiety of caſes where words will raiſe a condition in 


ſhall de in crown, which would not in the caſe of a common pe 
favour of the 2 X r 
crown, 


favour of hi 
rlon,. | 


But I chooſe rather to rely on this being by a of parliamey 
and I have already ſubmitted humbly to your Lordfhip an aa 
parliament, framed and executed upon the original intention of th 
parties. Fp TR: + 
lotent of le- The legiſlature concluded all the parties before them broup) 
a6 56 ind eſtate in To ; ſo did the parties : The parties meant/an . 
e theſe eſtates, as of equal intereſts; ſo did the legiſlature. No dep 

was then dreamed of, either by the legiſlature or any of the parte 
Whether from oſcitancy, or how, I know not, his grace had no 
that eſtate of inheritance which the parties and legiſlature ſuppofet 
he had. It is not gueſs; the parties underſtood a fee was to he 
brought; I think it is demonſtrable. os 


Proofs from The very dividing is ſtated in the title to be on an agteement te 
he words. tween the parties; which, by the language in the outſet, is evident 
- ſuppoſed, and which runs through the whole. Now the agreemen 

in contemplation could never be that the crown ſhould give an eſlut 

in fee to the college, in order that the college might give an eltat 

in fee to the Duke; and enable him to give his expectant poſſibil 

in a chattel for his life, after the life of the Ducheſs, to the crown 

This cannot be the meaning which is to be intended of any of ths 

parties, and ſtill leſs of the legiſlature. 


The conſequence then is, if the crown gave a good title to 4 ſ 
to the college, they ought to have from the Duke the conhderato 
for which, in the underſtanding of all the parties, and in the debg 
of Jegiſlatute, it was given, If they have not that con ſidetation, bbq 
college have not the title to the advow ſon, which, from the nat 
of the agreement, they took only conditicnaily, if the crown ſhook 
have an equal eſtate of fee in exchange. 5g 


| Thatthe con- The legiſlature may adopt the agreement of the parties, eſpe 
2 ed ally when, from imbecility, they cannot perform them ſect; 
the act other- the caſe of Eron college. And when they have, the words b p 
argue an in- legiſlature are to be liberally conſtrued, according to ! 
wach lei. parties. Lord Coke ſays, parliamientum, teſlamentum, a bil. ＋ 1 
are thus to be conſtrued. And, in conformity to this rk, * 

leave to obſerve, your Lordſhip will go on the purview of tue W. 

tute, upon the intent of the parties, and of the tegiflatire- 


Hilary Term, 14 Geo. 3. C. B. 
«the legitore had underſtood otherwiſe, they would have left the 
nuke and the college without their aſſiſtance; they would have made 
i honourable compenſation at leaſt. if they had meant to deveſt the 


1 | | „ 1 x | | 
And they not having relieved any defect, it is to be pr clamed there 
1s none then thought to exiſt. — 


n inufice ; which that they ſhould do is an intendment that never 
vill be made. But I contend, the only view of the legiſlature was 
p ſerve the agreement, and to paſs a fee, as they then ſuppoſed, in 
lunge among all the parties; and the agreement failing, the act 


* 


king the legidature work a wrong, © 


How is it to operate? As an exchange ? There is no equality of 


eeptance, or acquieſcence, can make it good. Dyer, 353. 


l therefore, it Rood on a common law conveyance, it would be 
All, e 9 SES SON 1 | | 


ad any defect, in a caſe of this kind, 
nt the Eve, and lower than perhaps, for argument, it might be 


all ule care that an innocent party ſhall not ſuffer by another party 


Wn: And if 


th . | 12 1 | he EM . 
wk ere be ſuch a deception, the act is void. It is ſure 


e of letters patent: And where the party himfelf is bound in 


N fe letters patent would have been cancelled, it would be ſtrange 


"0 itof legillature ſhould rivet an injuſtice on the parties. 


dea hi gi ſeanper fuciends ut ne c. fat injura 
God ab in 


4 n 
— 


do in ſe caſſum fuit nulla ratihabitione confirmari poteſt. 5 


3 This 
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The act is anciiary to the agreement. If this deſect had been 
anderſtood by parliament, they muſt have given their aid to operate 


lis with it; And no part can ſtand, I farther contend, without ma- 


fate: An eſtate for life on one fide, of inheritance on the other. 
Therefore the exchange is a nullity, and no entry, agreement, ac- 


Certainly, the legiſlature never meant to give a tortious fee, nor to 
Bit it is contended, this is an act of the legiſlature, - and therefore 
myfable; and ao miftake can ſuperſede it's operation. But, taking 
le, i isat leaſt an involuntary deception of parliament, commited | 
mo for life taking upon himſelf to paſs a fre: And where 
ene afliſts individuals in their contracts with one another, it 
ng them, whether willingly or accidentaily, by a falſe ſuggeſ- 


ption will deftroy the effect of a convevance, ſo it does 


Winn io reCtity the miſtake, where a deed would have been waid, 


Jubere nunquam præſumuntur Lex enim injuſta, non eſt lex. 
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That the offi- 


cers will not 
be diſturbed 


tor antecedent Conſidered as officers de facto, acting under an authority ſufficient 
acts. 
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This brings me to another confideration=What is to TRY 
the chapelries? I muſt be underſtood to contend that the 3 
have been rectories; that they have been chapelries annex;3 * 
living. e 5 


I do not ſee the weight of the objection, that the offcen 
be indictable for every act they have done. I think: they wil 


to protect their acts: Neither will they be indictable, rior Punifal 
of Af. in OO ß ih 
As to the veſting in the Duke, and his heirs, it is dot peel 
veſting, more than to the other parties; and the whole was lubje 
to the condition above-mentioned, e. 


Next, the length of time for which poſſeſſion bas conlinbelh 


been objected. The Duke of Somerſet lived till forty-eight; after l 


Recapitula- 


tion of the 
whole. 


his next heir; nor could the right be known till the-vacancy, u 
accruer of Lord Egremont's title. + Dil not ee e -ad 


To conclude this part It was underſtood by the parties, and} 
the legiſlature, that the Duke ſhould convey a fee; in conſiderati 
of which the crown was to convey an equal eſtate to the college, 3 
the college to the Duke, It was an agreement, I ſubmit, for: 
exchange, in the true legal ſenſe: It could not be an exchange, unle 
equal eſtates paſſed between all parties. The eſtates. paſſed could 
be equal; for the Duke paſſed, and could only paſs, an eſtate tor if 
for which the crown was to give, and the Dake to take, an cate 


fee. An exchange, then, of equal eſtates was the: juſtice and 


under the ſettlement. 


title, it being intended to be left to the court. 


fails: And the legiſlature certainly meant the whole, or notlic 
ſhould take effect. ths = 


intent of the agreement; this or no other could be it's legal opel 
tion; to this the legiſlature meant to afford their aſſiſtance. And 
agreement of the parties not being poſſible to be effected, accord 


to their intent, the intent of parliament, law and juſtice, the whe 


ac. 


Next, as to Lord Egremont's title, though this is incidental, | 
Lordſhip will take notice of it, as affecting the title of the mw 
Worpleſdon. He comes as a purchaſor, for a valuable conſideie 
It's left as a doubt, whether Lord Eg" 1 
had a right to preſent; I think it could not properly be W ; 
a ſpecial verdict. The jury could not properly find he ene 


I don't find, if Lord Egremont's title was good m7 
ker +. - 


brother contends much it was taken; away by the act. 
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1 been 15 ſaving, I.cely upon it, it would not have been taken 


1 
V. | | 
What legal eviction then? If not barred by the act, becauſe he 
- title paramount to the act, and is not named in the act clearly, 
1 preſentation 16 nat by any other means. taken away. 


There can be no title in the crown. 


But it i found upon record the crown did preſent. AF ſhall a. 
4 this can operate no more, if there had been a thouſand, than a 
tim, Vide 202 Salkeld, Hobart. 6 Co. 29. Green's caſe. Vaughan, 


& 


| „ TR, ALESIS x +35 | 

| A; to the neceſſity of office found in general, it it is true that the Tufton again/ 
wn takes by record, and ſhall be deveſted by record: But by act pant Dry Fo 

vibe ct deveſted® Where the crown has à re- Coen and 
hu the crown may be deveſted.F Where the crown has a re- Coventry and 
winder, and the particular eſtate is evicted, the remainder is evic- others. 
j alſo. Where the eſtate of the crown depends on a condition, 
ke condition diſcharged, the crown has loſt it's eſtate, 2orthout office, 
hough veſfed before. | "1 nn 


lt appears by the books, when the crown preſents by a 
prong title, though it has a r:gbt, as jure coronæ, when it's real title 
x25 by lapſe, ſuch preſentation is merely vcid; a fortiori, therefore, 
ahere there is no title at all, And ſurpation of title ſhall not be 
ended of the crown ; but rather the preſentation ſhall be as if it 
bad never been made; not vordable, but void. a 
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| hope, on the whole, your Lordſhip will conſider this as an in- 
knded ſtipulation, by way of exchange, that the legiſlature adopted 
Nt ſuch; that as an exchange it might have been good at common 
kv, if the Duke had really conveyed what he was underſtood to 
vey, and took upon himſelf to convey; that however, he not 
king done, nor having been able, by the nature of his eſtate, to. 
this, there is ro exchange, there being no equality; that therefore 
Fc agreement fails, and being a mutual entire agreement, muſt fail 
In the whole if in part; and that the act, being meant only to give 
uy if it had been in it's nature ſupportable, fails with it—and 
* the crown has not been premature in preſenting, though with- 
wh office —and that it's original right ſhall not be taken away 
* conſideration that it is too much to ſay, the crown ſhall 
en to a recompenſe againſt I don't know who. And that, 


Mere . . 3 f 3 . EIT | 
IT the court will concur in thinking the crown is in it's ori- 
d 3 | - | 
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Melior et fortior eſt diſpoſitio legis quam diſpoſitio hominis. 
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one party. 


Mr. Serjeant Burland, in replication NM 


any thing of it. One for other I apprehend to be bag Eveliſs, 


* * 


Tenants in 
common all 


together but 


ment between partition and exchange. . And where Liti] 


2 or pleſdon was not given by the Duke. | 


take back eſtates for life, and in remainder. 


the books, about the neceffity of uſing the word ; but he ” ; 
Eins does not require the word excambiũm, but ſays per muldi 
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| brother ſays +1, 
I quoted as a definition, from Littleton, of the tes thay 
nat a definition, but. only an inſtance; and to this Purpoſe c *. 
lage gut of Finch, I do not {ee the diſtiQion berween J 
idea of an exchange and that of Finch and that jo the toy 
I think, does not vary. There is no hint that 1 og 8 
the books of an exchange between more than two, any 
| : | KAT 8 % BOOT 4 4k 
It would be very extraordinary if no notice had been takes, 1, 


Coke, in a chapter or two after, ſpeaks of the difference ang , $ 


Partition may be between three, be never ſays a word of exchur 


poſſible between three. One for other,” in ſenſe, and Proprie 
of language, myft be the ſame as * one for the other,” tony 


11 1 | | my: TEES] RD 7 5 14 
Pour auter J apprehend to be bad French: But the relative mult | 
underſtood in both. OI 3 


Ihe crown is nominally a party, but ſubfantiglly the parti; 
the Duke and the college. With the crown the college made t 
agreement, unleſs it be an agreement to receive. 


I contend ſtill, that nothing will paſs by way of exchange, fi 
word exchange be not uſed; unleſs by livery and feifin': The oper 
tion of this word, therefore, is purely to avoid the neceſſity of | 


very and ſeiſin. 

Put a common perſon in the place of the crown. Aft 
Tight of advowſon brought by Lord Egremont, who was the party 
vouch? The college could not vouch—Who. is to vouch? Tt 
Dake of Somerſet and his heirs; not a third perſon, What ate th 


to recover in value? What was given by the Duke. The lying 


It is ſaid, tenants in common may exchange, and that this f 
moſt ſimilar caſe— I am glad it is. They make but one patty, | 
curia aſſenſit] and if they paſs an eſtate in common, they take ba 
an equal eſtate in common, as tenant for lite, and he jo rea 


My brother admits the authorities in Fitzberbert, Colt, and 


be uſed, or any other word equivalent to exchange; that!, if the 
mbium, if there be! 


word to which the law annexes the faqs idea, it wil 
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ay: guppoling it were permutation, for inſtance. But givin That one land 


1 
oe 


= 2 1 
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und for another does pat operate as an exchange. My brother does vor f 
woold contend, that Fl or 36 the oper ee. word for Littleton Nas uſcd itſelf operate 
« one for another, * and muſt mean exchange. It means it there, as exchange. 
recaulc be was ſpeaking of, exchange in the very place; but if he 

had been ſpeaking on another ſubject. would one for other of itſelf 

due implied an exchange? No; for then an exchange would be if 

| eſtate for life paſſed for a fee; which, however, my brother ad- 

mits cannot be an exchange, becauſe It 1s not AN equal eſtate. Equa- = 

iu of eſtate is one requiſite, mutuality is another; and a mutual Motuality be- 


| . tween two 
exchange muſt be between 7200 parties only, parties only. 
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The copſtruRion of the | act, he contends, | muſt ac tee with the The intention 
memon of the parties; this J admit. The preamble. declares the wo oy e 
mention of the act is the dividing of the chapelries, and ſettling of ſwered by de- 
the advowſp9s. | Curia. the dividing the chapelr jes is not in the ſtroy ing the 
peimble. This is a miſtake of my brother Kempe's] As to ſettling —_— 
the advowſons, then that would not be anſwered by annihilating the 
it of parliament. CR 8 


8 9 4 


As for remedy, I apprehend it will not be contended the Duke of 
Smerſet's heirs are not in a condition to make atnends: And the 
lege would be greatly injured if, for the bad title conveyed from 
th: Duke to the crown, to which the college were ſtrangers, atnends 
mere to be required from them. 5 

Lord Chief Juſtice De Grey I find, on conferring, we agree in Judgment. 
ginion, and will give no farther trouble, though we are always glad 
b hear you, It may be neceſſary to ſtate the outlines of the caſe. 


U 
\ 


beuſement—Eſtate to the Ducheſs for life; to himſelf for life; 
remainder to ſons, in tail male; remainder to daughters, in tail. 


The Duke of Somerſet had the rectory of Petworth within his 
3 and was very deſirous to get it; the crown engages to give, 
. ts own intereſt, a very commodious living to the college, 
' Wiich the college was to convey Petwortb to the Duke, and the 

ke 0 convey in value to the crown. The college could not con- 
e without the act. 7 | 1, 5509 br.” e h | 


4 


= 


.Ne Duke had a farther object, of uniting three pariſhes; which 
mer parties had nothing to do with. 


bg g Sillature, therefore, make a conveyance by veſting and ſet- 
* With a laving to tights other than of the parties. 8 

The Far _ | # | 7 

ie of the marr 


; 
» 
> 


age ſettlement. 


Egremont has his claim under the daughters, by vic- 


The 
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act had never been made. . 


therefore, was to make a Partition, or e the incident mi 
follow according Wo. 


an conveyance was not to follow the conſequences of exchary 
it's equality —one of which, it is ſaid, is, that an ericlion by of 
party ſhall defeat the whole, ab initio. 


the ſtatute of frauds, yet it 's other incidents remain. 


eſtates Bun muſt be _ 


: but the effect muſt be derived from the remedies. | 


ceeds on 22. but againſt a ſtranger. 


i of the lands only. 


The crown preſents upon the diſturbance of Lord 


matter having reſted from 1692 to 1760. e Exrenm, 


Weſtin Whether the old right of te crown dende 0 hy 
ing ps 1 leſdon, againſt the college? eli 


The right of Lord Egremont, under the e Rind if 


la the dos of private acts of parliament v we are to "00 
principles of common law, applied to the ſubject, If the inten 


It has been ſaid it is a « queltivi; ale the . makin 


Exchange is is a poſſe ory ac, and by common us wight pak | 
parol, and without livery and ſeiſin; and though this 1 is altered h 


It's not neger to ſay whether the word exchange be "yy 


It will be proper to ſay what i is the nature of exchange 
been ſaid, if tenant in tail n with tenant in fee, and the he 
ann the whole is defeated. 


It! is not neceſſary equal eſtates ſhould be i in | the perfow, but 
It 18 obſervable that no 1 effect i is . ow exchog 


Re-entry | 1s one; de is entire an indiviible, Fo therefore 


a party is evicted, though ou of a life eſtate, yet he muſt enter e 


the whole. 


This condition of re-entry is not given to a fronger; for pr 


Suppoſe now the ſecond party iwpleaded; he vouches the * 
vouchee fails; recovery in value pro tanto only: And that ſpec 
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120 only, and not collateral: For proceeding on operation 


law will not introduce the hard effects of collateral war- 


l, the 
W. 


Another remarkable circumſtance 1s this, that though acts for eſ- 
wliſhiag exchange are very frequent, yet they who made this act 


} 


* 


ne made no mention of exchange. 


Tike it a little farther And, to conſider it diſtinctly, let us take 
more ſummarily, as on lands. e ee e 


* 
. 


wh 4. who takes nothing. 


do bete B. the Duke of Somerſet, cannot vouch A the college, 
Weczuſe 4 never had the lands; therefore the loſs remains at home; 
hercfore the loſs is yet where it ſhould be: The loſs remains where 
he bad title was. If B. has no affets the lo's remains with C. 
here elſe (hould it remain? | - 


In a more familiar caſe—ſuppoſe ſecurity for an eſtate made partly 
money paid by feoffee, and partly by ſecurity given by a flran- 
. Security of the ſtranger failing will not ev: the eſtate of the 
lind perſon, Suppoſe a conveyance to uſes, (without extraordinary 
venants) each conveys for his own, the cate would be the ſame; 
nd a miſtake in the title of one of the parties, unleſs particularly 
purded againſt, would not affect a Third perſon. x 


mutet) nomine. | 


Wn had 0 intereſt. 


| The famil 


Tip y ſettlement was in the hands of the Nuke. Suppoſe 


20 for wid before the parliament, they would have taken Kirby, 
Wed Petwerth in the ſame manner, 


4.in conſideration of a grant from B. infeoffes C. with warranty; Ads of athird 
 iofeoffs B. with warranty; B. is impleaded by C. He cannot — foag pre- 


How does this affect the caſe ; and how. agree with it ExaQly | 


ts the more reaſonable, conſidering the circumſtances of the 
Gr, It muſt have originated from the Duke of Somerſet : The 


Them p . . i | . | 
um, res inter alios adta alteri nocere non debet, is of weight Maxim, 


and annll..: 
application to this caſe. 


The in - 1 We 
inc | 66 | 
»nvenience which would ariſe from croſs warrant 


Fell as croſs x Ys 


is 
. * 1 


5 O It 


5 | It as Inconveni- 
Wtoduce it nden, is a reaſon why we ſhould not labour to ec of croſs 


warranty. 
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What does the ſaving do? It makes an eſtate fl wy 


f remont ul 
his beneſit. To 


I do not take it as material in what manner they proceeded: 


a legal eviction on record would not have affected the college, | 


+ Therefore jupaMenrT, I think, ought to be for the PLA 


The wnoLz covRT of the ſame opinion. 


5 February. B. K. 
Bail. 1 
NT OTICE of bail in Hatton-freet, Middlſex, beld ffi 


4 N without naming any pariſh, though the name is chart 
within theſe two years from Hatton-garden to Harten. fret. 


Conſtables. 


IN the caſe of conſtables choſen at the leet, to ſerve for the bu 
L dred, I have found the farther arguments and opinion of 


3 Mr. Duming obſerved, that when the queſtion was laſt bel 
the court, it had been ſo fully argued, that there could be n0 . 
of enlargement. V 5 


He obſerved, that liability to being tythingman could not 0 
ſelf be any exemption from being conſtable: For that it 1s c 
ame juriſdiction, in different extents. 1 


And here the larger diſtrict comprizes the whole of the + 
ſo that the difficulty would be no more for the conjanann & 
offices in one perſon than from the ſingle office of conſtabic 
executed by that perſon, i os ET 


Ti 
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den Term, 1 
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That he is liable to do ſoit at a court-leet one day in the year, is 
rely reaſon of general exemption : And beſides it is ſtated, that 

| — the reſiants of the manor have been accuſtamau to do ſuit 

rhe court of hundred. We don't came upon him for non-per- 

"ance of ſuit, but for performance of the duty of conſtable; to 

ich by the ſtating upon the verdict he is bound. 


the exeoption will extend to all the refiants of the leat, if the 
bm ſet up be allowed ; the leets may run throughout the hundred. 
4 then this exemption applying thus to each leet in particular, and 


al in general, there will be none to ſerve, 


oth i 


Lord Mansfield—Mr. Dunning, we would ſpare you and ſhould 
| glad to know where the doubt is. 05 15 


Contended on the other fide, that the defendant owes no ſetvice 
p other lect but that in which he 1s reſiant; and that he does 
a owe to the hundred to ſerve as conſtable, 


That the nature of a court and the reaſons of eſtabliſhing it, 40 
nere for exemption from ſervice out of the leet; that as a leet was EN | | 
riginally deſigned to form a common ſociety of perſons anſwerable 
je one another, antiently a perſon reſiant of the leet, might not 
leave it without licence from the leet. 5 e 


That generally a perſon of an i»ferior leet ſhould not be liable 
eo ſervice to a ſuperior. WD 1 
(cle, on wagna charta and the ſtatute cf Marlebridge, that the 
lief pledge was to produce the reſt; and the pledge who was ſo 
Killed chief was the conſt able. Gd ; | 


That there had been great variety of opinion, or contratjety be- 
Wen my Lord Cote and Hale; that the latter was of opinion, the 
mlble of the hundred was of ancient inſtitution, antecedent to 
an leute in being ; that Lord Cote thought it came in by the ſta- 
al That perhaps the difference might be reaſonably ſolved by 
n that the high conſtable was of new inſtitution, and not an- 
au) diflinguiſhed from the conſtable of the hundred, for that an- 
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The the antient power of puniſhing was anly by diſtreſs when 
Frent, or by amercement when abſent. F 
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11 Mad. and Freeman were books of no authority. 

feld would not allow this of the laſt, and ſaid Me. 

5a friend of his, would frequently inſiſt Freeman's Reports to 
3 | | be 
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had been made to contradict himſelf, and in 11 Mod. 


be the only Reporter of authority who had ſupported 
and ſo many of the beſt authorities to the contrary, 


had uſed the words immemorial uſage, which here they would ro, 


Judgment, | 


hand there is the expreſs authcrity of the caſe of Key reported 0 


they ſtate a very long caſe the ſame way in the ſenſible pt, an 
alſo in the leſs material; would you have me think two bad repol 
ters can concur and agree, in ſaying the choice of conſtables 


the choice of conſtables is no article of. the leet; and thatitt 


if I could help it, o ſend them back to try it all over 80 


ning. 


be the beſt of all; and that he himſelf thought v 
well reported. f © 7: a PPB ven Mary ofthe 


Upon this it was obſerved, that as to Keble and 11 1% N 
were not only defective in authority, but that in Keble, | o ni 
to talk 0 
and towns 
ge he ſhoul 


the Opiniog 


unintelligibly of a diſtinction between borough and vpl 
and that admitting Freeman of authority, it is very ſtran 


As to the finding, that the jury was to find fats and nt wilng 


It does not appear any wnwilling perſon was ever forced to 
in and ſerve—the mere uſe of the word cuſtom will not ſatisfy th 
court, they meant to find a cuſtom in the ſenſe of law. 


But that they only take it in the common acceptance of the wolf 
in the country, and in common parlance ; that in another pait th 


Lord Mansfield—If I take it right, there is 0 authority of di 
tum that the reſiants of a leet within hundred are excuſed ; much 
that it is good not by cuſtom that they ſhould ſerve. On the on 


two books: And if both the wor reporters that ever reported, yal 


article of the leet, and therefore no excuſe that they were wik 
another leet; can I believe they would concur in ſaying #65 1 
ſuch thing had ever been ſaid. 11 Mod goes fo far as to ſay ti 


general exemption failed, yet preſcription would make it good, 


As to the cuſtom I think they have found ſufficiently on b 
words; and no man can doubt the meaning. I ſhould be fo 


They find there hath been a court held from time wheres the mw 
of man runneth not to the contrary : And that by anctent cuſtom, I 
ſtables were eligitle and elected in the court leet of the ſaid Go 
from amongſt the reſſants of the manor to ſerue as conſlables 17 
hundred : They find an ancient cuſtom in a court of _— 
iſtence; the cuſtom is to be intended as coeval with its ent oo 


* 


if not the jury would have found otherwiſe and ſtated ils 


N 


Hilary Term, 12 Geo. 3 K B. 


Mr. Juftice Afton obſerved, that a man might not be liable to-do 
ice at two leets in the ſame reſpeQs, and therefore not to find 
1. at two lets: But that the conſtable was an article according 
\ Hale, nt within the leet. Vide Sbower's caſes, Betteſavorth, 


3&S> - 


Mr, Juſtice Yu es ſaid. that it appeared from the caſe in Keble, 
he exemption which might be claimed only operated pro 
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CTION upon a policy of inſurance from Grenada to London, 
with the uſual covenants, and that the ſhip ſhould ſail to 
xd from Grenada, OY F 


Li 
= 4 
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© ee 
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The ſhip failed, and on his return the captain ſtopped at Antigua, 
peaning as it appeared on the ſtate of the evidence to go home, 
4 not to continue captain the whole vayage. The ſhip 1 
chor off Antigua third- ſix hours. . 


an an 
dE on, ER * 9 1 
— 0 8 r ner et \ a 

ä pkg A 


e 


be er. ant nos p -4 1 # 
— - . # _—_ — " - 
\ — — — 
9 ——_ ͤ—-—ʃ 
* —— * " De > 
bs 
N 


* 5 * - 
nd A LIB — 2 
= 8 2 3 at 
— * 2 
* Nr 2 


| The ſhip on rerna was loft. _ 


| Queſtion; Whether this a deviation? One fide Lord Mansfield 
bſerved, contended that every innocent delay was a deviation; the 
iber that a deviation muſt be a crime; his Lordſhip reported his 
Iredtions to the jury. I. told them the inſured was obliged to find a 
ain or perſon to take the conduct of the veſſel; that it appeared 
sdelay was owing to the ſtaying for a mate. At that time in my 

un mind I was inclined to think it a deviation, bat I left it to the 
ly, they found it 20 deviation. 
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Mr. Vallace—That the captain, in doubt of the abilities of the 
l endeavoured to get a mate. That the ſhip was becalmed off 
Mica. that the captain endeavoured in the mean while to get a 
50 but failing went to Antigua directly. That there was no ex- 
wes, Tor that it is not pretended the ſhip was out of the 
4 Sg 0948s no time ſpent in trade for himſelf. Nothing 
6% = than what proper Care required to prevent the loſs ot 
mig X we Tens. more than ſetting the maſter on ſhore and 
n eher ly. As to accidental circumſtances of what ſtorms be 
Para: fallen into or avoided by this neceſſary and prudent 
b Mat this will not vary the calc. 


N fat — That there was nothing to vary the caſe as before 
* he = to them it was very properly left ; that the delay was 
etelt of the perſons concerned in bringing this action. 
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422 Hilary Term, 
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Mr. Mansfield—For the new trial. 


| That the evidence ment latency in proof of a deve 
| whether by going fifty or an buadred leagues ot of l 
by loitering in the harbour, it would be all alike, 


; th 
the Wah, 


SY 
; 


That the ground was altered from what had been taken u wi 
trial; for then it had been attempted to juſtify the deviation. 1d 


now to prove there was none. 


As to neceſſity, which was the ground on which the Captain him 
ſelf had reſted, he might have got a mate at Grenada; that it wx 
excuſe that the men in the veſſel were not capable, for proper me 
ooght to have been provided when they ſet from the port of dep 
ture. He concluded with obſerving, that he thought the jory U 
men not much acquainted with queſtions of that ſort ; to which M 
Mailace anſwered that one of them was a captain of a ſhip himſelf 


Mr. Bearcrit—That it was a very plain caſe for a new trial, nf 
that if any thing better had been pofſible to have been aid, Mi 
Wallace would never have endeavoured to excuſe the deviation, | 
ſaying the captain carried on no trade for himſelf, 


Lord Mangfeld— The inclination of my mind is much the fam 
as on ſumming up; but I doubt on ſuch a cafe when the jury hi 
found the verdict whether there ſhould be a new trial. They f 
fail from Grenada, no neceflity for delay, if the maſter had Þ 
ſick, ot one of the men died, they might have delayed. mie 
long without any ground of complaint from the delay. 


There has been no fraud, no intention of carrying on trade | 
themſelves, this does not indeed alter the point of law; but m 
alter the reaſons for granting a new trial after verdict. 

Mr. Juftice Afon ſeemed to think it was not much material wh 
they changed the maſter in their voyage, or when they ſet ou 
And it might be more expeditious at Antigua. And as to 152 
ſays he is well at preſent, but by the ſubſequent leiter he ſays he 

been ill. 2 | 


Mr. Juſtice Willes—If there had been no finding 1 ſhoul 1 
been at a loſs how to direct; they certainly were bound de * 
with proper men. It may be dangerous however to conftrve oy 
ſix hours delay fatal, for it would be very hard for comme | 
ſuch a delay, for which there was a good reaſon for the ny js | 
the ſhip, ſhould be held of ſuch prejudice to the cpm; 
perhaps he would have done better if he had avoided the del, 


prove | 


ne 2 ry _— — her ary 


ding all things neceſſary before "RR ſet out; there would be no 
a the line, a delay of five hours might be conſtrued a devi- 
I | | 

non. 1 Fe 55 

I the court think it neceſſary to take time I ſhall be very ready; 
11! ee at preſent no cauſe for ſetting alſide the verdict. Re 3 


i Toſtice Aſphurft held that the captain appeared, however it Of deviation 
* — to have done his beſt for the ſafety of the veſſel; e 


bat after it had been tried by a jury. of mercbantt * he ſhould where not, 


Shs | | vide Parker's 
| very unwilling to unſettle. Laws of Shi- 


CouRT DISCHARGED the RULE. Ty | farance 320 


Pew. 
Fiſke and Rout. 
Or 2 Mot ion For a Prohibition. | 
NRESCRIPTION laid that he and his anceffors, and thoſe 
| whoſe Hate he hath, have immemorially held and enjoyed a cer- 


un er. 


Contended, that it is not good without ſhewing that he repaired, 
x bis anceſtors Ec. : f | 


Mr. Juſtice Ffon—lt certainly needs not be alledged on a decla» 
on; nor farther needs it be proved. The pew might never want 
ſepars: Or be it as it will, if a man and his anceftors have held 
me which no man can remember to the contrary, (for I don't ſee 
that it 1s neceſſary to preſcribe from R. 1.) ſurely this is ſufficient to 
Ipport a claim of right; the repairs are-only evidence. 


Lord Mansfield—Yet it is not barely by ſetting in it.; for that 
iy de by leave from the ordinary. | | 5 


Mr. Juſtice Alton — Being immemoriuliy uſed with the houſe is 
ground of preſcription, or building the pew may be found a title. 


Juſtice Aſhburf#—Perhaps as a claim againſt common right it 
de as in the cafe of toll, which requires -confaderation to be al- 
3 reign of R. the firſt has been the commencement of legal memory 
tom 3 : I. ch. 39. Vide 2 Commentar. and continues to be ſp now, the 


period to the preſent year 1776, is a ſpace of 501 years, 


K 


ledged 
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ping and In- 
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| Vide Wood And alſo the diſtinQion concernidy the ituation of a peu. 2 Ih 


Hilary Term, 14 Ges. 3. * 5. 


ledged and proved. Mr, Jaftice Afton 1 I mould be = . ; 


the cafe argued. 


A it Rod e over. 


9 * 
Ss 


TY 
'} 1 I 0 r 3% 


Mr. Juſtice Afton ſaid, that if Wers 0 ds Ke ceſe 
| ſhould be glad to hear it argued when 70901 court Was tull, a 
know if they had any caſes, | 


Mr. Mallace mentioned the Ele of Kennel 100 7 9 Fil 
Rep. 326. where Lord Chief Juſtice: Lee ſaid it was not nec 
to ſhew repairs againſt a wrong doer; becauſe it was a rule of lp 
that you need not ſhew any cauſe againſt a wrong doer, but oft 
-. ordinary it is otherwiſe; for of common right he has the diſpoſal 


eats, and repairs muſt be proved, for Te cannot ouſt the cording 
| without ſhewing confideration. | 


Mr. Juſtice Aon As to the MY the ky bath it not 
common right but it will be intended the perſon who preſcribes wi 
the builder of the ayle;z and if otherwiſe it muſt be alledged, ag 
where the allegation is neceſſary, and not laid in the declaration, 
will not be preſumed; and accordingly where the ſcienter was n 
laid in an action for driving a mad bull--bad, though there wa 

28alk. 662. verdi& for the plaintiff, And ſo the caſe in Salk. Puxendn a 

| Sharpe, and a caſe in Lutwyche ; and therefore where repair : 
neceſſary, they cannot be intended without being alledged. 


Mr, Wallace—Thbat | in the caſe of toll it was neceſſary to prove ca 
Ann but not neceſſary to alledge conſideration. irs 


Inſt. B. 1. 


06. 12 0. 
ch. 7. p. 89. 3 


Mr. Juſtice Althurf—That they might amend their bark 
| before the prohibition iſſued. 


Mr. Cocper— That preſcription * a feat in ; the - chin * lt 
ſelf of a temporal nature, and generally went along with the red 
hold:;. and therefore that the ſuit was in it's original, Coram nn ju 
dice. Caſe of Loyd. 


Mr. Wallace—That where there is a : diſturbance in a a fen the 0 
dinary has a juriſdiction. 


Mr. Cooper Where it is firſt 3 Eh the oi wil ＋ 
the trial to the common law, 3 Ju . they COON 


orie j 
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or b to ſbew cauſe why ſuggeſtion ſhould not be amended there- ny v. 
| Vide Siderfin 89 and 361. Barrow againſt Keene. 3 Leving 
i on alſo cited which is to this effect. A prohibition was moved, 
* eſting that the trial of letters patents and all grants of the crown 
he -mmon law, and not in the eccleſaſtical court; and that the 
nden had libelled againſt him for tythes upon title to the rectory 
by lers patent from the crown more antient. Reſolved, that the 
nlation of the ſuit being the tort in withdrawing the 7ythes, and 
be title only an incident, the eccleſiaſtical court ſhall try the tempo- Neſton v. 
| matter ſo long as they proceed as the temporal law would in ſuch Sharpe 3 
e; but when they proceed in a temporal matter otherwiſe than Cone _ 
the temporal law would, they are then to be prohibited; but not commonly = 
before, In Lev. are cited 1 R. 3, 4. 12 Rep. 66, 3 Cre. 466.+ * 1 Cro, 
05. 788, Faber and Rogers. e E 


* r — 

by * 8 . 2 
- wo - 3.0% Hm Ä 
- SA _ 


: 


Cro, Eliz. 


Nie, The next caſe in Levinz, Aſhley and Feckleton, ſeems very 
full to the principal caſe of Fiſke and Rout. 


Aion on the caſe—Plaintiff declares that he is ſeiſed of a meſſu- 
e; and that e and ail thoſe que eflate he hath, have time out of 
nad had all the ſeats, and the ſole ſepulture in the church; and 
(tat the defendant diſturbed him. _ 


After verdi for the plaintiff, in arreſt of judgment, that he had 
hewn no conſideration, in not preſcribing to repair. To which it 
"s fad, that againſt a ſtranger, or wrong - doer, no title or conſi- 
feration is neceſſary to be ſhe wn; but here be claims againſt the or- 
inary bimſelf he ought to ſhew ſome cauſe, as bullding, repairing : 


And ſo upon that report it ſeems to have been reſolved, per curiam 
alihuter, | 1 | 


* the caſe above of the indictment for driving over a child, I 
| my found the court were of opinion that the tecond was ſuffi- | 
cen laid, and had evidence to ſupport it. 


8963 


. 


5 ; ' 1 g x 3 i 
2 non ducit ſed ſequitur ſuum principale 
247 magis dignum trahit ad ſe minus dignum. 
® de EY . | "fg 
mum veræ leges exiſtimandz quibus amnes aſſenſerint. 


God prius in tempore potius in jure. 
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and leaving it there, in a public ſtreet, That the unhap * 
in ſome degree, imputable to the drayman; but much mort by 


. 2 > 2 r * 3 prof ea ITE nn rr - 
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known otherwiſe than as crimes by the laws of this country, 


, 


1 


* 
748 
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ſecond count. Here is a dray in the ſtreets of London, going a faſt 


were terrified, and cried out. 


very much with me that he ran away immediately, driviog as k 


of eccleſiaſtical cognizance, they ſhould go for a definitive ente 
into that court. V 


Hilary Term, 14 Geo. 3. K. 8. 


Mr. Dunning— That there was diſagreement between 3 
dence, whether the horſes were trotting or walking ; an h © ey 
ſupport the ſecond count, there was not evidence that 1 that 
king's ſubjects were frightened ar endangered, That the w 7 ng 

A * 


fortune aroſe from placing the child in a very imprudent 


who placed the child there. And that the object of 38 


Probably, the deodand, by the particular finding concerning l 


wheel. 


That if the evidence proves any thing. it proves ſomething 3 
charged in the indictment; and therefore, at any rate, too much 
nothing. And thereſore that the verdict is void. SPN 


Lord Mansfield—ITt was very. properly left to the jury upon! 


pace than a trot; (it is ſaid in the evidence between a trot and a gy 
jop) it appears he was twenty yards behind the horſes; The peop 

It is ſaid on the other ſide, he was at the horſe's heads; but thi 
is contrary evidence very proper to be left to the jury. And it wei 


as he could. 
Award. 


N a diſpute about a church-rate, one party offered a ſubmi 
ſion: But it was contended, that the matter being original 


Lord Mansfield — Is not a ſubmiſſion ſtronger than any ſentence 
If they will not take a ſubmiſſion offered, with payment of i 
coſts, I will conſider of it this time twelvemonth, 


New Trial. ry 


$SIGNEES bring an action of money had and rec 
{ \ to recover debts due to a bankrupt. Evidence of 7s 
ſion tued; docket; petition to the lord chancellor, in the uſual 


3 


„ r 
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ave the bankruptcy. All theſe proceedings by = 75 


1 


nd 10 pr 
MIC 


veer all this — to the bankcupt was written by the defen- A falſe orcol- 


who had done all theſe acts, offering to flop proceedings under . ſhall 
os en fun fool. . 


n ei . and, though 

The money paid, and defendant ea pe agaioſt 3 ll the world 
| s committed, till a time ſubſequent to beſides may 

qt 80 act of * _ „ * | 9 8 5 A; T permitted to 

N payment. FISH FAD ee ADH TY en | Controvert it. 


| mifield, in makiag his report, ſaid he was of opinion, on 
Ee in the mouth of the defendant to ſay this, 


"7 opþrefoves in any other view. | 
Whatever it might be with reſpe& to other petſons,* I thought it 
concluſive againſt the defendant, and I left it to the jury, whether + 
they believed theſe acts of the defendant fraudulent: And then if 
key did, that as to the point of iat, my opinion was, the aflignees 
ated not to thew oy aller evidence, ſo far as defendant was cn. 
1d; and eſpecially as the docket was not withdrawn on the 
ground of new information, but on the expreſs terms of the money 
bring paid, This I thought was as ſtrong as any thing could be. 


ght to prove the bankruptcy not by the weakneſs of the defen- 
nt, but by their own ſtrengtb. | V D 


That if the queſtion bad. ſtood on the particular time of bank- 
fury, the defendant's acknowledement muſt have concluded him; : 


Put not if there was no aR of bankruptcy then, or even now. 


That the petition and bond, Ge. were no provi of bankcuptcy, 


If there had been any doubt, whether act of bankruptcy, or not, 
nd the defendant had colluſively aſſiſted in attempting to make co- 
ou of it as one, then 1 admit, on the force of the caſe, that the 
"ces might have come againſt the defendant.” T4 


OO "II 


* "VIPER OH An a 7 SI | F : : 
— = — — 


| | Res inter alios ata alteri nacere non debet. 
Allegans turpitudinem ſuam non eſt audiendus. 

itxans contraria non eſt audiendus, SO 5 
ſemo luerabitur de injuria ſua propria. 


ſus · vi z nom imbeeillitate adverſamii 
5 2 3 Lord 


den he had gone through ſo. many proceedings, extremely aniuſt 1 


Mr. Davenport. When I flate them claiming as aſlignees, they 5 
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Lord Mangſiell— The whole argument ſeems to turn in « f 
that aſſignees, when they bring an action, muſt ſhew an ad 1 
ruptcy committed; and then it begs that there is no proof. 5 
The propriety of proof muſt depend on the party concerng, 
declarations are evidence againſt himſelf; his writings are aig; 
much more his oath is evidence. © ne 1 

And ſo in a caſe which frequently occurs, ſuppoſe -a"credity 

agree with a trader, that one ſhall come and aſk, and he ſhall de 

himſelf, and they take out the commiſſion by 'collufion. The 4, 

ties ſhall never be permitted to ſay it was by conſent and coin; l 

*Perrot's, bankrupt ſhall never be permitted to ſay fo: And this was deci 

The dodrine in à capital caſe, * that the bankrupt ſhall not come a year afterwiy 

is fimilar of and plead it was agreed between them, and therefore no real bank 

mandy: vo: ruptcy. But yet this ſhould not be a bankruptcy, as againſt a ln 
y con- . Ez i) PR WB. 

veyances, ide creditor. And there is not a more beneficial point in the lay 


The extortion is ſufficient evidence againſt himſelf. He aal | 
ſay, © I acted very cruelly, and with great extortion ; but there 
* nothing in my admiſſion of the bankruptcy, which was vid at 


| hs falſe.” 


If he could have ſhewn any thing that he was innocent; had wil 
drawn the docket, on better information, and had taken no adra 
tage; ſo that he could have denied the bankruptcy, conſiſtent wit 


Innocence, it would have been ſufficient. © 


And thus the evidence was left, not as conclufrve; indeed, bot ve 
fit to be left to the jury; and very properly they found, I think. | 


Mr. Juſtice Alon, much to the ſame effed; relying principal 
on withdrawing the docket, on payment. TIT 


bY Evidence. 


\ IT H reſpect to the caſe of Fones and Randall, T have a 
tle memorandum what was ſaid by Lord Mansfiela, on 
firſt motion; which, becauſe it more fully opens the nature ol 1 
evidence of a MINUTE-Book of the HousE of LORDS, 1 
here. 


Lord Manzſield— There is no difference between the e 
and MIN UT ES: For there is not a word added upon ak - 
And it is not a looſe minute-book, but a regular ſolemn Jus 


— 
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1 the ſecond day, and then every word of it is entered upon the 
rea + PN n 1 | $: "51 5 n 
ook. | 75 | | 
been a doubt, whether the minutes of the Housk of 
yous could be admitted, becauſe not a court of record: But 
een evidence of public buſineſs, that objection has ow ceaſed. 
7 the books of the "Houſe of Lords to be carried all round the 
. dom, when every perſon has a right to reſort to them? How 
* would be the inconvenience.! 3 


There has 


As to previous proceedings, the whole point turned here, whether 
pere had been an appeal and decree: So that there was no neceſſity 
o give the previous, proceedings in evidence. 


Return. 


HIS cauſe was argued on Friday the 23d of Nævenber, in 
Micbaelmas term 1773, and now came on for judgment BE 
e ninth of February 1774. | 9 R 


On an action of treſpaſs and falſe impriſonment, defendant pleaded 

u ſpecial juſtification, on a capias out of the ſheriff's .caurt, on a 
wſe before that court, having juriſdiction of the ſame, in which 
he defendant levied his plaint, whereupon proceedings were had, 
which the caſe ſet forth, and a capias ifſued from the ſaid court, 
commanding him to take the body of the defendant, &c, 


To this plea there was a ſpecial demurrer, :containing three ex- 
ceptions, | . „ 


Iſt, That the cauſe of aion was not (et forth; only that he levied 


is plaint. 
ay, That they have not ſhewn the return made to the writ. 


Wy, That they have not ſhewn the day when returnable. 


bees the defendant does not return the writ be is a treſpaſſor, 
initio, | Fe C2 OY! Fd 


Mor, | 57. 


Toa pluries replevin you muſt return. 
Ny, When you juſtify, you muſt ſhew the cauſe of ackion. 


; 2 Lutwyche, 295, | | ; 


Hilary Term, 14 Geo. 3. K B. 


: 3dly, Return muſt have a certain day. 
2 Danv. Cro. Ja. 323. e 


80 that generally, though a court be held ſtom three we 
three weeks, yet the return muſt not be at the next court; hu | 
writ muſt have a certain day of return. wt 


Lutw. 914, 92 5 
3 Levinz. 194. 
On the other fide, that where the arreſt was on meſue procel, 


ſeemed the rule was as Mr. Buller had ſtated, but not on Proceks( 
execution. Ge 5. 


That in the caſe in Salkeld, the principal determination ws od 
what Mr. Buller ſpeaks—that the caſe is alſo reported, Lord Ry 
mond, 462, and 4 Mod. 395, and expreſsly held to be  difi 

guiſhed. On meſne proceſs, as capias ad reſpondendum, greater nice 
1s required, ” 


So in Fuller's caſe, in the reports, 5 Co. 90, ſcire facias, the tx 
| Cutton was held to be good, without return of the writ. 


So if a man be taken on a capias ad ſatisfaciendum, the execut 
is good, though the writ be not returned; for the plaintiff has t 
effect of his ſuit, without any thing farther to be done. 


Nor are theſe authorities confined to diſputes between the parte 
and where the ſheriff is party. Lane. Caſe of Doiley and ji 
againſt the ſheriff, ſame diſtinction taken between meſne procels u 
execution. 5 


That in point of practice, no return is ever made to a Wril of et 


ecution ; unleſs it be for a ſpecial purpoſe, to proceed again f 
plaintiff, 


As to ſtating the proceſs, 1 Lev. $1. it appears, that if the 7 
proceed erroneouſly, action ſhall not lie againſt the officer for 
impriſonment. = 


That nothing but prolixity in pleading and encreaſe of expe 
would follow. . | * | 


As to objection that the precept ſtated is word, this is 0 found 
tion for an action of falſe impriſonment. 


3 


— 


lila n, o. 3. K. B. Ji 
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in reply — That all the . caſes he had cited, ow pt the 


Buller | 
. eic, d to be on execution: And that even the firſt ap- 


d, were ſtate 
red 0 be ſo. l 


ganeen the parties the diſtinction holds, but not with the ſhe- 

p. officer, who muſt purſue the authority, or elſe by the caſes be- 

J Danv. Cro. Eliz. and Cro. Fa. he is a treſpafſor, ab 

4 With reſpect to the parties who cannot return, they may 

i tbemſelves of the writ, though it be not returned ;* but other- 

ie of the ſheriff, whole duty it is to return. Caſe 4 Co. | i which 

ik of Jiberate, does not affect the argument; for liberate is not 
\ lernative proceſs. The caſe in 5 Co. is between the parties. 


tink it cannot extend ſo far as to make it material to this point to 
quite. ä x | 4 5 


Ia the ſecond caſe it was only the officer who juſtified, and the 
cer is not cognizant of the action, but the ſheriff and his deputy 


As to the third, Mr, Chambers ſays it's only error. This is all I 
ould have it; for this is confeſſedly enough to ground the action 


he officer, indeed, is not cognizant to it, as fajd before; but if 
kd for one, it is bad for both. | 


vn of practice. I own I wiſh the defendant may be right; I 
nt believe, in fact, they ever return execution. ES 


up delivered the opinion of the court to this effect: 


ara. 


My that he levied his plaint. You will ſee in Li's Practical Re- 
ute of a hort declaration. 


Lev. quandam querelam Juam infra juriſdictionem. 


— — — . — 


* Lex neminem cogit ad impoſlibilia, 


2 Perk. 


galt the parties; for then the impriſonment is without authority. 
Lord Mansfield—1 will look into the caſes: Jt tends to ſettle a. 


Afterwards, on the ninth of February 177, as above, his Lord- | 
After ſtating the caſe, and points of law made on the demurrer, 


As to the firſt objection, that the cauſe of action is not ſet forth, 


lte . . 0 . . . | 2 
bir What the nature of a plaint is in this inferior court. It's in 
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2 Pert. 91 * The defendant ſets forth much 3 in this Mann 
er. 


Fee the courts were much ſtricter with ref 


rior courts ; nor would preſume any We as to on a to thei 


' Proceſs, 
7 "i Lev. 71. 


e 815 


But 2d Mod. 95. The plintif alledges mg 


without fy 
what kind of elpaſs thout laj 


As to the point of not hewing he became indebted with, | 
Juriſdiction, the ſame liberality is to be uſed. If the defendant t 
iy and fairly had meant to avail himſelf, he would have plu! 
the juriſdiction ;* or it would have been bad by error. The fu 
objection was overruled . in Sonnen Pleas, 31 G. 2. 


i 


The Won objection, of 10 return, depends on the diſtin 
between a meſne proceſs and execution. 8 


5 Co. 90. Bowe's caſe; and the reaſon, that walli more is 
be done. 


The caſe cited by Mr. Pulkr, as a principal ground, i ape 
was on meſne Faces. 


The caſe 1 in Salk 429, was in replevin. 


5 Mod. The court ſaid, '** the officer is not genie i he de 
not return the writ. 


The third objection, that the return nas is not en forth, | 
the caſes are. either upon meſne proceſs, imparlance, or Jury practþ 


It is admitted to be good when the appearance is enforced, 
* brought into court. 


2:Cr. 48. 2 Cre. 284. 


The reaſon why the day ſhould be avs 3 on 455 
ceſs went upon a different ground. 


The laſt caſe, 2 Mod. 59. aſſault  bronght _ falſe pi 


— a : F. 


0 Qui non negat ubi debeat et poli, fatetur. 


Hilary Term, 14 Geo. 3. K. B. 433 


3 tion of ad froximam curiam, inſtead of ſetting 
$ (0 ue Rogan. the chief juſtice held it bad, for want 
nk t IE the three other juſtices held it good. And how can 
oh be certain when the judgment is de gie in diem 1 
he . + 7388 1a > 2g FINN 


We are all three of opinion that the PLE a was good, and Jung- 
zur ought to be for the DEFENDANT; 


Affidavit. 
Not to be defamatory. 


x ORD Mansfield obſerved, that the affidavits of the court were 
derer to be made ſubſervient to defamation, and complained 
© he had done on a late occaſion) of the practice. 


Sheriff. 


IT ſeems, on enquiry into the praQice, the ſheriff cannot have 
| poundage till the goods are ſold. So nn 


Privilege. 


A Man arreſted in attending the proceſs of the court. He pro- 
ceeded as for a contempt againſt the party arrefting, and 
ought his action for Falſe impriſoanment, His attorney made up 
i: action, on the defendant's releaſe of the debt, and payment of 
is. An attachment was moved againſt the attorney, for having 
npromized the matter without the conſent of his principal. 


f cer puniſhable for the contempt. 


inſolvent Act. 


| EBT due before the diſcharge, but ſofvendum in futuro at a 
4 day ſubſequent to the diſcharge. Queſtion, whether the 
3 diſcharged from this debt? Mr. Lucas contended he was. 
1 1 Yeu, on the ſudden ſtating of the caſe, ſeemed to doubt; 
fe Juſtice Afon ſaid it would be proper to look into the caſes. 
. I Lord Mansfield told Mr. Lucas, that he (Mr. Lucas) was 

ut; and Lord Mansfield ſaid he had been reminded by his 


Court faid he was very right; for that the arreft was good, though 
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8 n the rifing of the court, Ot be 5 made twen 
eccordingly. It is ben the money becomes due, no t when Orde 
When the contract | is upon a l it differs. b Lge | 
Jenkins and Jennings, Bur. 8a. | 
TP" 
' This was on the 5 G. 3. 


Mr. Juſtice Afton obſerved, the words on has 12 G, z. were mu 
ſtronger, contraQed, accrued, cauſed or 3 due. 


Pariſh Clerk 
| Mandamus. 


N a motion for a mandamus to reſtore to the office of par 
clerk, the mandamus was refuſed, the party applying not h 

ing thewn any title, in the opinion of the court; and it appez 
there was a plenarty of office; for the office was full of the vin 
pal: And the court would not grant a mandamus to admit a dpuy 


Admitted, that an action for fees would lie, And the appoint 
of a pariſh clerk may be good, it ſeems, without writing. 


— 


"Habeas Corpus. e 


Pim return to this « writ a 1 lady was brooght into court vl 
peared to have been extremely ill uſed by mot boſband; | 
Jcmanded her to be reſtored wwe. 


} =_ =: It. appeared ſhe had been taken out of his hands by her on ol 
; = ſent, and for her ſecurity. 


-- a har appearance in obedience to the writ the court nid, if 
bad any thing to ſay they would hear her and would take cats 


— 


* Thus a i legacy to A. 3 da he arrives at ewenty- one, „ ſhall be paid 
the repreſentatives of A. if he dies before. But I give to 4. When * 
at twenty-one years,“ is a lapſed legacy, if he die before. And the dien 
Tl | is, whether the time is annexed to the ſubſtance of the grant, or the yur 
* 1 lute, and the time annexed to the payment. A truſt to executors until 4. - 
12 at twenty-one. And when he has attained that age then to A. is a preſent le 

and if A, ies "under age, will go over to his children. | 


Wide 2 v. Nelſen, * p. 226. And vide the WY p· „ 226. 


— 


/ 
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| — not to let her huſband take her as ſhe was coming 
4 And that 2 tipſtaff was in ſuch inſtances ſent: But if ſhe 
ny ay nothing the court would not. e 


Lord Mangfeld ſaid, That the court would never grant farther 
a hat a perſon appearing. to legal proceſs, ſhould not be in a 
condition than before.“ R 


The court does not ſay but that he ſhall anſwer if he takes her; v. hs. 6 
court ſometimes will ſay that they will not interpoſe when he | 
ies her in court; and in the caſe of an infant the court has de- 


Mr, Dunning was contending, that unleſs where there was a ſe- 
ation or marriage denied, the court would never interpoſe to pro- 
& a fernmes return, 105 75 ; 8 


On the other hand it was ſaid, I think, by Lord Mansfield, that. 
$interpoſition for the ſafety of the wife's perſon, was what the 
ut would always exert on due application and proper grounds. 
The lady ſaid ſhe ſhould. be glad to be miſtreſs of her own free 
fon; as ſhe had been ſeparated from her huſband for ten years. 


Lord Mansfeld—Madam, It is not in my power to divorce you, 
it | give notice the court will never ſuffer the huſband to take her 
return, when brought up by an habeas corpus. | 


Notice being given to the court that he waited at a neighbouring The protec- 
itre-bouſe, to ſeize her on her return, the court ſent a tipſtaff 7 2 
bing him into court, and on his appearing there Lord Mansfield attending 
to him, 1 thought you had been better acquainted with the proceſs, eun- 
dice of the court, (for he was an attorney) than to think you unde 
bght ſeize your wife on her return from the court: We had ex. 
u declared, and the court will never permit it, unleſs they ſay ſo. 
"gh witneſs (much more to a party) the court gives full pro- 

» Seing, continuing in the court, and returning. 


der had dared to ſeize her until her return home, (by which I 

a Wherever ſhe pleaſes to go) I ſhould certainly have committed 

mie e court will never endute it's proceſs ſhould be made ſub- 
it to this, againſt a perſon who comes up in obedience to it. 


4 


K—— 


* 


* AQtus legis nemini facit injuriam. 
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Society 
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Rule of prac- 
tice, 


ment which was, that the court on their conviction ſet a fine of 100lf 


for the laft day. 


Society of Grays wen 


() N a diſpute whether rateable or not which Rood for tg 
Motion to ſtay proceeding on a ſuggeſtion of 2 Devi : 
parliament, without any other ſuggeſtion of any thing that 2 
make it wrong to proceed, or that effectual juſtice could not be k 
in the cauſe. # 9 


— 7 


- 
Ly 


Lord Manfield—The ſtrongeſt reaſ on that could be for their 1 


on to trial, that they have applied to parliament; the parliameg 
will then ſee what is the legal right. 3500 


Rioters;' : 


N caſe of ſome perſons convicted of a riot at Dover, of avi 
K lent and dangerous kind, and who were brought up to recein 
the judgment of the court, Mr, Juſtice Aton pronounced the jul 


each on two of them; as to the other two (for there were four) off 
affidavit of their having a family and not being worth 51. after py 
ment of their debts; the court adjudged, that they be impriſn 
/ RS Oe, — OY 


* 


Motion: That the priſoners might be carried down to Dover an 
impriſoned there, inſtead of being in the priſon of this court: Thu 
much argued that it was in the power of the court. 


Lord Mansfield ſaid, he had no doubt of the power of-the cou 
over all the priſons in the kingdom ;* but would not interpoſe withod 
precedent in ſuch a caſe; for that it was a very great riot, and 
man's life had been endangered. ons 


Rule to ſhew Cauſe. 0 
"THEN you move for a rule to ſhew cauſe on the 21 
fore the end of the term, the rule muſt be drawn [pe 
Place. 


LACE of waiter to the commiſſioners of the 7 71 1s 0 
a place to take away the benefit of the inſolvent act. 


* Soin a caſe in Sir James Burrow, all the priſons in England are the priſos 
| this court, | 


I 


aſter Term, 


14 Geo. 3. 1774. K. B. 20 


k 


— 


— 


Nite, Serjeant Burland fucceeded this term, as one of the puijne 
Barons of the Exchequer, in the room of the late learned and 
much regretted Judge, Baron Adams, who died of a fever on the 
circuit. 3 „ | 
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Certificate. 


ERTIFICATE in diſcharge of a bankrupt pending 
the ſuit operates in the nature of a releaſe, 


Award. 


IME elapſed, which is limited by the ſtatute for proeceding 
againſt an award ; they applied for an attachment for non- 
r 0 


To this motion it was ſuggeſted in diſcharge of the attachment, 


ut 2 at iſſue in the court of exchequer, on the validity of 
be award, e EST 


Lord Mansfeld—We have nothing to do with that—the ſtatute 
0 the court of exchequer as well as this court. 


New Trial. 


Gi on evidence of a converſation by one of the witneſſes. 
I 


eds ; ire offered of an alibi at the time of the converſation 


| ther p ace, 


3 3 | Court 


OTION fora new trul. Verdict had been found for plain- 


ice to, namely, that the perſon who ſwore was then in 
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ing of the bridge, in caſe no agreement can be made; this power 


cil aſſembled. 


Court bandes a rule to ſtay proceedings till the trial of the; 
dictment, with liberty to produce a copy of the 2 * 


dence, in caſe the witneſs * be N 5 


F emme Covert. 


Va rule of court money bad been directed to * 
hands of a father for he benen of * daughter, 


femme covert. 


paid Into tþ 
Who waz 


The Hiker refuſed on apprehenſion of an action. And no i 
court was moved, that the money may therefore be directed 0 


paid into the bands of another perſon, named on behalf of 1h 
femme, 


The court ſaid this in the caſe of a femme covert was analgy 
to levying a fine, or examining before com” and therefore | 


muſt appear in perſon. „ . 


2 {0 POTS Juſtification. 


i 
0 
1 


O else of bail will * any he "RY the (her 
has been ruled. 


CW 


* O U cannot ſign judgment for non-payment for the iſſue, of 
till demand and refuſal. | 


1 ; 
185 


N a motion to ſet aſide an the founded o on the gth of. 
for voting men 


There is a compulſory power to buy in lands for the better bold 


given to the mayor, aldermen, and commonalty i in common coll 


It appeared upon the caſe Rated, that the complainant ag 
this order was a mortgages and ſo Rated 3 in the order. 
29. That the order imports to have been made by the ji 
commonalty and citizens, 


_ 


d. That the meſne proceedings before adjudication are all in the 
'dtenſe and not in the preſent: And upon theſe ſeveral grounds it 
-ontended the order ought to be quaſhed; there was another 
int that they have ſtated the order to be in purſuance of the act, 


lent, and all the reaſon of the law which ſuppoſes all matters be- 
re it be done eo 7nſtants, ts 1 


th. That acting under a ſpecial authority they ſhould have ſhewn 
cially bow they had purſued that authority, | 


To this it was anſwered, firſt—that mortgagee was within the 


in ſecurity, 


Ire the corporation of London a new corporate name; and that 
ue proper Corporate name is mayor, commonalty and citizens. 


a in many acres, in order to come at a few. 


As to not uſing the preſent tenſe in proceedings, that this would 
ae been abſurd ſpeaking of things not done untill after. 


ln anſwer to this it was replied, that all acts which compel a man 
" with his property in a ſummary way muſt ever be purſued 
g J and the poer be fully ſet forth whereon ſuch an autho- 
7 g 8'ven, derogatory to the common law. As in order of juſti- 

: removal of a pauper, it muſt be ſtated complaint was made 
churchwardens, that it may be ſeen the queſtion came properly 


mot be ſtated, 
le, that it 
Eoyal, 


that the pauper was likely to become chargea- 


«in 


Faſter Term, 14 Geo. 3. K. B. 439 


neral words of the act “ all perſons ſeized of any eftate or interęſt. | 
ow 2 mortgagee has a legal fate in the term and an equitable inte- 


2d, That the act does not mean that it ſhall be neceflary to 


That it would defeat the end of the act, if you were obliged to 


Fare the court. And if the removal be on the ſtatute of King V. 


may appear they had juſt ground laid before them of 
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In purſuance of the act,“ without Rating in what nun, 
only telling the court that, in their conceptions, they have — 
the act ditects; which might equally be an anſwer in any caſe * 

ever erroneous, illegal, or oppreſſive. The court is to Judee © 
ther they have proceeded according to the act, not oh the is 
ſuch a general declaration of themſelves in their own caſe by 
ſeeing, on legal evidence, how they have acted. And this ws 


if they were in the right, they ought to have laid before the ts 


As to prefiitit, it is certainly wrong; for the law prelung 
it's proceedings to be on record the igſant the facts ariſe. 
there are caſes which prove that ſuch a variance is fatal, Lon i 
mond, 1376. Conviction upon ſwearing, 6 & 7 King Js. quaſh 
becauſe ſaid that a witneſs prefiitit ſacramentum, and not rale 


*Thi ſeems Lord Mansfield — This is a very nice objection; becauſe when 
to be the pro- 8 | 3 3 
per ule of the man has —_ bis oath, | yy it be ſuppoſed taken down at 
preteritum inſtant, it mu be præſtitit. | | e 95 1 
perfectum; N : Ts 1.7 . | 7 22051 

ja Tag Rejoinder—That it is ſufficient if it appears that the perſons eq 
think, have powered by the act are the perſons treating and applying. —— 4 


not impro- 


* 


8 h This is not an authority veſted as a judicial or legiſlative pont 
tum præſens, but it is a capacity given and veſted in the conſtituent patts, (whi 
25 ſtanding on for this purpoſe are the mayor, aldermen, and common council 
an indiviſible d . / hei PETS, f h. | land a" ; 
point between Or der to exlarge their powers of purchafing lands. 
"The pat and. ; DS SS FRE e ec 
the preſent. Now if there is an authority to A. to purchaſe the lands of 
his treating with B. is a ſufficient proof of his purſuance of the: 
thority. | Oy ee 


The city of London could not be a purchaſor, under other deſeri 
tion than as mayor, aldermen, and common council, or comme 
„ | : % 


Nov if the name of commonalty goes farther than common ch 
cil, and includes others as well as themſelves, this furpluſage # 
not certainly vitiate, if it be proved the parties empowered have 
concurred in the contract. 1 3 rr os 


That mortgagee, in or out of poſſeſſion, is within the words“ 1 
« or intereſt,” and if you muſt tender the whole mortgage 
(which was contended) you may be obliged to tender 20,00 
a purchaſe of the value of 10/. That as to this the pro- 1 
optional in the corporation, and either way compulſory on the paſiſ 


1 
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the objection of præſtitit, inſtead of præſtat, it may have 
+ but in things which are done. after ſome other, it cannot 
pepe to uſe a tenſe expreſſive of their being ſo after done. 
d Mansfield —10 this caſe the preteritum, in propriety. of lan- 
neceſſarily implies the preſent. 8 


. Duming was very large on the abſurdity of ſuppoſing the 

o mean the corporation muſt purchaſe a to come at ſome ; the 
rr accommodation be delayed or defeated, if they do not take 
t eſtates upon heir hands to obtain a trifle ; and a number of 
neceſſary houſes be bought, to come at a few that they do want. 


k; to the objection to the tenſe, that perhaps there never was 
ine when falſe grammar was required; but there were times in 
dich the diſtinction between falſe and true grammar was not ſo 
[| underſtood as at preſent: And there were always times in which 
ple took notes without knowing what they took, or underſtand- 
what they heard ; and thus converted into nonſenſe that which 
to thoſe who hear and underſtand, extremely good ſenſe. Nor 
| gammar, if it was falſe, ever make void a deed or record.“ 


| not undertake nor pretend, nor ought to be obliged, to under- 
and thoſe dangerous and miſchievous ſubtleties. © 


As to the objeQion to the deſcription, it amounts to no more 
in only too many applied—you have all applied: A few of that 
would have done; a part would have done; but the whole can- 


t, Befides, the objection was not made at the quarter ſeſſions, 
hen competent to have been made, if there was any thing in it. 


Juming in ſupport of It; 


Lord Mansfield—- What was meant to be gained, ſuppoſing the 
ny complaining ſhould ſucceed? | 


the anſwer was, the great inconvenience of the diminution of the 
ve of the lands remaining, whereas the jury determined only on 


conſiderable defect in the valuation. 
Lord Manpfield—I wiſh you could have proceeded to ſettle it ſome 


* 


2 ————_ _ — 


Mala grammatica non vitiat chartam. 


or was all the nicety of ſpecial pleading required in perſons who 


| Yrjeant Glynn was againſt the order, Mr. Bearcroft and Mr. 


de value of fo many ſquare feet of ground. This was objeCted, as 
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e 6 x | 
' Way; for it may be very troubleſome to them though we 
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ſhould happen to be for them, and they prevail in poi 
(unleſs, indeed, we ſhould think thin Wa 0 9 ern 
mortgagee to ſell the land) but what if we conceive . | 
way, and a power of coming at the lands, 'and that they 2 
only irregular in point of form. "IS Y Na dee 


Terms were propoſed by Mr. Beareroft. 


Mr. Cox faid, he hoped he ſhould render 3 reference unnc, 
by. ſhewing the plainneſs of the caſe, in which he had more Intore 
ation than the other gentlemen. 1 8 | 


The commiſſioners are to be treated, with; the mayor, aldeim 
and commonalty, in common council aſſembled, are the comij 
ſioners to treat; but when the conveyance is to be made, this is w 
done by the city in general, © the mayor, commonalty, and citizen; 
otherwiſe they would ſoon petition againſt the act, if they wele 
be called on whenever a conveyance was to be made. 


As to mortgapee, it ſuppoſes a cafe where the mortgage muy of 
ver the «whole premiſſes; therefore if there is a mortgagee not in po 
ſeſſion, the object is, that the city may come into the title with, 

the trouble of a forechoſure in Chancery. | 


Mr. Alleyne— Without going out of the record, the applicain 
to be made in the very ſtile ſtated in the record, | | 


The court ſaid, however, that whatever there might be in th 
cord, there was not a word in the order. Sed v. infra. 


Lord Mansfield — I was very anxious to have it ſettled in an at 
cable manner; for the victory will be very hurtful to the party: f 

if the jury are to aſſeſs in a litigious manner, they will fet a le 
value on the lands. Tn, 


Mr. Dunning objected to the propoſal of purchaſing the u 
term; but ſaid that there could be no objection, he thought, on 
part of the city, to make an enquiry. 


Powers dero- Lord Mansfield—I had inclined to a reference. This is 20 | 


gatory to pri- oh te of | - ake a man part Wi 
yes. a authority given by an act of parliament, to m pa 


though by ac his lands againſt his will, and muſt therefore be firi®ly purſue! 


of one's own And it muſt appear on the face of the proceedings that it has be 
repreſenta- | | ? 


tives, to be ſo purſued. | 1 
very ſtrictly | 


3 commo 
conſtrued, and The firſt objection is, that the mayor, aldermen, and com 
not enlarged | 


ens, 4 
by intend. alty, are not the perſons empowered, but the mayor, citizen, 


ment. Quod commonalty, which are two diſtin things; one 2 ſecular bee) 1 
nota. | | | 
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oſes, the other a corporation at large. Can we look That the 1 
i Te riance of ſtile 
o the conſtitution of London, and ſay , that the mayor, citizens, ; material, 


mmonalty have no authority; or that it is made by the mayor, and cannot be 
U C0 | 


fy, 1 on council aſſembled, when up- cured by evi- 
men, and commonaiiy, in common C on - 8 ; P dence of the 
the face 0 


cular PUrP 


the record it appears otherwiſe? _ | coctibation of 
| the city, or 


There is another objection, which has not been taken notice of: b conjecture. 


ich is, that it does not appear that Croke, the mortgagee out of Ads under a 
fon had notice. They ſtate, indeed, that he had due notice; cop 2 210 
| F g ' | . rity ſhould be 
| there are ſeveral ſpecific circumſtances required by the aQ, ſpecially fer 


ii ovohit to have been ſtated, in purſuance of a ſpecial authority. forth. 
5 25 7 | e 8 


Now as to the merits—(for the others are objections againſt the 
Now Croke, it ſeems, is tenant out of poſſeſſion, for a two 
four year's term, I think, remaining. | 


The mortgagee is not compellable to account with the mortgagor, 
d there is a great difference, as to affecting the intereſts of the 
w. Then what ſays the act? The mortgagee out of poſſeſſion 
jeht ſign to any body; he ſhall ſign to the perſons empowered. 
5; but under certain regulations, . 


[ defire to be underſtood as not deciding that the city may not Mortgages 
eed againſt mortgagee and mortgagor, for their reſpective inte- and —_ 
b. With mortgagee, as for an apportionment of the term eſtate ; Sn te be 
ith mortgagor for the reverſion ; but then they muſt both be par- made parties, 
u: And they don't come in under particular proviſions, but the when their 


| reſpective in- 
eral words. tereſts are 


Rs | 5 | concerned, 
Mr, Joſtice Afton ſaid, that in this caſe the appearance of the 
lortgagor would not cure. 


He concurred with Lord Mansfield, in ſaying that the judgment 
* very unſatisfactory, in ſaying the money ſhould be paid to Croke, 
x lome ether perſon intereſted; whereas the act of parliament Jeaves 
uling at large, but puts them to an awagd; and calls in all the 


4 Intereſted, in order to have the value fairly and clearly aſ- 
led, „VV 


Wright against Holford. 
| Caſe out of Chancery for Certificate, 


[| "HIS aroſe upon a clauſe in the will of Mrs. Holfard, wife of 
Peter Holford, made by victue of powers reſerved to her un- 
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the lettlement. 
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The deviſe was, all her moieties to her huſband, for life 4; 
impeachment of waſte ; limitation of a term of 500 years "ag 
viſion for younger ſons; then limitation in tail male whe 4 
ſon, with remainder to the uſe of ALL and every the N * 
TER and DAUGHTERS of her by her huſband, the aforelag 5. 

Holford, to be begotten, and to the heirs of ER and THEIR N 
dies, lawfully begotten; ſuch daugh ers, if more than one wh. 
as tenants in common, and not as joint-tenants; remainder ny 
own right heirs, in fee. She died without revoking her will; le 
ing a ſon by him, and two daughters, Conſtantia and Maria, ul 
ſon by a former huſband, who was the plaintiff, And queſt 
whether the plaintiff, as heir at law, became intitled, upon the dex 
of Conflantia without iſſue, under the diſpoſition of the will | 

whether the ſhare went to the other ſiſter, by ſurvivorſhip? 4 


On the fide of the heir at law—T ſhall lay this down as a prin 
ple in law, as old as H. 7. and down to the preſent times, that i 
heir at law is not to be diſinberited but by expreſs deviſe, or necefl 
rily implied, and that probable conjecture will not do. I ſhall df 
Gardiner and Sheldon, and Williams and Brown, which, I think, a 
preciſely the ſame with this, and have only a colour of diſtindi 
at beſt, and that a very flight one I ſhall take notice of the caſe 
Holmes, and ſhall make a few curſory obſervations on the long tin 
of caſes which have ariſen. as, - 
Certainty is the grand object of the law, on the conſtrudion a 
will, as it is moſt highly expedient that diſpoſitions of eſtates ſhou 
be preſerved. How is this to be attained, but by the rincipk 
have inſiſted on? If the heir be difinherited by any thing leſs, ut 
of a certain deviſe, (or what I take to be the ſame, a neceſſary i 
plication) if any the ſtrongeſt probability be admitted to ſupply ti 
uncertainty and conjecture will be introduced; whereas no obſcorl 
can be, if neceſſary implication be required : For neceſſity is an 4 
treme, and all extremes are very eafily defined. 


| Lord Mansfield ſaid, no one doubted the caſe of Gardiner i 
Sheldon; they only explained the meaning of nece/ary implicit 
Lord Hardwicke, in the caſe of Corrington and Helher, never doubt: 
the caſe of Gardiner and Sheldon, but only ſhewed what 3 nec | 
implication was. There a man had. made an eſtate to 4. for ninel 
nine years, with the ſubſequent limitations over, No man can 
it was neceſſary he ſhould mean to ſay, if be / long lib. ul 
might have given a man an eſtate for ninety-nine years; but 0 
all the circumſtances, the court judged the intent to Wor 
neceſſarily implied. A neceſſary implication is, where the iatef 
the whole is clear, ſo as to ſatisfy the conſcience of the court, 


4 | 


8 


Faſter Term, 14 Geo. 3. K. B. 
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. 


al itſelf, and not from any thing out of the will. 
ehe Hill proceeded with the caſe of Cumber and Hill, ſt. 64. 
Willlams and Brown. a 


There is not only a want of neceſſary implication, but the croſs 
mzinder, ſuppoſing it well and ſuficrently conveyed by the expreſ- 


| ſupported, becauſe bad in law in it's origin, even admitting the 
unix had intended croſs remainders, and abel and ſufficiently ex- 
refed her intention, according to law: For in this caſe it being to 


en more than Two, and no croſs remainder ſhould be between more 


go remainders contended for; which, if they could be proved to 


bit 00 -aſmable man who beats it can doubt, and muſt be upon 


ons, and got too uncertain and indefinite to take effect, cannot here 


ugbter or daughters, lawfully to be begotten, there might have. 


Jun tw, and therefore thus the ſupport would be not good of the 


we been intended, muſt be proved in ſuch a manner as, it is hum- 


Ir ſubmitted to your Lordſhip, will not agree with law, 


n been obſerved of croſs remainders, as a reaſon of their being /6 
lrained and circumſcribed as I am contending before your Lord- 
pthey have been, by ancient and ſucceſſive adjudications, is; that 
ey create great confuſion. 5 | | 


ſt on, However, it is enough for me if I prove, that in fact a 
Ie of law, ſettled by decifiens, there is now ſtanding, which, 
ether for the reaſon hinted to above, or for whatever other, will 
it 41 croſs remainders but by neceſſary implication; nor between 
re than 79, And a deviſe muſt be good in it's original creation, 
cannot be eſtabliſhed by ſubſequent event. If this be admitted, 


ie will, there might have been more than two. But if there be a 
ce, it muſt ariſe on the word reſpective; which is ſuperflu- 
4 fob muſt be unde ſtod where the perſons are of the ſame 
a n Bacon very ingenioufly, as he does every thing, explains 

Maxim, expreſſto eorum qua zacite inſunt nihil operatrur, 


Thy cale of Cumber was cited from the bench, which was to 
Fandſon, Hendon, and his granddaughter, and the heirs of their 
ies ſeſpectively ] 8 LES 3 _— 

* Hall contiaved—In the caſe of Doe, on the demiſe of 
14. againſt Burville, if the implication had not been raiſed, 
e would have gone from and not 20 the heir at law: And 
: „„ this 


The words are almoſt the ſame as in Cumber and Hill; and what 


How far this reaſon holds, or what other, it is not my buſineſs to 


en in the caſe before us, the huſband being living at the making of 


Maxim. 
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e phew, F. M. with divers remainders over.“ 


cation, and the whole was intended, and altogether. And the wal 


this is conſonant to the principles I ſet out with, and fo 1; 


Ejectment 1 deviſe all my lands ia A. to my two daugbte 
E. and A. M. and the heirs of their body, equally to be divid 
* among them. And if they die without iflue, then all to my is 


This, being the caſe of a teſtator, ſhould be governed b aa 
tion, as in 13 H. 7. a deviſe to a fon and berr, after the * 
his wife, makes an eſtate to the wife, for her e. This i = 
of what intention he was ſpeaking of not being a probable conies 
ture, but neceſſary implication, in the ſtricteſt ene, an eſtate to 
heir, after the death of the wife: He was not then to have it befor 
nor was any third perſon to take; and 7herefore the wite muſt: 4; 
the diſpoſition was ſuch in that caſe, it was ſaid, as prudence and real 
would j»/lify.—And what was the caſe? It was in favour of the pol 
terity of the teſtator, who could nat otherwiſe take but by ſuch imp 


all, he ſaid, ſhewed plainly the abbole was intended to pals ropeth 
: Dyer, 33% be 5 
Cro. Ja. 36 5 Gilbert and Mitten. 


The caſe Lord Chief Juſtice Pemberton denied is, where ib 
was an expreſs croſs remainder limited, and therefore cannot be lat 


Lord Hardwicke, 1 Atkins, 215. Deviſe to two daughters, a 
the heirs of their bodies; and, for default of luch iſſue, remaindet oft 
That this was to be underſtood reſpectiue iſſue. Tf the word 
been, „If they die without iſſue, heirs of their or either of ik 
< bodies,” this 1 admit, in any caſe, would create a cr9/5 remaind 
But here the words are. AA and every the daughter and daugii 
« of the body of the ſaid Peter Halford, on the body of me, C 
** Rantra Holford, begotten.” e 


No more than a deviſe to the daughters, and the heirs of fi 
body or bodies, to take as tenants in common, if more than oe. 


is no more than to the heirs of their bodies; and, on failure J 
of any one of them, then the ſhare.goes to the beir. =: Wh 
if there had been one only, ſhe ſhould have taken 4. 


more ſhould not the ſhares go by ſurvivor ſhip ? 


: | 55 1 
I -anſwer—the-intent is not ſo ſtrong as to be neegſary ; T 


can find any diſtinction between the one caſe and * w_ N 


ceive it. to be ſufficient to keep the eſtate in the hei . 
portions to daughters are generally given to them as 3 ' 


\ 


OS —— — — — — 


e: acetuer of ſhare by ſurvivorſhip might come to late tg 
ale in that telpect; and it js only probable cafe re therefore 
q yi | ſhe meant ſuch ſhare /howld accrue, rather than deſcend tg 
de rberefote it was 1 grounded my{elf on this 8 f 


| 


& that certain intent, not probable conjecture, was nec. ary in 


bella of the heir. 


Mr, Hargrave on the other fide—1 ſubmit the fame reaſon, which 
ved her to prefer the iſſue male to the ifſue of her former huſ- 
id, would alſo induce to prefer the ue female tp the heir at Jaw, 
limitation 10 the daughters is ſtill more material, for it is to ail 
4 ery my daughter and daughters; therefore if there had been 
r daughter on'y born, the would have been preferred to the heir. 
oy what difference can be effectually taken to ſhew that the heir 
« meant to be preferred to the reſt of the daughters, if more than 
e upon the death of one; who was aut preferred to that one if 
dere had been one only: Then the limitation over to the heir at 
ls is tis“ and for default of /uch iſſue“ what iſſue is this? I 
gers to the precedent words all and every” for the daughters 
boold take in remainder before the heir, who was not to take until 
fer a failure as Full as could be expreflcd. . 


Deer 303. Croſs remainder between more than two and againſt 
ke heir, 7 


| arcient times, where a more rigid interpretation of wills was held 
han has been for a long time paft, inplicative conſtructions were 
Imitted to raife croſs remainders, where reaſon ſupported them. 
le next caſe J ſhall cite is Holmes and Meynell — Raymond — fin- 
dir Thomas Fones—and Pollexf.. N 


| hoold not have relied on the word * al!” fo ſtrongly, if it had 
0768, 


words each and every, independent of the authorities; and is much 
8 fronger than the caſe of # right and Cadogan,* in which I ground- 


2 my opinion on Trueſdale and Beſt.. And I truſt T ſhall ſhow 
$2 the very caſe which was the ground with the houſe. 


"poling deciſion in the Houſe of ors] wo ald pre vent 8 ſendit 
= Ale back, don't think in fact it was determined, for the judges 


| ecalewhich is before the court now of Wright and Holford, as I underſtand, 
only the names dliffering. | 


were 


Lan. Where the court adjudged in a manner which ſhews that 


o been relied on in a determined caſe, Spelman and Stenor, ꝙ May, 


The words of Lord Camden are, this caſe is very clear on the 


| Lord Mansfield—Y on muſt not go to that, for that | meaning, the 


— WR r 3 = -" 2 * 3 * 
2 8 4 — 928 * — — —— A 
= = - -— K. 2 
- "I "i= ah, -. — 
= 4 Sb = 2 = IS 8 2 3 
2 2 — — 2 DAD [1 ES oo U — 


> 
. — — — * - — nes 9 — — — — —⅛¼— —— — 
y bo WML Zi =? 2 2 5 — " , _ *Y 4 
5 8 — AE — . PEE wi, tie ther Hair En ae a ein Che oli” es AS - 4. — — — — Jo — 2 
4 r Ces Anas * 9333 = en 
rh. 6 Pony "over e * = 0 is o_ . —— we - —— 3303 K 3 * : ant 
I —2 r 8 4 — — - Pegs —_—_— * — — 2 —— 4 Sn 2 2 7 4 E — — E 
* .. — a 2 NT r WEIS — A — : . 1 2 5 = rt g = * 8 3 * 0 a; 5 
— 25 3 er — 3 4 ASD , 8 — ” h £ 22 
2 9 * 5 3 8 a 2 — 6 — — — y 
2 5 — — — 2 r pr , Sen nr ing 9 pct INES 
B ů — ——— E xa 4,4 ee <7 5 . 8 —— 38 — — gs I 8 — 
Eg . RRR — ROTOR — — a 


FF: F 
e 


"but be it a$ it will, we moſt take 15 
"I nies] for the court of cha 


rown out an 17 4 K in 
to obſerve,. tt 


f & whe they refy 


ter mine | ** on contrar reaſons 1. and it is not doubted that.a man ox 
create croſs remainders | etween more; by es w 


queſtion is therefore, whether he ſat 
EIS. ANA 


B 


ef words 


| eErols remainders ; and tl 
% ũ ù ͤ of W. and Brown... Was 1 be 
lll, but there o the wor, cee . 
e the court did not Jen in the caſe 
| upon that word, 15 Nour 00 d 
| | 95 Re hog eviſes to th Pb are yan 
| n the deviſes to Fw daughters; every 
Ns | A greater wn. to " —and.it rathers turns. the ot 
meant it to deſcend entire to the 17 0 
aA and I apprehend y bat! is obſeryed 
1 TING... ae 


N was what I 
| and I 


1 was not 10 {I 


Ce © which 1 hope will akvays kara over. an intent 04 
1 4 expreſſed in diſberiſem of the + THO 
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is a limitation within reſpect you! 3 
i the younger.children en die ee. yr; Gs a „ that * = "3s _ 
Fare or portion. ſhall..go to; the Turvivo ; and i if all, then the ware wee "I 
ho go to.the interitance.. This inüſted or; inferring a like intention oo 
| be (which was the uſe made) would, Thin 5 ' rather imply that it 3 

bad been a like intention, the maker of the will Þzew how to 5 
limit a croſs remainder in expreſs words, had done it, and therefore ESRD . 
vols babe done it. The maker of the Will in that clauſe 9 15 — 
bo younger children, Was. 0 ſatisfied with implying crols remainders = „ 
default of. iſſue ; but, took care it mould paſs by: the proper way . N 

bf expreſs limitation. | There appears a predileftion I deny not; 1 | 
we are. not to look into this appearance, nor the grounds of. this prer 
lin, bot rely. on the. clear and cer tain. title of the heir not to be 
&-ſeatcd, unleſs by clear ne ſs and certainty. againſt it. We rely on 
1 old diſtin&tion not admitting ctols tem inders, where they might 
have ariſen between more. than two. I ſhall content myſelf with | 
Lying, that all the caſes cited differed materially. as to the eircum. 
ſances, the beir would have. been difinherited in ſome of them, if 
the croſs remainders had not been implied in an other it would have 
yone in diſheriſon, of ME, teſtator pr rem 0 7 95 W be 
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3 is in default of fuch iſſue the whole to go over, this 34 
3 implied if not expreſſed ; and yet the want of ſuch words 
ent 5 1 1 will, would make a great difference in argument of 
er di f where the Word e dub was uſed in Holmes and 
bould 90 ud the word. * all,” nothing would paſs until the whole 
1 2 over; and in the mean at 5 the hy on failure of - 
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79-80. on the maxim, Conſtructio eo eorum * tacit = inſunt nihil opera- | „„ 
| tur; and Bacon's maxims, | | | 
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17 rare; nor to declare any reaſons upon the. certificate —Tuye the | 


the cuſtom was wrong, The twa cafes before us ſtand The our of 
nion upon certificate, and we mall ſtate a8 follows. 


= tiage of Cunſtantia, then the widow of John 


to the ſons of the marriage,) and then follows deviſe of the fi 


ther the heir at law became entitled after the death of P. wr 


of term; but we ſhall Rate the certificate in ſuch words as wil © 


relied by « on. Serjeant Hill. 


iſſue. (Theſe words are emphatically put in to ſatisfy 
ill there is no limitation nue failure of daughters 7 , ( 


were PII the . a amount topo a onleſ 
other ſpecial circumftances) than that the whole aal ug N 
over finally but by parcels ; that on failure of the i iſe 
ſhare would deſcend to the inheritance. es mw” v3 
The caſe came on for judement 1 laſt 4 5 60 "IF 
Lord Maufield delivered the agent WF; ea to this fe 


NS ST ha Moy 21, 1774. 8 
K foundi it Pr cuſtom to Tay nathing u upon Log e's came 11 0 


might come at the opinion when it came on in chancery; but Ihn 


The cafe of Wright and Hotford, articles of n Upon ma 
T1ght, ſhe Was im 

wered to make a diſpoſition by a deed with two witneſſes, of 
will with three witneſſes, of any eſtate which ſhould come to he 
during coverture, or by deſcent to her huſband, or any remainde 
or reverſions under the ſettlement, which mould ariſe, She becan 
entitled as coberr by the death of her brother to an undiuided nu 
which he gives in truſt to her huſband for life, without impet 
ment of waſte, (then a term of five hundred years with eſtas; 


eſtate to the uſe of all and every the daughter and daughters of meth 
faidC. by P. Holford lawfully, &c. andthe heirs of their body lawful 
ſuch . Dp if more than one, Ito take as tenants in.common a 
not as joint-tenants,] and for default of ſuch iflue to the beirs of i 
-Conſlantia for ever. She died without revoking her will, leaving 
ſon and heir at law and two daughters. One died at two yeais 0 
the other is unmarried and an infant. Queſtion, therefore © ' 
the death of the elder daughter an infant and without iſſue; ul 


We ſhall not go into the caſes which would be.to0 Jong. the laſt 6a 


the reaſons with them, and will manifeſt the diſtinction _ 
.and the caſes of Cumber and Hill, and Williams and Brown ſion} 


The opinion we are of will be cutie in theſe . 
are no words in the ſettlement of remainders or teverſions 10 in 
over the ſhare of the two daughters, upon their dying without ; 
of their bodies reſpectively; on the contrary the 20bole-eftate is 0 | 
limited over upon the failure of 'a!/ the daughters mw 0 


le, | 


ly, ( 
3 2 75 


+ 


_ { their bodies reſpectiveꝭy, but in as full words as can 
| ny” total failure of all and EVery the daughters, and. a 


V ibink ibey -take-GROS8 REMANDBRS, | 


\ 10 T1ON for a ne trial on a verdict zgainft-evidence, upon Newtril 

[YI a action of warranty, for an horſe of the price of 171. — 
id Men6cld—T would adviſe you to- Let down with Pour loſs, peri, on 

| Lord Mansfeld would 4 Lite you to et Gown loss, parſon, 

her than $979 for a new trial when the jury have determined — 1 

x the ſeller. No ground for a new. trial. Better. it ſhould be de- will be aﬀfedt. 


ined once; for all right or wrong pe pa 


criminal na- 
ture. 


New Trial. 
Van adion brought for mal proſecution againſt an attorney, 


be juty had found for the defendant; -the-plaintiff.moved-to 
let in to a new trial. : 1 | 5 | 


| The court aid, defendant was ſufficiently tried once where-the. ſuit 


mene 
Attachment. 


"HE attachment goes of caurſe for nen- performance of an 
award; and in order to get rid of it, you muſt ſet aſide the 


8 ud. 


| en granted, without: previouſly- ſetting afide the former ver- 
Coſts in Ejectment. 


HERE there. is gjectment, and judgment againſt the de- 
C fendant by default, thef® is no recovery of cofts upon the 
| 4m becauſe the deſendant is only nominal. In this caſe you 
& „ an addion in conſequence - of judgment to recover mene 
[220d coſts of ejectment. * 0 
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Nemo bis diſcrimen ninibit pro codem.delice. 7 PE, 
2 5 Saadright. 
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my lands in Aldercombe, to truſtees for payment of my debts; and 
not ſufficient, then the reverſion of inheritance of my wife's pin 
to be liable; all the reſt and reſidue of my real. and perſonal ell 
whatſoever and whereſcever' to my dearly beloved wife, The wi 
proved the will, the perſonalty was ſufficient to pay his debts, | 


for ever; and if he do not pay them, deviſe to Mrs, /.1 


not take by the refiduary clauſe. © 


1 P. V. 302. Coke and Oabley. A. went to ſea; bis father left au 


the truſtees, the other to the wife; and the queſtion (even 
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Queſtion on the Effet? of a Refiduaty Cat. 


TSsTATOR ii io fee, made his will in 1753, wit 4 
1 clauſe—** in caſe my perſonal eſtate (which I have beforeger 
ſed to my wife) be not ſufficient for payment of debts, then 1 dei 


1 Queſtion: Whether he meant to comprize the eſtate deniſe 


the truſtees, and include it in the re/iduary clauſe ? If he did, the u 
will take; if not, the hein. | 

Contended, that he could not mean to give this eſtate to bi af 
becauſe he thought that it might not be ſufficient to pay debts, Rin 
caſe—* deviſe to R. B. if he pay all my debts and funeral expend 


* all the reft and reſidue not herein before bequeathed.” Devi 
contended to be executory ; but as B. died before the teſtator il 
court would not admit of that; and they ſaid that Mrs. E. ce 


The different words“ not before deviſed” which were in th 
caſe make no alteration, .but are merely tautologous. The ref 
clauſe is here, as generally, mere matter of courſe ; there 4 
where a man with words wide enough to paſs his whole intereſt 0 
knowing of an intereſt he had, it did not paſs. _ 


ing his abſence certain leaſehold eſtates to him; he returning eſt 
gold buttons, tobacco-box, and all other things to his dear ſri 
Oakley. Queſtion, whether the /eaſehold eftates would paſs? Tic 
held not, and that executor held as truſtee. |} 


Mr. Wilſen On the ſtate of the queſtion, that if any tg! 
heir ſeemed to have the worſt caſe becauſe the firſt wn a” 
any thing) only between the wife and truſtees. 


But take the whole it is thus. If deviſee ſhould . 
lure of a contingency which. never happened; now on the Pla 
tent I ſubmit the deviſee ſhould not. 3 TE 


f 


| Faſter Term, 14 Geo. 3. K. B. 


Row vas determined on the ground of a lapfed deviſe. Wright 
Holt was the ground. He deviſes expreſsly all his lands in E. 
| Cirter, and his heirs and if he died without heirs, then over. 

Gs Jied without iſſue, in the life of the teſtator. The deviſe over 

r take place, even under the roliduary clauſe, becauſe the lands 


bud been expreſs deviſed. 


[ 


Gould come from beyond ea; deviſe over void. : 


gel and Holmden. Lord Chancellor, 16 Nov. 1772. Teſtator 
1 directed bis lands to be ſold, intereſt to the wife for life, and to 
iu three nephews, who ſhould be living at the death of the wife. 
bey all died in the life-time of the wife; the reſt and re/due was 


{ the lands ſold for money? Held at would net. 
fee ſchool, and all other his lands, to T. 
þ an expreſs exception. 


tely after his deceaſe, and gave power to his wife to ſell his lands 
u payment, (if need ſhould be) and to pay legacies; and all the 
ff and refidue to his wife. Lord Coꝛeper was of opinion, though a 
power given to the wife to ſell, and fee paſſed, ſubject to payment 
i debts, that ſhe took nothing. There can be no ſtronger impli- 
tion, in caſe the perſonal eſtate ſhould fail, he deviſes to truſtees, 


ut deviſe, es 


ficient, that then the ſurplus ſhould be a reſulting truſt to the heir 


Lord Chancellor, and three aſſiſting judges, thought otherwiſe. 
| = lrange, then, that, if the perſonalty is entirely ſufficient, the 
Ole real eſtate deviſed, as ſubſidiary to it, ſhould paſs to the wife. 


Dec. — 0 . » 1 
; ” tne devi e to a man and his heirs is good, upon contingency; 
nely, if he ſurvive the teſtator. 5 OT 


— 


—_ 


was obſerved, that the wife was legatee of lands purchaſed 
by way of farther provifion : On the other fide, that this was 
dea of civilians) ſufficient to let in the heir ; becauſe it is not 
tum; for he gives legacy to the heir, eo nomine. | 


5 2 6 - Th 


On one fide it 
"the marriage, 
r (enen in the 1 

Riſum gamen 


fun. 394. Deviſe to J. S. of 500k. if be were alive, and 


en to the wife. Queſtion, whether this would paſs the intereſt 
Len. 25 1. Deviſe of lands in fee for erecting and maintaining 
[Lord Mansfield This muſt be a miſtake ; for all other his lands 
26 Kaum. 132 4. Teſtator directed his debts to be paid immedi- 

payment of debts, if the perſonal then anſwered as it did, he did 


law, Lord Talbot determined it ſhould not, but 3d W. 61. the 


Mr. 0% — That there was a ſtrong diſtinction between the caſes; 


How great the abſurdity, that if the perſonal had nor been entirely 


a , EET RC rr «) — — 


That as to fo much of the caſe as lands to be turned int 
that very circumſtance anſwered them; for then, under the u. 
of reſidue vaid eſtates, eſtates after acquired would paſs. " 
in thecaſe of Sprig, he. deviſed bis whole eflate for pn, 

debts; there could be then no reſidue, unlefs out of that furpulg 


The caſe before the preſent Lord Chancellor was on 2 queſt 
whether by the word eftate the wife took in fee, or for life n 
whether ſhe took or not. 5 2, 
That the caſe in Forrefler, Malabar and Malabar, went upon i 
circumſtances whether he meant the eſtate ſhould be real or ver 
nal. It was declared there, by Lord Talbot, that it appearing on | 
-will that he meant it ſhould be fold at all events, and made per{m 
therefore the heir could not take, but deviſee muſt. The den 
was, All the due of my perſonal eſtate.” 


bh 
3 


Lord Mansfield The teſtator, Humberton, being ſeiſed in fee 
the premiſſes in queſtion, and divers others in Lincolnſhire, and 1 
where, after ſeveral precedent deviſes, legacies, and bequeſte, p. 
„ of realty, deviſes thus: 1 
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“ In caſe my perſonal eſtate, excluſive of ſuch part thereof 
1H e have before given and bequeathed to my wife, ſhall not be (uti 
—_ « cient to pay my debts, I give to my brother, —, and myfricn 
1 ns , and their heirs, in fru, to pay debts and legacitl 
1 th and ſupply defects in the per ſonul eſtate.” And in cafe not ſuf 
„ dient, then he deviſes the reverſion of inheritance of his wife's jol 
1 ture; and wiſhing and hoping his perſonal and real eſtate in A. 
3 be ſufficient to pay all pecuniary legacies, and allo particular legt 
. a to his heirs, on condition of giving up their claim to lands under if 
1 „„ uncle's will; then comes the reſiduary clauſe of reſt and ref 
* = his dearly beloved wife. This action is. brought by a cobeir tr 
| moilety. „„ © pales 


* 
8 


There are two ways of conſidering the queſtion; fieſt, whe | 
this reſidue. does not take in the lands, as not deviſed. Nou 
lands are deviſed upon a contingency which never happened. * 
is, it ſeems, as if there had been no ſuch limitation at all. 4 : 
the-deviſe is only in caſe per ſoualty ſhould not be. / Hcient, ute 
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But ſuppoſe, on the other hand, there had been a./mall _ 
„ ceſſarily to be paid, and accordingly aid out of the lands 
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this, there would have been a. reſulting. truſt to ſome boch. ; 


j 
. 


YN «% 
* 
Y 


l L 1 9 © — — — - ERS > — 2 DI. 
% . —— 7 DT Po * * - - * 76 EAST 4 LEG — — 3 IE Rs . 
= & EIT, *,; - 2 2 72 os : Pts Ws 
Pao fg re ² AA AA ET 145 * r i on A 
4 — «a ALDER LN” rae N A — * — 
s 3 _ — - - 


—— 
= 


— S 
— 


—_— c 
- = ; —————— 3 
5 r 
* r 
— : 7ð1[ e — 
7 —x 7 — — * 
— ye ORR 
: —— SEATS 


0s obje ion 10 po 


* ji be nonfurted on account of an eftite in his o truſtee. 


No man ſha 


ger the will, if the heir were to have the truſt reſulting, 
1 7 wh a part of his title, Now what is this? It is al 4 
, goth and in equity nothing more than to raiſe money by fel- 
ul , = crgaging tor payment; then after payment it carries the 
110 ſurplulage ; 10 that either, as wäs the fact, there being %- 
em com the perſonal, ot if thete had not been quite ſufficient, the 
11 was entitled; and the reft and reſidue carries every thing but 
10 x2 neceſſary for the payment of debts. 


posr EA for the DEFENDANT. 


Stainham againſt Bell. 


HE caſe was thus 4 Deviſe to a ſon, of which he fo ppoſed Limitstion 
his wife enſeint, of his whole eſtate, with certain limitations Pon contin- 
Tho Ns . a | © gency of fail- 
{it ſhould be a daughter. And on failure of iſſue of ſuch ſon in ure of ſuppo- 
al, or daughter dying under age, remainder to his wife, the wife 2 7 4 
lull take, though no after-born ſon or daughter ever came into being. nee comes 
Mo 3 | 12 Md Le Too into being, the 
1 Peere Williams, 3 90 Deviſe to ſon in tail; if ſon ſhonld die with. AO 5 
ut fue, then to A. his wife; then to M. S. in tail; then remain- 2 ff he con. 
er for life to the plaintiff, P, dying in the life of the ſon, upon tingency had 
11 oy - . 3 A: happened of 
lure of that contingency, the remainder Over is word. —_— 
| | „„ ; ing born and 
That the caſe before the court is diſtinguiſhable from Jones and failing. 
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The deviſe in the principal caſe was, Whereas my wife is now | 
pregnant, if ſhe bring forth a ſon, I defire he may have my eſtate 

| when he comes to twenty-one years, paying certain annuities: Butif 
[he has a daughter, a moiety to my wife; the other moiety to my 
two other daughters, ſhare and ſhare alike, If either of them die be- 
ſe twenty-one, then ſurvivorſkip to the daughter; but if butb dig 
baut iſſue before twenty-one, then the whole to my wife.” 
ak in fact was, that no ſon was born, non any daughter. 


Ueſtion, Whether the wife ſhould take? 


er. 486, 487. Covenant to levy a fine; remainder to the 
. ds and fourth ſon; and if it fortune the fourth ſon 
KO yon of his body, then the eſtate to H. He never had 
„„ oe lon. Limitation over, the court was of opinion, was 
and the words not conditional but merely limitatinn. 
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Eaſter Term, 14 Geo. 3: K. B. 


3d Lev. 105. [qu.] Upon ſpecial verdict, this caſe, tha 14 
ſeiſed in fee, and had four ſons, deviſe to his wife; but if 5 
ry, then that the firſt ſon, H. enter; like remainder to * ma 
ſons, She never did marry. Queſtion, Whether the eqtaj , 
take place? „ N "OW Ys 0 


2d Str. 1092. Andrews v. Fulbam 3. where Gulliver v. With 
cited; and Jones and Weftcombe, White and Barber, argued bet 
this court. de e eels 


Therefore if there was but one daughter, he could not mea 
one ſhould take more than o, and the wife nothing: And it; 
_ pears that if the daughters both failed, the mother was to take 
whole ; therefore, on general failure of iſſue, the mother wa 
take. e 


Lord Mansfield aſked, whether there were dot many of the m. 
dern caſes which came nearer than White and Barber? | 


T Mr. Davenport alluded to one argued by Mr. Heath and det 


Lord Mansfield—1 only aſk the queſtion, whether there was a 
difference, except that there was not a fee, but the lands deſcend 
to the heir in the mean while? . . 


cutrix. | 


Ves, my Lord; and perhaps becauſe the wife might take as et 


A 

. 
oY + 
<4, 
"1 5 
1 
1 
1. 

.? 
1, 2 
\ $4 =, 
">. — 
A 
8 
4 * 
f 5 
C7 30 
N 

FF 4 

* 19 

n ** * 

uy? 
„ \ 4 
IE 
1 \ 5 
1 
17 8 
* i; 
4 
r 

* #- 
5 * * 
r 
EY * 
NN * 
1 
1 
1 
r 
8 WY 
1&3 
N 
5 5 
3 
' * 

* 
8 

1 
. 
4 
* 

1 * 
8 
2 BH 
* by 3 

i / r 
ers 
4 $6 
* 4 * 

19 
11 
* 

* 

5 t * 
45 *, 
41 80 

8 , 
1 15 

8 
. { Ro 
1 TY 

* 
* Wa Ws 

io; 7; 
« W * 
| 148 N. 
a 
11 

1 

AF. — 0 
3 * % 

8 
* 7 
Wd HF; 
. 

* 4 XX) 
4 
2 

3 

3 

: 2 

8 
402 
n 

* & 
** P73 
STE 
N 

LE SY 
1 * 
4 
. 

1 
1. 01 
1 

8 

* 1 

1 L 
1 4 

LAS 
Fat - 

1 *. 
09 

1 

Y N. 

1 

1 

4 
3 3 F 
B24 

1 

F s 

{Ot 

+3 

: v3"; 

24 
þ Jt} 
#3 
30 
$21 4 
8 
14 
417 
14 1 
3 5484 

A, : 

F 

Ap: 

N 

15 

; 5 
9 

11 * 

7 * 

WL 7 
0 

Ph, 3. 

4 
> 7 

3 GED 

3 

e * 
IJ * 

. 
1 

Nene 

We „ 

WA. 

ik 

4% 

* 

1 

* 

Ng 
4.5.8 
1 
7 . 

5 
8 * 12 
Ber 
4.8 
1 
WICKS: {/ 

AT 

5 

8 
. 
1 
1 

5 
\ Sg: 

15 

4. 

* 

p : 

+ {Bs 

1 > 
n 

1 
. 4 8 
be, by . 
171 "I 
"$4 
* 4 * 
3 

T7 i 

Kee 
. 2 
1 

© Meu 

1 8 

r 
Te * 

R 
N 

. 
37 

1 

WES 

1 BY" 

2 

1 Wo 
94 
* 


— — — — — 
— > 's 4 * RY 1 
ö It . 


9 


1 


Lord Mansfield—lIt is remarkable, this was very finely argued! 
the two Roman orators, Craſſus and Scevola, in ancient Rone, on 
will of Coponius; and that the caſe was admirably argued ſo lo 
ago, upon the intent and ſtrict lecter, mutually contended for ando 
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Mr. Juſtice Willes—If two daughters, he gives a moiety 1 
wife; -a fortiori if but one. e 


15 May 1774, laſt day of Eafter term. 
Lad Mansfield having firſt nc WET in the manner abote 


ported, the caſe of J/right and Holford, proceeded to judgmen 
en this caſe, which he pronounced in the following terms neall)+ 


The next is a new one in it's form V. S. ſeiſed of the pol 
made his will. © And whereas my loving wife is 700 pregnan, 


«« ſhe bring forth a ſon, I defire he may inherit my eſtate, pan 


— 


raſter Term, 14 Geo. 3 K 5 


ile 41. a year; paying 30 J. to one daughter, and 101. 

i - we Tf ſhe Did beg forth a daughter, a moiety to my 
15 ind a moiety to my daughters, when they come to the age 
f wenty-one. And if they die under age, and without iſſue, 
u the ſurvivor to take the ſhare: And if they all die under age, and 

i vithout iſſue, the whole to my wife; and if my wife die before 
my daughters, and they dic without iſſue, then I give the whole 
i to my heir at la WW. by 


The eftator's wife was not enſeint at the time of making his will, 
«death; the daughters died without iſſue, under age; the mother 
urcied the defendant, B. and died. 


This is different from the famous caſe of Tones and Weftcombe ; 
k eſtate will deſcend to the heir at law till the contingency—and 
ey are all executory deviſes—and if a ſon had been born, and lived 
„ige, none of them would have taken place. But we ſhall not go 
ito the .ceaſong, or diſtinguiſh the caſes, but fimply ſtate our opi- 
ion, ROE Eat i oe. | 


We think it was the plain intention of the teſtator, in caſe 0 ſon 
hould be born, and he ſhould have u daughters who ſhould live to 
he age of twenty-one years, that the wife ſhould have the whole 
late, Therefore we think, on the event that has happened, that 

de ought to have the whole eſtate, 5 


Te caſe of. Coponius was 660 of Rome, 1834. years ago, and was 
kelred by Lord Mansfield to be the ground of Jones and ft. 
mr, Vide Cartrou Hiſt. Romaine, vol. 14. and Cic. de Oratore, 


in ſeveral other of his works. 


Deed. 


ö QT ION of debt upon bond, with a certain day. Plea. 
1 Agreement that the bond ſtood only as an indemnity, and 
iu the plaintiff was not damnified, and judgment of the court, 


| 8 aught to recover. On this they join iſſue in demurter 


jo the queſtion before the court was in effect, whether parol 
8 be admitted to prove a condition, where the convey- 
as abſolute, without fraud, upon the face of the record? 


= w part of the plaintiff, it was contended that no parol evi- 
As be admitted, to vary and change the nature of the ſpe- 
Bion expreſſed on the deed, 5 
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Law Tradts 
Reg. 23 of 


| his Maxims. 


evidence be brought to make good a deviſe, ercgpk uber 


tainty, reſulting from external evidence. He ſays, 


| of the world, that a man might aver againſt a ſpecialty by 1 


4 . | | p | * 28 4 75 1 2 85 A 2 | 8 8 1 ' x 1 fans * 95 \ LE 
* 1 £8. 1. 1 of '$ a 2 ogy: + 1 2 17 2 51 i 2 | = 
To prove this, he firſt obſerved that not even on u wie guy 
| | y | aro! 


clear on the face of the will; and the eee K erb PPear 
ariſing, out of evidence. And that thefefore, though in the . 60 
Mala ar Lord Talbot ſu ffered evidence to be | tead, that the Wy 
meant ſuch a perſon ſhould take as devifee, and not a perlen ag 
ſcribed by the will, the next day he ſaid he had been wrong i * 
mitting that evidence; but thought there was enough 10 getergi, 


*% 


HA 3 SC 39 dein Aft .N 1 

There is an excellent diſtinction, with the uſual ingenuity of f. 
author, laid down in Bacon, upon the difference between an 450, 
rent uncertainty on the face of the inſtrument, and a latent unce 
| 1 | fenen a ſecret uncet 
tainty of words not apparent on the face of the inſtrument is Cure 
by averment, far that ambiguicy which ſprings from matter of fad 
is removed by averment of the fact:“ But an ambiguity appuren/ of 
the face of the inſtrument is never holpen by averment. And ih 
reaſon is, (as he very excellently adds) becauſe the law will nat cayl 


1 


and wingle matter of ſpecialty, which is of the higher account, wil 
matter of averment, which is of ihferior account in law; for ih 
were to make all deeds holla, and ſubject to averments; and oi 
effect, that to paſs without deed which the law appointeth ſhall u 
paſs but by deed. an gy ona, 1 


/ 


|" Therefore, if a man give land to J. D and J. S. & Hr 
(without ſaying whether of their beirs) it mall not be fupplicd | 
averment to whether of them the intention was. And he adds (aft 
another inſtance of the caſe of perpetuities) infinite cafes night 
put; for it holdeth generally, that all ambiguity of words, by math 
within the deed, ſhall be holpen by conſtruction or election; (ue 
ther can apply to this caſe) but never by averment. 


And there is a caſe in Croke very like the preſent; only it wach 
there attempted to go ſo far. They wanted to vary the effect « tl 
deed as to circumſtance; not to defeat it in ſubflance, and take a 
it's operation entirely. The .caſe was, Cro. Eliz. 697. Hayſri 
Andrews, debt on obligation; condition to pay the money ae 
rain time; agreement pleaded to pay at a future day; pics de 
+ H. 7. Brian Juſtice, That it never was known, from the bega 


diverſe, where the deed had a gal commencement. 


— ——_ 
* * — 
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* Ambiguitas verborum latens werſificatione ſuppletur; nam quod cx faci 
tur ambiguum verſificatione facti tollitur. | ; | 


PA 


Anmbiguitas verborum patens nullà verſificatione ſuppletur. 
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Ceres £3.00: „ 18-90 FREG FORDUDISH $ td TON HUE, 110 
4 0 (1, Althani's caſe, A. levies a fine to William, his ſon Up- 


the judge can't make queſtion for any matter of law; but 
ety comes, and avers matter; of fact, that 4. bad too 
jt od William, an elder and a younger, and his. intent Was to- 
10s Wo to the younger : This averment out of the fine is good 
mien of fat, which Rands-well wich the words: of the 
{thi J tool be tried by the country.* But if a man by deed 
* 0 one of the ſons of F. S. Who has divers ſons, here he ſhall 


bl cited by Bacon, and authorities from the yeat- books; and adds, 
nement can make that good which, upon conſideration of he 
ed, is afparent to be void. 


Cie of Andreu. Fitz-Gibbon.— Bond Plea againft it, that it 
us for compoſition of felony. And the Lord Chief Juſtice held 
plea good; but it was becauſe this went to the deft tion-of the 
&d which never had a legal exiſtenee, & if it were true, and was 
ta colateral-plea, which did not go to the deſtruction of the deed 


An and Dlears, K. B. Hil. 2971. The ChiefJuſfioe:is faid to 
we declared, that there never was heard a cafe, he believed, in 


1 


| f 55 *. 0 
enalty, | on 


? þ £ 1 OY N 


Lord Mansfeld If the fact is true, it's a proceedipg conttary to 


- 


uff, than to proceed on warrant of attorney after ſolemn agree- 
ut and Hatisisg% n. nf, Sorts nas Ho tl 


Make a motion to ſtay proceedings, reſorv ing the demurret: And 
, on what Mr. }/i/fon_ has argued very ſtrongly, the court ſhall be 
f opinion you can't plead againſt the terms of the bond, then you 
Ml confider if you cannot amend your plea, by coming in for ſa- 


4 


adio, or what is tantamount. | 


o > * 


What cannot be maintained as a plea muſt not be given in evi- 
ence, [nor made uſe of on motion. 4 


um, payment of coſts, if aga 
—ͤ : 22 4 


inſt them, and judgment final up- 


FW RY 9 1 ES + Ka. 


” quæſtionem facti non reſpondent judices ſed juratores. 
© quæſtionem legis non reſpondent juratores ſed judices. 
on eſt contra legem eſſe ac omnin r 
4 pod fieri vetatur ex directo vetatur etiam ab obliquo. 
| On 


t aver which fon he intended; Add 4 little lower he cites the | 


hich parol evidence was admitted to annull ur ſubfantially alter a 


ſolemn agreement upon a ſatisfaction; which the law will no more 


Rule propoſed, upon condition of giving up the plea of uon ef 
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on demurrer, that the defendant may be at liberty 3 


there had been merits, the court would have got at it 


ruptcy againſt mortgagor, and with-hold poſſeſſion; breach aftgy 


that therefore the plaintiff ſhould recover. 


the ſubject of the contract. (So that the covenantor was to ſecl 


| covenantor were liable; as he would not have Jegal poſeſiat, 


plea. 


They not waiving their plea of non oft faftun, | 4 TT 
to the court that the plea of agreement was falſe— appeari 


ö 2 } 


 JupomentT for the PLainTIFF. 


But, for the fake of the bar, Lord Menyfeld obſerve 4 
objection had been perfectly right to the collateral evi 9 
another u: 


Covenant to ſecure quiet Poſſeſſion. 

N a queſtion, whether covenant ſhould extend to diſtutherf 
Co wrong, or under lawful title only. Covenant by motten 
cat of poſſeſſion to indemoify againſt all loſſes, charges, ot expe N 
which covenantee might be put to by mortgagors, or any petſo 
claiming under them. Aſſignees enter under a commiſſion of han 


that he has not peaceably and quietly held and enjoyed, nor 
peaceably hold nor enjoy, according to the true intent, &c, forth 
certain perſons entered, as aſſignees under the commiſſion, TI 
defendant replies, that he is mortgagee out of poſſeſſion, and th 
the entry complained of was by certain perſons claiming as afſigne 
under A. and B. as being then bankrupts; whereupon demurte 


Dyer, 28. was cited. Covenant to keep quiet the poſſeſſion. 0 
jected, that the diſturbance was by wrong, and that therefore 


8 have had treſpaſs; but the court ſaid, the agrees 
ing generally to poſſeſfion, and the principal cauſe of the cent 
Lev. 298. Tt was ſaid, that the poſſeſſion, and nat the ith, 
poſſeſſion to the covenantee, whether diſturbed by right or maß 
Hob. 34, 35. . | 
In the principal caſe it was obſerved, that a mortgagee © 
poſſeſſion having no poſſeſſion to paſs, covenants for the por 


and title. That covenantee would have zo benefit of his title, dul 


remedy againſt diſturbers, with or without title. 


„„ 


"© Faſter Ter m, .I4 Geo. 


— 


Objected on the other ſide, what can mortgagee's warrant, but as 
their own title as mortgagee's? They cannot maintain an eject- 
C And the entry under the commiſſion was lawful. / 


* 


uu the diſturbance is by wrong? They have pleaded it ſo; Te” 
u have demurred, and ſo admitted it, inſtead of joining iſſue. 
is in the point of demurrer. 
Queſtion aſked be the bench—ls that commiſſion in * 62 
Uadoubtedly—was the dee POT 
Mr Juſtice A/hburſt obſerved, this plea, was very odd, not aver 
under A. and B. as being then bankrupts.“ 

Lord Mansfield I think it's very clear the covenant does not con- 
kin treſpals. 8 wh Os OE nl9o 
jument therefore for defendant on the firſt count. 


eat or the plaintiff, poſſeſſion never having been conveyed. 


Penalty on Bond. 


As ſoon as the court of Chancery had determined that the 
kit was only the money upon the bond, and this court had deter- 
ned, ſince the ſtatute of uſury, that the penalty was zo uſury, it 
| aſtoniſhing there ſhould be any difference. And an annuity is ex- 
h in the ſame predicament; and the judgment ſtands as a ſecurity 
a the payment, yet by a great inconſiſtency, whereas notes carry 
Mereſt on bankruptcy for forty years beck ; yet where there is a 


Onfider 


the penalty, Per Lord Mansjield. 


Nite This incon 
Melt end 


a of ju 


venience renders demurrers much leſs frequent; eſpecially as 
a tained in divers ways, as by ſpecial verdict, caſe reſerved, ar- 
sent, bill of exceptions, &c. after the facts found. 


Is often at 


6 B . 
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10 Mongfeld—Mouſt it not be taken for granted, on this plead- 


Demurrer in law admits all facts in controverſy dutrebon;/the-pir- | 
ng they were then bankrupts, but ſaying, © claiming as aſſignees 


There was another count, for giving poſſeſſion Fg 5 3 a 1 


EBTis the ſubſtance; penalty is the form of recovering It. 


ond wit! penalty, they do not' in the Exchequer; for there they 
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\Q > an information againſt printers of a news=paper, for publ 


paper, and ſtated this ſtory, and the words ſpoken; Rated a demy 


©. mined whether theſe words, on the circumſtances, were a reds 


a deſect of formality, whereas, had he been vindictive, he my 
caſily have purſued it farther. 5 


b Eaſter | Term 114 Geo. 3 K B. 


Information. 


ing a libel, reflecting on a juſtice of peace. 
The author of the letter bad complained at a ſeſſions, a vi; 
the plaintiff ſat as judge, that be had not done him Juſtice” T1 
juſtice brought his action upon theſe worde. 


When this action was to be tried, a paragraph appeared in (| 


of general ſubmiſſion, and aſking pardon of all the world. 1 
then theſe words were added, It's left at the afhzes, to be dey 


* tion on his worthip's honour, or no." This ſeemed to have he 
added by the printers. The circumſtance urged as the greateſt zx 
gravation was, it's coming out againſt the affixes * 


On the part of the plaintiff— That he did not come prepared { 
his defence againſt inſinuations of cruelty and oppreſſion in his co 
duct, as not expecting that perſons ſtanding before the court, und 
ſuch circumſtances, would have turned accuſers. However, thah 
did not proſecute out of vengeance, but with a public view, to & 
ter men from ſuch aſperſions on magiſtrates, as would ſet them y 
as objects of public reſentment, and diſcourage them from di 
their duty, 5 1 


It was farther urged for the plaintiff— That he had the verdid 
the jury on his fide; that he was a gentleman of fortune and repu 
tation; that he did not proceed upon the indictment on account 


That the paper complained of ſets out with an attack which 
plaintiff is accuſed of having made on that liberty. and freedom ( 


ſpeech which every man in this country has a right to enjoy. 


That this paper * ſtate of fafs” ſays, that the defendant 1. 
the proſecutor, in as modeſt tetms as any gentleman could wa 
he thought he had not done him juſtice; and concludes with g 
ing it, whether, under theſe circumſtances, the defendant ipeesll 
the truth, was a reflection on his worſhip's dignity, or no. 


It is ſaid, it would be very hard to puniſh printers, who pub 
every thing they receive. 


Lot 


Kean to be read.] 


wexiſts in this kingdom who does not know this to be 


lblication. 


| juſtice of the court. 


Lord Mansfield —There is a delicacy on the part of the proſecu- 


bits of the ſuit. The court would not have granted the informa- 
on on a common trifling libel, This is a reflection on a magiſtrate, 
dug right or wrong, and it ends with leaving it to be determined 
the enſuing aſſizes, whether this be a libe} on his worſhip, or no. 


able news-paper—A very improper one for a magiſtrate to appeal 


Bolton againf/ Smith. 


V Arreſt of Judgment. 
\ CTION for toll—four counts. 


| 4 That he is lord of the manor of G. in the county of L. and 
©. and all his anceſtors have repaired; in conſideration whereof 


&) have time out of mind taken toll of all veſſels unloading with 
I tle manor, | = | . 


20 Count omits the conſideration. 


The 


A- Vou need not go on. 1 did not ſuffer that part 


That they did not know the authors. T he counſel faid—1 hope . 


That they did not know the parties. I believe this is 


The plaintiff ſubmits the mode and meaſure of the puniſhment to 


x, in offering to accept any terms, if propoſed to him; but from 
e court it would have a different appearance. 1 do not know whe- 
er it would not be beſt that they ſhould pay the proſecutor the 


þ this laſt clauſe we muſt grant the information; as it tends to pre- 
er the deciſion then depending. But I think the plaintiff does 
u come quite properly; as he firſt appeals to the tribunal of a 
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count is inſufficient in law. 


2d, That having been laid, it ought to have been proved | 


it is the identical caſe, 


C HR 


— 


The two other counts were not particularly obſerved un ar 


was admitted they could have no objection againſt them but 


went againſt the two firſt, 


And the objection was, firſt, that the conſideration ad. | 


Lord Manyfield—How does it come? _ 


Anſwer —By a rule to ſhew cauſe, 


| Lord Mansfield—Why, then-they ſhould ſhew cauſe. 
2 Lev. 734. cited. 5 | 
Lord Mansfield—What they quote from Levinz is not precedent 


Another 2d Lutwyche, with the Jifum of Lord Chief Tuſti 
Trey. ent, e EE 


ö Lord Mansfelu— Never mind that: The dictum will nit do. 


Another in Scrjeant Wilſon's Reports, 290. third of his preſe 
majeſty: That this caſe goes farther, and the conſideration is mu 
extenſive. Y 


That upon the firſt count, declaration is ſufficient to maintainth 
toll. te 


On the other ſide, Serjeant Hill That the principles of Sera 
Wilſon's caſe were till for him: That was a toll traverſe, or 
paſſing through. There a conſideration muſt be laid; bere it bet 
not, but, as they have laid it, they put themſelves on the proo!, 
ſubmit, by laying it they make it part of the preſcription: And th 
I hope, upon the authority of the ſecond caſe, that I may ſay cot 
ſideration inſufficient. | 


I beg leave to ſay, that toll is not now enjoyed; nor eief W 
within memory, PLE OT 


Lord Mansfield=You cannot to that in arreſt of judgment 


Lord Treby's opinion quoted, that where conſideration Þ not 


alledged, Kill the plea may be good, The plea in that cal " 


* 8 5 8 


— — 


"porationem; inftead of alledging aZual reparation, Now here 
72 reparation 15 alledged. „ an, | 
ericant Hill objected notwithſtanding, that no body ought to be 
10 to the confideration but thoſe 'who partake the benefit. 


' 


Lord Mansfield Here it does; for you land either upon the wharf, 


nd within his manor. | 


The conſideration 1s well alledged, of being bound to repair with- 


out lia reparation. 5 


Te third objection, that the ſecond count was certainly bad, and 

thit it was all ane action: And in action upon the caſe for words, 
where one count was bad, though the fitſt was good, the badneſs 

of the one vitiates the judgment entered upon it. 1 


Lord Mangeld—It is admitted, that, after verdict, confideration 
will be preſumed ; either the ſame as laid, or a good one. The cafe 
in Levinz was about an hundred years ago: Put a marginal note, 
nd it will ſerve an hundred years hence, e 


2} April Serjeants called, Groſe and Adair, eſquires „ 


Roads. 


PON the act of-parliament giving power to commiſſioners 
to continue private ways, it was queſtioned whether they 
Kere to repair themſelves, or-compel others to repair them. 


| Lad Mansfield — What, are they to continue them, and leave them 
bo be impaſſable? F 1 «ahi: 


| is plain who were liable to repair before, ſhall be bound fill. 
and thoſe who were liable to repair in reſpect of tenure for the fron- 
age of the ſide roads, ſhall continue ſo. | Gn 


Berkenſhaw againſ} Gilbert. 


| Revocation, Queſtion, 


ATION of treſpaſs. | Dae: ſtated. Defendant juſtifies, as 
by authority under a will by teſtator, duly executed in 1759. 


6 C on 
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ſtated, that teſtator ſaid to a labouring man, o 
that the will was made to make his wife eaſy. That he lid to; 


canceled after his deceaſe, both in one paper; and the duplicate of if 
firſt found uncancelled in one of his drawers, after his deceaſe 


cited; where the teſtator meant to cancel only on a miſtaken ſupp 
ſition, and the deviſes were effectual as to the real eſtate, being lu 
death was ſending for an attorney, to make another will. 


ance of the joint-tenure, is not good after the ſeverance, though fal 


ſeems the diſtinction) nothing leſs than republication (which 5 


be once void, and good by after act, other than of remakinþ 1 
publiſhing. Therefore a will made by a feme ſole, who alteſ#® 


cancelled that will with great deliberation, which was in his poſk 


void, unleſs the teſtator returned from Ireland, nothing could 1 


; - 
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On ſpecial verdict, caſe for the opinion of the court d A. 
lowing circumſtances : That teſtator in 1759 made nel 
executed, and publiſhed at the ſame day an exact duplicate a ö J 
ſtance of the will is ſtated, And upon the parol it 500 * 


ne of the wilneſf 


other, it was not a will to his liking; and he did ir becauſe þ 
thought his wife was near her death, and wanted to make kg | 
The duplicate is {ound to have been in the cuſtody of his "ads 

That afterwards he ſends for Mr. S. his attorney, tear; of 
ſeals, and orders the witneſſes name to be cut out, which was 2Ccor 
ingly done, and in his preſence. That he made a new will in 176 
the ſame day, and gave it to a friend to keep; “ for he would o 
* have his heir at law find it.” That he ſent for his ſecond wi 
and that he ſent, being in his ſenſes, to an attorney, to come x 
make him a new will; but was out of his ſenſes before he came: II 
the ſecond will was found cancelled after his death, and the firſ fou 


Mr. Morgan—That the cancelling a duplicate was cancelling t 
original. 2d W. 346. Onyons and Tyers, and 24 Vern. the teſtat 


ſion; in our caſe the uncancelled part, it is found by the verdid, u 


in poſſeſſion of the daughter, who claims againſt the heir at law 


© 


This diſtinguiſhes our. caſe, in the cleareſt manner, from the c 


ſtantially the lame as to perſonal, 
There appears 70 intention to rebubliſh, ſuppoſing the court col 
ſet up an implied republication, The /aft act of ſenſe before h 
3d Bur. 1496. A will made by a joint-tenant during the contin 
tition before his death, unleſs by expreſs republication. 
Lord Hardwicke ſaid, that in a caſe where a will was declare 


up, unleſs ſomething done by the teſtator, after his rerun, * 1 
defeat the condition. After the ſtatute of frauds, . 
having been once void and annulled, (not merely ſuſpend: . 


. . : : Hy ald 5 
it were, a making of it anew) could be ſufficient. For it co 


a il 


1 * 


2 
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3 "SB, 
J and the power once merged could never revive of 


ane - wol be created again by ſome «expreſs act, purporting the 
4 the party to uſe it as ſhe had done before her death; by 
. h-tween the time ſhe becomes capable to uſe it, and her 
" The reaſon for the diſtinction of this caſe from a will only 


ue by a latter will is, becauſe then neither are perfect till death, 


i ryubliſed becauſe there was a time in which it could not 
nit 


t. wbich (hal and and be his Jaft will: But when he has once 
el his ion, by ſay ing, this ſhall not be his will, unleſs he does 
certain thing, it cannot be ſo againſt his declared intent, till he 
ill have done that thing, or duly revoked that declaration made: 
Ind having once ceaſed to be his will at all, it cannot be his loft 
il, uoleſs he ſhall have taken ſome after notice of it, amounting 
poly to a declaration of it's being ſuch. . 


z Vert. 711 by Lord Chancellor Cowper, 


Party claims, as under the heir at law. 


wills have always been favourable to the heir at law. 


On the other ſide— That the jury have found a due legal will, ac- 
ding to the fatute ; That the will, gu executed, was found 47. 
the teſtator's death, in his room. 


What has intention or implied revocation to do? The ſtatute re- 
ures a cancelling or obliterating by teſtator himſelf. Is it deftroyed 
e cond will? Nothing but a ſecond will cancelled againſt it. 


Glazier and Glazier determines the doctrine of Eccleſlone and Speke, 
ms and Tyers, and the caſe in Lev, V TR 


Cie 10 G. z. the queſtion, whether a ſubſequent cancelled will 
the power of revoking a former ſubſiſtent will, your Lordſhip de- 


mined, the former will, when cancelled, was no will at all: But 
t; then the former will ſtands unimpeached. 


Where both parts of the duplicate were in the teſtator's poſſeſſion, 


er 3 | 
. can be no reaſon to ſay, that a duplicate cancelled was an effec- 
cancelling of the original, 


Ver. Preced. 


00 2 | 

the 7 Proceedings, 64. The caſe there determined was only 
Cancelling the part in his ow poſſcſſion was no effectual can- 

celling 


1 and ſurvives her huſband, is not good by event of his death, 


it is every MOMENT in the teſtator's election and power, during 


Parſms and Freeman, 1 Wilſon. Determinations-upon revocations 


ncelling the ſecond will, the teftator alſo deſtroyed the revoking 


—_ 


Bl”, » 


ö 
1 


” 
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that he had made a ſecond will at the time. * 21 he ſuppali 


and not denied by any, that if a man had two wills in his poſlcf} 
the cancelling oxe was 10 effectual cancelling of the other. 


Now in Cumberbach, Lambrey, the teſtator ſent for his will, 
of his eſcrutoire, and cancelled it; and it was held ſufficient cance 
ling of the other duplicate, which be had not by him. 


In Fiow 4 tos the fame .caſe, with a material . fra 
Peere Villiams. 


FTbe Eguity Caſes abridged, 407. A man makes his will, and d 
plicate; he then makes a ſecond will, not duly atteſted; he the 
. cancelled the duplicate. Determined, that this was no ſubſtantive i 
dependent act, by which be meant to fet aſide the original will, of 
to intend to die inteſtate; It was not intended that the ſecond wi 
: ſhould be barely a revocation of the firſt; but he intended it (houl 
be a form accompanying his making of the ſecond will, which! 


meant ſhould be a drfpofeng one. 


Lord Mansfield — There was a caſe, of Maſon, I think, beforet 
court of Delegates, that where a man made a will, (and diſpolin 
real and perſonal) and concluding, In witneſs, whereof, Gt 
and the teſtator had /igned, but not the witneſſes, this was a yu 
will, as to his perſonalties; but they determined he did not mean 
ſhould be a will at all, unleſo it could operate. as a general diſpolit 
of his property. Here is the ſtrongeſt evidence he never meat! 
die inteſtate; he made a will and duplicate. | 


The. counſel. continued—Swinburne, p. 502. cites ſeveral metho 
of revocation ; the two firſt relate to the civil law; the third d 
not hold fince the ſtatute of frauds ; the fourth is of a contrary i 
fiſting will; the fifth of -revocation, notwithſtanding deroga 
clauſe; the ſixth, that a will with a greater number of wügeſt 
may be revoked by a will with fewer; ſeventh relates to the di 
law eighth revocation good, notwithſtanding oath not to revolt 


Lord - Fardwicke, zd Ath. 37 5. This court, upon m_ 
muſt go upon the ſame rules as a court of lau. A court 0 2 
does not /avour revocations againſt the plain intention of the te 


Neale and Roberts, zd Bur. 391. Conſtructive revocations oy 
to the intent ought ct 10 be admitted, and caſes of that nature 
brought a ſcandal on the law. 


—Taſter Term, 14 Geo. 3. K. B. 469 


nh Mangfeld—otate the caſe of Onyons and Hers. Did he not 
flop in the act of cancelling ? 


fe had made a will in 1707; he made in 1711 a ſecond will, 
4 a clauſe of revocation ; He called for his wife, to cancel the 
2 will, and a witneſs ſwears he heard her fear it. 
Mr. luſtice Aſton That is another caſe. I ſuppoſe there _ a 
firmer will fubſiftent. 1 


Where teſtator had torn off ſeven ſeals of a will of eight, the 
col remaining; upon the attorney's deſiring him to ſtop, for the 
ther would not be good, he ſtopped: The ſecond will was bad, 
he firſt uncancelled then took effect, the other being void. | 


Glazier and Glazier was tried before Lord Chief Baron Parker, 
who was of a different opinion. The ground was, he makes a firſt 
xill; then he makes a ſecond, which he afterwards cancels; and 
then, undarng what he had done, ſets up the former will. | 


Mr, Joltice Aſton—There's a caſe in Perkins, directly in point. 


Mt. Mirgan— This was not the caſe of Glazier and Glazzer, the 
duplicate not then being in the poſſeſſion of teſtator, it does not ſignify 
that it was afterwards in his cuſtody: He cancelled all he ccula. 


The firſt will was not cancelled. 2d Equity Caſes Abridged, 766. 
Cummins, 38 3. Lord Cowper ſaid fince the ftatute Jof frauds] there can 

be 19 deviſe of lands by implied republication: For a paper in which 
iGeviſe of lands is contained ought to be re- executed. Teſtator ſaid 
lo ſeven perſons, © I ſend to you to be witneſſes of my will; (and 
" lometimes of the republication of my will)” and holding the will 

in one hand, and codicil in the other, he ſaid, This is my /a/? 
vill; and I direct my codicil to be taken as a part of my will.“ 
Muneſſes ſubſcribed the will and codicil, both lying on the table; 
nd he declares in the codicil his intention not entirely to revoke the 


5 made, But Baron Parker thought an expreſs republication 
DECENArY,. | | oY 


| "bnitted, that the original will or duplicate being cancelled, is 
* hme as if the name of teſtator and witneſſes had been cut . 
Nothing 


ation, in could have republiſhed but three witneſſes of the republi- 


the preſence of | the teſtator. 


Ther e 1s no 


vill o evidence of teſtator's knowing there was an uncancelled 
ual in his poſſeſſion. e ig 


6 D | On 


- nn —— — 


2 


Os the whole, the perſaq has died inteſtate. 


this is perfect obliterating, but not with an intention of cancelling. 


of his will in 1759. 


he cancels the ſecond, this is no cancelling the ſecond. [n. the cal 
of Onyons and Tyers, it was a doubt, as to fact, whether he did cancd 


thought he had made a good and 2ffeftual. will, according, to the lla 


head of accident, a court of equity would relieve. This wou 


Eaſter Term, 14 Geo. 3. K. B. 


evidence, and admits evidence of this kind to explain it | 
Witneſs, that it was made to make his wife eaſy. He told a m. 
that it was auf a will to his liking, and he made it to make his wif 


» 40 ann 


eaſy, as he thought her near het death; © but if he lived he way, 
ce alter it.“ The wife died—He ſent. in 1761 for his ld will, A 
alter it; he made another will the ſame-day ;, and then ture off f 
name from the c will, and the ſeal, and defired Mr. Samfm, ti 
attorney, to gear off the names of the witneſſes, not cond 
tented with an expreſs, clauſe of revocation.. He ſaid, he deſtroyed 
the old will becauſe he wanted. to give a greater ſhare to his grand 
daughter, M. Ingliſi; otherwiſe bis daughter, Mrs. Weſton, woulf 
have more than her ſhare. That he gave the new will to Sanſi 
and deſired he would keep it as private as pofpble : (From a jealoul 
of his daughter) And he ſaid that Mrs. Meſton had got the ottier pu 


Let us pauſe a moment, and put the, queſtion, whether. the will. 
1759 revoked? Now, fince the ſtatute of frauds, a will cannot be 
revoked, (except by operation of law); upleſs, by an, inſcrument wil 
the forms required by the ſtatute; or by, tearing, canceling, and d 
ſtroying. We obſerve, this tearing, cancelling, and deſtroying, b 
equivocal act, and it is neceſſary to ſee, quo anima, to make a rr 
7100. N N | 


# 


Suppoſe a man, meaning to throw ſand on his will, throus int] 
If a man orders a friend to cancel his. firſt will, inſtead. wherecl 


ſecond, That could never mean to revoke the firſt; for all wet 
terial deviſes of lands were the ſame, and to the Jame perſon: F 


tute of frauds. 
Lord Copper ſaid, if even the law held it revabech yet, a 
4 f which. the 
very difficult to maintain; but it ſhews the reaſons, on which tif 


a | | . In will 008 
went; namely, of the intention: For though the jntention wn 7 
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es of poſitive law, ſuch as atteſtation of three witneſ- 
s to all the reſt, the intention is to be ſhewn, to prove 


0 ly requiſit 
4 95 yet, a 
revocation. 


1 order to ſhew intention to revoke (revocation being in itſelf an 


— 


nell act) parol evidence 4 de let in. 


| He makes a will in 17 59 —at the deſife, and to pſeaſe. his wife 
te gives a greater ſhare'to A. M. than he thought ſhe ought to take, 
rhis will is left in the hands: of Mrs. Meſton He makes a duplicare, 
wich be Zeeps. He makes in 1761 a legal good will, with a poßtiue 
ſe of revocation, Not content with revoking the will of 17 59, (not 
ply by making another, but by popizve words), he alſo, deliberately 
wb the firſt, And it appears, by his own declaration,” that the 
gunterpart of the will was in M rs. Weſton's poſſeſſion, and that he 
ld not take it out of her hands, becauſe he meant it to be kept 
lire, and expreſſes a fear, Jeſt Mrs, V. or A, N. ſhould come at 
. And he clearly never meant the will o 1759 to be made uſe 
f; and he gives at the ſame time the will o 1761, to. be kept ſafe. 
tus ſtop here, and ſee whether the will of 1759 was now revoked. 
(rial; and it could never be fe? up, but by a new inſtrument of 
publication. A deviſee (the granddaughter, Mary Ingleſs) died ; 
nd therefore he wants to cancel the will of 176: He ſends to make 
halber, and for his old one of 1759, which be is very particatar 
eeſring may be wrapt up in a piecè of clean paper. I ſealed] It 
lt be between Auguſt 1761, and December 1762, tlie time of his 
feath; it does not appear preciſely when, The will of 1761 is ſent 
im; the attorney comes in about an hour, upon the ſame day in 
wich the will was ſent for; but too! late to receive directions for 
ter will, the teſtator at that time being inſenſible. 


* 
7 


lf the queſtion was made, whether the cancelling of the will of 
1701 were a conditional revocation, it would be a very different queſ- 
lm, It is remarkable too, mind this, that he wraps the Wo can 
ed wills in the /ame'piete of paper,” On his death, the counter- 
[ut of the cancelled will of 1759 is found in his drawer, among 
Ws deeds, ancancelled. It muſt dave come from A. M. but when, 
n at meſſage? It may be it was ſent for the day before his death, 
Paen de bad not time to cancel. It is a very ſtrong and plain cafe, 
boot looking into the time when the other part of the will came 
0 hi poſſelſion; or whether at any time before his death. 


Tos rx A for the PLAINTIFF, 


Harman 


. 


3 


1 
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Harman ee al. Aſſignees of Fordyce, again} Fit 


Aftion of T rover upon Notes. - 
3 Defendant, Fiſbar, creditor: of Forqyce and a 
gave credit farther for 7000 J. which he borrowed for the |; 
port of the ſhop, and which was to be replaced in fix days dein 
lent during the holidays. 8 1 oY 


| Before the time fixed, and without demand Mr. Fire ſits up 
night, delivers the letter to be ſent to Mr. Fiſbar, . To Mr. Fiſhy 
to this effect: T4; | 


«© Mr. Fordyce, conceiving that the ſum lodged in his han 
t might be liable to diſpute, has the honour of giving Mr. Fig 
< that preference which he thinks he undoubtedly deſerves, twlf 
< notes incloſed, 5, 500 J. 1, 7000 J.“ Mi 


He gives the letter to his clerk, to deliver to Mr. Fiſtar, 
about an hour after goes off; after which commiſſion iſſues the am 
day, and Mr, Fiſhar. receives the notes three days after, and refuk 
to return them, legally demanded. _ 

Upon this it was argued for the plaintiff—That here, therefore, 
the eve of a bankruptcy, he expreſsly declares a preference intended 


Queſtion, The notes are in Mr. Fiſhar's hands: And whether, on tbe ci 
cumſtances of the caſe, the plaintiff is entitled to recover, 1s f. 
queſtion. TEL ot 1s 


Argument: Whether it was a compliment to Mr. Pordyce's juſtice, on tbe et 
Firit, thatſuch of his bankruptcy, to give that preference, in contemplation of | 
e eee Fo bankruptcy, is not the point. This queſtion has come before ti 
of bank- court in a variety of inſtances, and I know none ſo ſtrong, upon ' 
ruprcy, is Circumſtances, as the preſent, to determine ſuch act void. mY | 
this is an act of bankruptcy, might be another queſtion: But 7 
is ſuch a preference as the laws will not allow, by the principles 1 
down by your Lordſhip, I beg leave to inſiſt. 


Slader and De 4 Bur. 467. The caſe was, James Davis, an agent of ene | 
Matios. knowing Slader to be indebted, and that he could not carry ® 1 
trade, unleſs ſomebody in London, as a banker, would E 1 
draughts, negotiated, in July 1756, an agreement between ie, 

, 22 
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A Hats and Slader, that De Matto's ſhould pay Slader's draughts, 


an having ſecurity. * 5 


The nature of the ſecurity, and terms of the agreement, appeared 
by a deed of 23 Ofober 1773, prepared and procured to be 
3 by the agents of De Matto's. i ee 2 


The. deed recites Sladers title to-the mill and premiſſes; his be- 
ing concerned in merchandize, and frequent occaſions to draw, and 
«mit to London; and his requeſt that De Matto's would be his 
tanker there. And, in order to indemnify him for ſo doing, Slader 
aſhons over to De Matt's all his eftate, and intereſt in the premiſſes 
ifrecid ; and alſo all his ſteck in the trade of brewing and making 
nul, and in the buſineſs of a corn- factor and miller, Then follows 
en aſſignment of deb7s, horſes, Sc. and all other goods and com- 
willi belonging to the ſaid ſeveral trades; with defeazance, how- 
er, on Hader paying to De Matto's all the money he ſhould. ad- 
nee on any note, draught, bill, or writing, of the ſaid .Slader, and 
lis indemnifying De Matto's againſt the ſame, and all matters any 
yay touching his agency. | | | 


Covenant on breach of failure of the-conditions, that De Matts's 
nuy enter upon the premiſſes, and take the ſtock abſolutely to his 


own uſe, 


ach October Slader drew on De Matto's'for 2001. 23d, Another 
bil, both by authority of De Matto's. De Matto's knew .S/ader's 
firs to be in a bad fituation, Davis, De Matto's agent, repre- 
ned Hader as a good man to his creditors, and concealed from 
tiem colourably the general aſſignment. 


On the 11th of November, Slader told Dævis, and another agent 
De Matto's, that he could not ſtand, and. conſulted them what to 
o. The reſult of the conſultation Was, Vile, by order of Slader, 
te lame day, gave poſſeſſion to De Matto's, in the perſon of Davis, 
us agent, who immediately ſet out for London. Next day, the 
ith, Hader ordered Sills to deny him; which Sills did on the 13th, 
ad told the reaſon, that it was to commit an act of bankruptcy. 


Hache had nothing of value but what was-comprized in the deed. 


Aſter the 1 zth of November De Matto's paid the two bills. 


Flt queſtion, whether Slader became a bankrupt? 


Lee ſecond and great queſtion, in that.cauſe, was, on what day 
7 became a bankrupt ? 80 | | 


6 E n 


6 r 8 
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The ground urged 50 kim was, that the 4 was 5 
and colourable, and no poſſeſſion altered And that, if 8 10 


55 been a debt due, it was an undue OO within the af 


For the eee hankewpiny was foie, 5 . 
crime, nor any bad uſe made of the deed. Vour Lordſbip deli 


the judgment of the court, of which I hall cite © ſame 
ticularly applicable to this caſe, | this Pa 


All the aces concerning heaps are to 2 taken e 
making one ſyſtem of — They are all to be conſtrued for 
ably for creditors, and to Janie fraud. N r 


Thedaw i is to judge of frand upon, 2 and invent... 


The indemnity is geo and valuable conſideration; and the de k 
valid, as between the parties. . 


| i be- But valid tranſactions between the parties may "% fraudulent, | 
tween tne par- 
Pepin * reaſon of covin, colluſion, or confederacy, to injure a third perſy 


fraudulentand fo purchaſe, with notice to the prejudice of the fir purchaſe, vi 
void againſt a bought and did not complete his title; ſo marriage, brocage, bond 
curd pero. ſo Tywne's caſe, 3 Co. even on a criminal proſecution, and the cat 
ſideration undoubtedly ſufficient and true. 


Whether the deed then in queſtion would betalen in 
fort, your Lordſhip ſaid would depen on the purpole of * 


It was 4. Jalſe ſhew, by colluſion to prejudice a third perſos. 


| The great objects of the bankrupt laws are, the a 
tis eſtate, and an equal diſtributizn amongſt the creditors; Bu 
would be defeated by 2 a pteference. 


An equal diſtribution has been anxiouſly provided for ever fin 
the 21 Fa. 1. c. 9. 


It was n miſchievous to luffer Niere to be — by | 
eret liens. 


A caſe only of a conveyance, ä poſipone one crequort 
the reſt, was held > Lord H. irduicke an act of bankruptcy 


* 


— 4 
E * * ”Y * 


* Leges in pari materia conjunctim interpretande. . 5 
Ea canſtructio. veriſſima quæ malum ſupprimar; et remediln opere 
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4 colourable exception. of parts does not - cover the fraud of the 
game. „ e 5 

\ conveyance of a part may be pablic, fair, and honeſt; but a ; 
mepance of all muſt either be fraudulent and kept ſecret, or pro- 
e an immediate act of bankruptcy. 1 


1 has been argued, - that after a reſolution taken by a trader to 
xmmit an act of bankruptcy, the trader ſo refolving may lawfully 
er 2 juſt creditor, by conveying part of his effects. 


It is not neceflary to determine that. queſtion in this cauſe; for 
ere the conveyance is of a//: And therefore I will only ſay, that 
lich propoſition is yet abliſbed; much leſs in the extent where- 
1 it has been urged. Re 


| he caſe of Cock and-Geodfellow, an . immediate profpett of a 


ertain bankruptcy was not the motive. 


No teed can be fraudulent in Chancery which is not fraudulent in 
rm, And if fraudulent, it is an att of bankruptcy, and this was 
he true deciſion of Leigb's caſe. | 


The ditance-between the deed (which was :mmediately put in 
exccution) and the act of bankruptcy was, in that.caſe, from eighth 
June to eleventh of February following. Os 8 


Small and Oudley was a tranſaction benefictat to the.creditors. 8983 ; 
1 „„ 1727. 


Linn and Bartlet, I have a copy of this cafe, by the late Mt. 
jeant Lee, who was counſel in-the cauſe. One brother indebted 
another 150 J. he had an upper and a lower ſhop. In contempla- 
in of bankruptcy, he afſigns-the goods in the on ſhop, of much 
kl ialue than the extent of the debt, and abſconds the next day. 
iether this was a void contract, and an act of bankruptcy? 


"a el Juſtice Miſmot ſaid, it was à ſubyerſion of the prin- | 
e t all the bankrupt laws, which was equality. And he ſaiq, 

© tough the judges, in Yorſloy and. De Matto's, ſaid the convey- 
es of all, yet he knew, in his opinion, and that of the reſt 


Vi the 1 . » 3 a 
*J00ges, that it would have made uo difference in the. caſe. 


A | ; 0 ; 
Ws credit Upon a ſecret truſt, if the aſſignment were. other- py NN 
$900, would make it bad. 


ſecret lien 


ould. make an aſſigoment void, thoygh. otherwiſe it might have been good, | 
The 


* 
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The donor's continuing in ;pofſe/jion, ſecond argument in Trop 
caſe, . „„ 


A trader is truſted apon his character, and ble commerce 7 
credit enables him to acquire wealth, If, by ſecret liens 16 
might ſwallow up all, it would greatly damp that credit. 


Every equivocal act may be explained by circumſtances: And 
uſe to which it is applied ſhews, quo anima, it was done, 


On the whole, that the conveyance, though by way of ſecyri 
and for a valuable conſideration, is fraudulent, and an ad of be 
ruptcy. e ff 

This is the ſubſtance, nearly, of what is reported of your Lo 

ſhip's opinion. It is true it is ſaid the determination there is ug 

the aſſignment of al; but, on a general view, let me endeavour 

ſhew how it applies. e | 


The argument that a// the ſtatutes of bankruptcy, as in fur; 
Feria, are to be taken together, is a general principle of law 
reaſon, and applies as much to the caſe now as then before the cou 
The reſult from all, taken together, is there very truly laid dovn 
be a conſtruction favourable for creditors, and in ſuppreſſion 
Fraud: It will not be favourable to the creditors that Mr. Fi 
ſhould receive, and Mr. Fordyce be permitted to give, 7000). fr 
the reſt of the creditors; eſpecially, which is the ſecond point, v 
this is done in immediate certain contemplation of a bankruptcy, 
when the very loan of this 7000 J. had, in it's nature and n 

conſequences, a tendency to induce the other creditors to be als 
under a falſe ſecurity, h 0 


The legal vo- Judging of fraud, (I mean legal fraud, which, eſpecially in bat 
ton of fraud. rupt caſes, means an act unwarranted by law, to the prejudice 0 
third perſon, and not that crafty villainy, or grofſnels of decei, 
which it is applied in common language) judging of it by fats: 
circumſtances, there is here an act deluſory, at leaſt, in ts 0h 
effect on the creditors, prejudicial to them in an high deten! 
and fair, indeed, as between the parties, if they only had — 
cerned, but not warranted by law; not that open, gu, . 
act, not that equal diſtribution which the law requires if 2 

creditors, the ſecurity of commerce, public policy, Jolies, 

ſafety. | i 


The goods (theſe two notes) were never out of Mie. Fe 
hands till after he became a bankrupt; for the poſſeſſion of lit 
5 ; 5 
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Ai ron poſſſlion, and revocable every moment: And by the act 
15 he act 


bankruptoy, immediately following, in fad revoked. | 


It is a ſeoret tranſaction: And the reaſon given by your Lordfhip, That a ſecret 
» the caſe of De Matto's, why a-conveyance of part may be not an conveyance, 
0 of bankruptcy is, becauſe it may be public, fair, and honeſt. ugh part, in 
This is not public; and to permit It to take effect would be injurious bankruptcy. 
\the creditors, to the ſpirit of the bankrupt laws, and to public 


redit and commerce. . 


uh an act would have been fraudulent in Chancery; becauſe ſe- That if frau- 
+, unwarranted, and againſt the law, and hurtful to honeſt credi- Anand bn 2. 


ws; It will therefore be fraudulent in law and being fraudulent, A y hw 

al be void, as againſt the creditors, with reſpect of whom it is therefore void 
lulent | | againſt credi- 

= tors. 


The diſtance here between the act of bankruptcy and the ſending The a& of 
te notes (if the ſending itſelf was not an act of bankruptcy) is the bankruptcy 
dance between one moment and the next. | 1 
> e the notes. 
I was thought miſchievous, ever fince the 2 1 of Ja. to ſuffer pri- That it does 
gies to be gained by ſecret liens. This might now be the conſe- not r 
gence: And it is not expreſſed what theſe notes come in payment 4. eee 
ur; and Mr, Fiſhar was not bound to accept them in payment for come to Mr. 
lis 70001, and before he could accept them (before they came in- ee 


termines the 
law takes 
them. 


ad they are in the hands of the law. 


but, as it may be ſaid, that the caſe of De Matto's is not in point, 
muuüthſtanding the parity of reaſoning, becauſe that was an aſſign- 
Ment of all, I will proceed to a caſe which was an aſſignment 
punpted by natural affection, the faireſt confideration, and as juſt 
at favourable grounds as can well be ſuppoſed, in this or any caſe, 


p which yet was void, as againſt creditors, though an aſſignment 
N only... - | = | 


The caſe of Linton and Bartlet, J will new what this caſe was, 


f W ; 
l 2 danger it is to rely upon caſes, without attending to ci-- 
WNBances. | 


Uſe reſerved laſt ſummer aſſizes; 7. Linton, trader in Eſſex. 


= rankrapt, 7. Linton, carried on the trade on his own ac- 
Is TY money lent to carry on the trade; no intereſt paid up- 
who ; le aſſigns the goods in one of his two ſhops to his brother, 


lent the money, and immediately abſconds. 
"© opinion delivered was to this effect: 


"EL This 


after ſending 


deration they 


his hands, or he had knowledge about them) the law took them, ceptance de- 


— —— 5 CoD wo nd Aer 9x tides Cn 22 ay 22 * — 2 N — 2 3 e, 7 Wt — 0 — - 
. — - RISES 
9 ET oY - — — * — *. * — — 2 * — 1 wall aa, , is od = — — 
Dr We 4s Fe: — —— —— — 5 Ss — = == >» — 
On 3 8 2 r "1 * 133 - n 2 3 = 7 
— n — 2 ES - _ . — 0 Is 4 2-4 . - a 
* WT " l l 5 — - - - — + = * 8 - — em —p- 


1 
ol 
F, 
7 : 
141 
1M) 
= 
+12 
4 
. 
1 
il 
4 
1 
"on 
1 
+ 
: 
4 


2 £ 
4 4.7 
1. 0 
4 Wo "a 
2 FP * 4 
TIER, , 
$1 1 
N 7 2 1 
Th. 4083 
1 12-18 ht 
4 
1 i 
4 9 
r 
9 1 
1 1 4 
1 
WF © Kh, 
. 
15 My 
'F 5B 
„ 
A. 70 $5 
4 0 $5. 
q' P 004 40 
ann 
975 2 
o 38 7 
. * 
1 "+8 0 
1 1 
- b&j G 
. it's 
: 
Ni Wie) 
f 


- 2 3 On 24% 


2 - * <= or es 
tin - - — 7 — CT, - - * 132 Ye KS 
* % — 2 , . * > 2 _ * FF ww PI 
= = — 82 : 5 2 wh bh Inn EEE <3 OT 2 9 n 4 
{a — of _ *- — 2 ? »4 L — — _— — Y 2 CR 2 2 * 4 4 A 
nr” 2% 3 - 20.358 8 1 2 2 TTT - = = = — 9 > = 7 2 1 wag 6 — 
4 — n — 8 - . 2 £ ——— — P29 I add f * * — — ER — > ; . — n : — — 2 
" ov . 2 *. " 2 — bn n d K * 2 — — * SSL Fog — 2 $f nn wo S _— 1 Toons . — — — 
well Pet * . —_ 8 2 5 r 2 _ 4 ” = +> 2 n n ** „ A So — — — — — = — rf . - — — —— — n 
2 AM * PEERS — — . 2 n 7 1 W Q S 2 £ % 
. 2 * — a a — 


— 
2 


— — * 
. » — . 1 g 8 *. F pf I DOS 
: - & 85 _ £ N l 8 . 4 * ha , 4 - * V : * 4 * Ge” > — — Þ * _ —— — 
7 — = - — ” q . — —— . — — — A 2 >= — x am Cr 8 n a on 
Po IDE Pen — * — 2 8 — — CEE PEE I n TS mu +" nd ee _ — EG Les 12 - Fa I FIR b - \ - DE — 1 * 
2 8 ptr} 21S e - 0 =, 8 2 7 n 2 hs * ' 0 — 8 — — 3 — en — 
* — 3 p es —— La on NE 1 1 N Ls E — 8 , — A SN aq — = _— = p > wo _ = 
I vu - OO" — — — 5 2 1 — „ n - 15" ag — — BY —— — 8 . 1 T 3 r 
* . —— — . =- ⁰¹r n R ⁰mm̃ ,n 9 ies 1 5 — 5. 8 02» e ee we, IE be 1 EM r — IDE 2 — . 
Se * 8 LF —— 3 25 " ＋ 9 1 — . £ "i F — 2 — — - = 
2 A * „ EET IS IO a EI. Lo ob 2 Te 2 — r n n * — = — — i” 
. * — R Log e WY. Ot © © ods PF = a _ * — ND 0 * * VE" 8 


— ” 5 
9 
2 — 
8 * 
rer 


of 


478 Faſter Term, 14 Geo. 3. K B 


„ WERE” — — 


ice This 18 2 very plain caſe. It 1s a hard caſe; 28 
are upon particular creditors. Equality is the grand object of 
< bankrupt laws; and partiality to! be avoided. No men if 
permitted to put a fraud upon the court. If he may give = 
ference to one he may to more. This was an aſſignment of 
e of the effects. It has never been decided how much mipht 
* afligned without act of bankruptcy. The ſhutting up of oe 
was giving as clear intimation of inſolvency as if he had * 
both. The affignment was the ground of the judgment. 


all theſe Of 


c c 


IMr. Juftice Mille Was this determined an 20 of bankrup 
or void conveyance? | | Sins a: 


The Tending To this it was anſwered, upon both, But Lord Mangſieid obſerve 
Leng wg not it could not affect the queſtion Here; as it was zmpoffible to conſid 


bankruptey, this as an act of bankruptcy. There was no doubt. 


It may be aſked, at what point, then, ſhall a trader be permit 
to make this preference? It is a queſtion not eaſily admitting of 
preciſe definite anſwer. But, I think, one general principle or u 
may govern it, if rightly applied to particular caſes. If we ſay (rot 
the act of bankruptcy, the caſes do not agree with this, the end at 
ſpirit of the bankrupt laws does not agree with this; and there m 
be a preference void, as againſt other creditors, where there is f 
That a man bankruptcy, The caſes, reaſon and policy, and general juſiice, w 
22 i- bear us out in ſaying, that from the time a man is become inen 
im, 9 c that he: he bankruptcy attaching on him 32|tantl 
in contempla- ſo that he cannot prevent the bankruptcy attaching on | 
tion of an act (though ſome happy accident, or providential intervention may) frat 
3 that time he cannot give this preference, though for a valuable co 
preference. ſideration, and though not yet a bankrupt. Nor, ſecondly, can | 
give it in contemplation of, and in actual intent to commit, an 
of bankruptcy. = 


That tho not Either of theſe, but particularly the firſt, apply to the caſe 
a copveyance Teipię and Aiderton, Though it cannot be an act of bankruptc 
be 000 r unleſs there be a conveyance by deed, in the ſenſe of the os, 
bankruptcy, to this Clauſe, yet the court could never let up the validity of ſuc 


it may be void tranſaction. 
as againſt cre- | 


ditors. 2 5 5 | | | | 
1 I don't ſee the difference between Mr. Hiſbar and any other ct 
ditor. He would not have truſted ſuch a ſum had he ow ö 
houſe in danger, and he truſted like another creditor. Loy is 
Mr..Fordyce had fet up all night, declared his preference : js 1 
abſconded the next morning, ſurely, this conduct ſufficient * - 
how the act is to be underftood, and what ſhould Wy * 
quence. He is gone before the letter is delivered, and be ferent 
uſual office hour. If it ſhould be admitted that ſuch rs 
might be given, the moſt opulent creditor, from whom left 
"3 


n 
. * Ws 
* 339 
+» 54 JF % 
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. | | : 
Keen received; and Future ſupphes and ſupport of credit was expected, 
would always be paid off, and the poorer left to come in for their 
are under the bankruptcy. 


[hare no doubt your Lordſhip will be much urged by Mr. Dun- 
var on the caſe of Small and Oudley, Yout Lordfhip has obſerved, 
hat Sir Foſeph Jekyll, in his decree, gave very frong reaſons againſt 


ble King, who bad declared, that the affignment, being not void 
wequity, would not operate as an act of bankruptcy: The reſt of 
le court differed very greatly. | 12 | 


hope your Lordſhip will think this ſo like the caſe of Temple 
nd Aderton, that it muſt be determined upon the ſame principles 


3 


md the contact cannot be maintained, and therefore the aſſignees 


full recover. 


Me, Duming— The firſt queſtion will be, whether a preference, 
a contemplation of bankruptcy, be allowable in any circumftances? 


ly, Whether if any, this be not the caſe ? 
[ heard, not without aſtoniſhment, that my learned friend could 
do fir from putting the money in order to be ſafe, Mr. Fiſhar 


ſoo there was danger. I hope he was not ſo far miſtaken in the 
tree of danger, | 


— 


he fs . | ic. . | . 
e a reimburſement. In the holidays, it bank is ſhut, the 
ers ſhops are open, and no relief in the ordinary way. It was 
Wes, and tb . . 

each then he meant to call it out. It was meant a loan for 


uh; or , re SC __ ; . 
45 129 bürpotes, to be releaſed on the Tueſday following: They 
ed to the time of the loan. | | 


A to 4 — : Ber © 2. 5 hs 
the aſtenment of part, that it may be allowed :in general, 


It the e | | | 
T Sos of _ orfley and De Matts's, your Lordſhips are reported 
To 5 at 70 ſuch propoſition has ever yet been eſtabliſhed, 
ka he col Ke That is to ſay, that he may do every thing 
ten ela dig ave done before. I hope the contrary has never yet 

ed, that in no circumſtances, a man in contemplatien 


* Wkruptcy can do any thing at all, 


The 


the decree, and declared himſelf bound by the opinion of Lord Chief | 


That contract 
void, and 
therefore aſ- 


ſignees ſhall 


recover. 


For the de- 
endant. 


ind no diltinction between this and the cafe of a common creditor. 


tk It out of his houle, where there was no danger, into the houſe 
ll ather, where, from the very purpoſe of placing it, he under- 


Your Lordſhip will ſee what the degree of danger wwos, and when | 


rel ei wh | 25 „ 331 : 
cen Wen the bank would be Open, about the middle of the 


That a man 

in contempla- 
tion of an act 
of bankruptcy 
may do ſome- 
thing, tho' not 
every thing. 
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ing ſhut up their ſhop, make an aſſignment of their ſtock, and; 


Small, without bis privity. 


The point on which Sir Joſeph Tekyll conſidered him 
by the authority of Lord Chicf Juſtice King was, lu ll, be 
be, by the law, an equitable bankruptcy where there was mee 
bankruptcy, e Ul 


{Lord Mansfield—That an aſſigmment by a trader cannot he « 
in equity was the propoſition ; if it was bad in equizy it was l 
of bankruptcy. 1 5 e 


Small and Oudley. Transfer of 500 , Seuth-Sea annuities they { 
out of the ſtocks. In contemplation of their bankruptcy, they, h 


of ſome ſhare in the wool trade, and ſome leaſehold inteteſt, 


It is ſaid there, “It may be a juſt reaſon for a finking trader 

give a preference to one creditor before another; to one who 
«© been a friend to him in his extremities, rather than others will 
“very probably, have been gainers by their trade with him. 
« ignorance of Small is a circumſtance in his favour; as an wn 
“influence could not be uſed, or zmportunity on his part, in order 
obtain his debt, which is common in many caſes; eſpeciali 
« otherwiſe the whole debt muſt be loſt.” OF 


Cc 


«c 


I think nothing can more expreſcly apply than this caſe, 


«©. The time of the afſignment is nat material, ſo long as it be i 
fore the bankruptcy; but the zuftice of the caſe is very materi 
The ignorance of Small is a circumſtance in his faveur; beczul 
ſhews he did not obtain the preference by any impertunity. The 
fore he is ſo far from making his ignorance of the aſſignment az 
him, that he makes it an argument for him. 


4 


Cc 


* 


* 


Can I ſtate a caſe more exactly in point? The honeſty of the 
is very material; the time is immaterial, and the want of pri 
the aſſignment is in his favour. 


I know not an authority to which all the practiſers in the pro 
fion are more inclined to aſcribe great weight and great ag 
And as his honeſtly was known as remarkable as his 2 
gone out of the caſe to ſay, that creditors under ſuch circum 
not only may but cgi to be preferred. 

Is this ſhaken in Worſley and De Matto's? If the point mm 
grounded upon the opinion of Lord King is ſhaken by the 5 2 
more is ſhaken: And I don't conceive it affects or pelt 
queſtion. 


It would rather ſtrengthen our caſe. T hat caſe, _ = 8 0 
ſhip, was very material. The fraud was againſt Small, dit 


b 


IT 4 


— ———— — 
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8 | | 3 
as: The money Was become due by the agreement; ſo it was 
os: 


ur 20d payable within fix days. All would have gone to the cre- 
br. © here, and they are in no worſe ſituation than they would 
Eb if tbe money had been never lent. The whole was for 


e benefit of the creditors; it ſeems ſufficient for us, and all they 

cnütled to expect. that it's not to their prejudice. It was to fave 

ho from breaking—the olear object of our caſe. Your Lord- 
h en was ſo far from conſidering the cafe of Small and Oudley 
»# au, that, I think, the judgment has given us reaſon to infer 

bat, in circumſtances correſponding, Small and Qudley will be good 

rhority : And, inſtead of thinking that it would be a decided 
wherwiſe, I readily declare, I can fupport this caſe on no other 

principles than would prove the propriety of that: And, as under- 

funding that to ſtand as undefeated, I make uſe of it upon this. 
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nd this is the cafe which has been underſtood already decided 
n four of the general creditors; and that your Lordſhip had al- 
ruh given a ſolemn decifion againſt us. 18 


PIES 


_— — = 


lu the caſe of Linton and Bartlet, the ſhutting up ſhop was an act 
f bankruptcy in itſelf, F „ 


let us ſee whether the other two caſes anſwer better; which, 
ile other fails, will be referred to, though not now particularly 
Jed. 5 
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It will appear they are /ubantially diſtinguiſhed. 
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There are, therefore, caſes where a debtor, in contemplation of 
bnkroptcy, may give a fair preference. And the caſes in which he 
ut allowed to give a preference differ from this, and this will 
Ping us to the ſecond point, whether this is to be a caſe of al- 
Wing ſuch privilege, if any may. —_ e 
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belore this, I will obviate the inconvenience which is ſuppoſed That inſol- 
7 Mr. Lee, and which he ſuppoſes will be removed by fixing at the t con- 


1 1 | templation of 
do ſolvency. He ſaw the neceſſity of ſome boundary or other, e wee | 
ei not fear ſetting it. Every caſe would be to be determined are no definite 


nts own cir | 3 5 > 1 periods to de- 
cumſtances— that is, left to it's confuſion, and the termine when 


ance what light might be ſtruck out of ſuch darkneſs. tttis right of 


| preference 
45 to the inſolveney - muſt ceaſe. 
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yy N n ſlate when they ſet out. Equality is the grand 
il ater the court draws the line all the ſubſequent cre- 

10 LY aded. And in our caſe, thoſe who are contending 
"i. Fiſbar would be moſt part in the ſituation into which 
ln to put him, — 5 


6 G I don't 


— 


oy 
— 


I don't mean to miſrepreſent any part of the idea: 
idea of inſolvency, upon which I pteſume he built 
ſtated, to corre& the miſchief, the reſolution 
bankruptcy. 1 


For beſides 
lt the miſchief 1 
to commit an 24 


But will this be more clear? Will it be ble to aſcertai 
the reſolution is fettled ? e * en Fg 


II other people had manifeſted the reſolation in other cafes , 
this be more clear? The fame day, on a turn of fortune, Mr. Fr 
dyce would have altered his intentions, and gone on, with 3 fav * 
dit. Is it then the contemplation? for this phrafe has been als; 
uſed on this occaſion: It is then the fear, the dread, the exte2 1,9 
The degree of this expectation, as whether certain, probable, vr 0 0 
1 fear a full information would have convinced the event was cr 
fain, though not the fime. A leſs degree of information would har 
made him think it probable; a ſtiil leſs not probable, but mere 
Polſible. | oh OE | 


I, who have a degree of timidity from my temper, ſhould ner 
have looked from this horrible object for days and years before i 
met me in the face, and encountered me. Mr. Ferayce, at the ti 
of the loan, was even more ſanguine than Mr. Fiſhar, in the ex 
tation that the aſſiſtance of Mr. Fiſbar would be effectuil. An 
thus the ſenſe or nonſenſe of a man's ideas, the coolnels or the hel 
of his imagination, will be to decide this queſtion. 


That the fair- But what governed Small and Oudlev will govern every ciſet 
my r _— which the principle will apply: And it is very neceffary this ſhou 
preference is be ſuch a certainty which is attained by fairneſs, or bonefty in the tran 
the only pro- action. The rule is known and underſtood alike aniverſalh. Men 
alan feelings run before their underſtandings, in diſtinguiſhing betwee! 
raſcal and an boneft man. And, notwithſtanding the puzzle of th 
ſchools, when the rules are once fairly underſtood, and the i 
agreed on, no man ever doubted the complexion of an action in th 
view. \ : = | 


Hague and others, aſſignees of Scot. Aſſignment of ooch. 1 
ter ſent, ſignifyiog the purpoſe. They were not of the coach Wi 
houſe when the bankruptcy was committed. RO 


That part of Upon ftating the cafe, it's clear the defendant knew line | 
the ground of tranſaction: It does not appear whether hc had them in truſt 0} 


l contract, or to what uſe. 
Scot, was ſup- | | 5 . f ˖ | 
Preton. The defendant burnt the letter, Queſtion, whether ee 
| a right to thoſe goods, or whether overhauled by the ban . 
Now, though it has been decided, acceptance ſhall be P! oh 


it 
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cr 


et with Street, what authority had Rell;fton over them? Na 
"an ſay: And it is le 


__ it a bargain and ſale; and as ſuch it is vd and fraudulent. 


This was 2 tranſaction kept ſecret, and not determined whether he 
to take tbem as agent, they being booked in bis name in the 
hlic warehouſe. Whether, and how far, in ſatisfaction; whe- 
r 4s 2 purchaſor; whether as a ſecret lien, in truſt, to be returned 
rwards in fraud of the creditors. All this left undetermined till 
ter the act of bankruptcy had put the goods entirely out of his 


power. 


I Richo—There never was any courſe of dealing between the That the caſe 


| | | bs” C of Le Roche 
ties, judgment of the court there was thus: Letter incloſed went on ſup- 


«inthe hote is ſuppreſſed. It does not appear but the lettet might prefiion. 
* cortain an & of bankruptcy. 11 | 


Your Lordſhip ſays there, * The only queſtion is, whether an That te only 
« ndorfing and ſending this note is fraudulem ??” Waueſtion there 


was, whether 
fraud, or not, 


„ chooſe to put it on this ground]; for it is of importance in all and accept. 
cal proceedings, particularly in matters of commerce and ſuch eee 

* public concern, that they ſhould be determined on eu, grounds to be deter- 
* of eqiuty, and not on ſubtleties of law, And therefore I ſhall not mined accord- 
"enter upon the ground of a contract not complete till aſſent, The 1 

* privciple is this; it is complete when any principles of juſtice or 
" Guity require that it (ſhould; otherwiſe zut. In the caſe in 
Karge, though the reaſons are founded upon great ſubtlety, yet 
"ie hercſhip of the caſe undoubtedly decided with the court.“ 


\ 


J . | SE TE 1 | . . . 
The law and equity of the caſe determines the aſſent, in this caſe, Thatthe equi- 
loud be implied | | | | ; ty of this caſe 
1 | ny: | — and the law 
determines to imply aſſent. 


« | R B | : | 3 „„ 
Ar. Juſtice Yates—There is uo doubt the preference might be That Mr. Juf- 
eben on the eve of a bankruptcy, upon fair and Hong circum- dec Nate al- 


( 


N lances.“ lows a prefe- 
rence on the 


eve of a 


* : 
Loo Inver the caſes. There was in our caſe a friendly inter- deer. 
Al Ks 41 lupplying money; there was no previous inter- beg cir- 
wp N py dealings, Here the letter produced; there it was amttances. 
has . here it is not in ſatisfaction. of any debt whatever; here 
ussaCtion of the 5000 J. lent. 
Fg 47 money the caſe plain. The notes were to diſcharge the 
jt pref e could not ctherw: e diſcharge, in order to give the 
etence which he expreſſes himſelf bound to give. There it 
1 did 
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did not appear but the letter might expreſs an act of 
committed; it appears here in the negative. There the Wi 

the outſtanding debt to Everard and Briar, and made uſe of; 1 
the principles of honefly and morality. Your Lordſhip ex wes 
ploded the ſubtleties of law upon that caſe, and reſted upon nods 
of the caſe. e = eee wig 1 


bankruptcy wa 


I will now ſtate the caſe alluded to in Strange. 
GY _ Plaintiff, as affignee of Creps and Ryarme, brings trover for (6 
163. tal parcels of filks. Defendants dealt with the bankrupts before t. 

bankruptcy, and April 7, 1715, ſent the goods, and gave credit; 
their books. 18 May Cripps and Quarme, without knowlecbe 
defendants, ſent divers ſilks, the ſame ſent in April, fot the bel 
the defendants. June 4 they became bankrupts; June 6 they uro 
a letter to the defendants, that, not thinking it reaſonable the li 
parcel of their goods ſhould go to their other creditors, they had nc 
entered them in their books, but left them to the uſe of defendant 
June 9 commiſſion iſſued ; June 13 defendants received the letter, nf 
as ſoon as poſſible ſignified their conſent. Lord Chief Joſtiee Pratt ſays 
The aſſent was ſubſequent to the act of bankruptcy: They afſented ; 
ſoon as they had knowledge; and whether a ſubſequent diſſent wa 
neceſſary, (the property veſting in the mean time) was the queſtion 
If by the delivery the property was veſted, I think, upon the circum 
ſtances, Butler and Baker, 3 Rep. the contract does not ſtand ope 
till agreement, but is complete till there be an actual diſagreement 


The diſtinRion is, whether the delivery is with 0 ab il bau conf 
deration, the preceding debt is ſufficzent conſideration ; For it ben 
for his benefit, diſagreement ſhall not be preſumed. 


A delivery precedent to an act of bankruptcy (though to athi 
perſon, and without knowledge of the party) is, where confiderati 
exiſts, ſufficient to complete the contract: And diſagreement (hal 
not be preſumed. And to that purpoſe the caſe from zd Repo! 
was applied. 


And it's an authority: The perſon to whom delivered was : 
fantly a truſtee ; and re- delivery would not have been juſtified 
an inſtant countermand of the party delivering. And Mr. Harri 
in the caſe of Mr. Forgyce, is as the other 1n the caſe of my 
under controul in certain reſpects, to be determined on the ju g 
and honeſty of the caſe, and not farther ; ſo that if Forajce . 
wrong in the delivery, he had been juſtified in the re-deman 10 
and Harriſon liable, if he had delivered ; and Mr. Fordyce Wis 
have recovered. 5 


Th 


— 4 * 


* 


. 
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The idea of converting a poſt- boy into a zruſtes would have been 
1100s; fince be knows no more of the contents than a propoſi- 
nd algebra. No truſt would be conveyed without 4nowledge of 
Fun: But Harriſon knew the nature of his embaſſy, and 
* have finned againſt Anowledge had he delivered to any but 


har. 


The four caſes concerned are perfectly right, and upon compa- 
wn their agreement is evident. EE 


I don't find my learned friend meant to contend an act of bank- 
mpicy was committed. | underſtand the court delivered the caſe 
{om tut difficulty, which will take the fifth caſe out of the queſ- 


uon. 


If the caſe has not juſfice, bongſiy * morality at the bottom 1 
gre-it up, I did not think it could have been doubted. ; 


the court ; and J hope on principles and authority to their deciſion, 


fable capacity as debtor to the houſe, and debtor to the partnerſhip. 


luke to go on, either by making uſe of his friends aſſiſtance in the 
manner he did or negotiating the bills. —If this had been done the 


ded among the general creditors would ot have been theſe bills; 


lcceeded, he would have been obliged to pay to the partnerſhip z 


tine or form. 


Upon this general conſideration 1 flatter myſelf, the circumſtances 


a not be thought material to take this out of the general princi- 


|f the court think with Sir Joſeph Jekyl, that there are caſes in 
ich a man not only may, but ought to give a preference to cre- 
dots, your Lordthip I truſt will think here that it was his duty: 
nd 3 to aſſent that it will be preſumed when the juſtice of the 
i * requires it. And J hope the part we have taken in a caſe which 
S 2 meritorious, and full of fo much compaſſion will not be ſo 
bin, ual, as to fall by the force of general propoſitions which I 

ve never yet been decided; namely, that in'no caſe whatever 


Acre o » bd 
tor may have a preference given him by a debtor in contem- 
Pation of ban | 


* 


| conceive it will at leaſt entitle it to the wiſhes and inclination of 


du another diſtinction is taken, Mr. Fordyce is taken as under a 
If Mr, Fordyce can leflen the debt to the houſe by enabling the 


{erty could not be taken from him. The fund to have been di- 
there would have been no part of them. And if Mr. Fordyce had 


te gereral moral obligation then will not vary by the difference of 


kruptcy ; and whatever the circumſtances may be as 
6 H to 


N 
1 


y 
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to the merits and nature of the tranſaction, the effect of a , 
always be to make it void inſtead of it's being underſtood, » (hay 
a preference may be juſtified upon circumſtances, at { 


In reply—That whether fraud had been committed in x 
view Mr. Fordyce had done what legally he might not do: wh 
in the Common Pleas was not permitted in favour of 2 5 10 b 

who was a brother. ET oy ro "| 


This is not a contemplation according to the manner in which i 
word is interpreted by my learned brother, it is an ad delibera 
upon knowledge that he uſt be a bankrupt; and he was gone 
performance of his reſolution before the letter could be Celivere 
And if any thing had diverted his reſolution, theſe notes were 
ſent to the poſt- office, but were revocable, and were until three d 
after in his own poſſeſſion; for the poſſeſſion of his clerk your Lo 
ſhip will confider as bis, the cafe determined by Sir Joſeph Fehyl w 
never doubted. N . 2 62.1 


Though my private opinion would have little influence on the d 
ciſion of this queſtion, I muſt ſay if the court had not doubted, yo 
Lordſhip would never have ſaid Sir Foſeph Fekyl gave very gre 
reaſons againſt the judgment. Fe Meas 


I humbly rely therefore on the judgment of the court in fav 
of the aſſignecs. ” 5 


Lord Mansfield Mr. Fiſher is certainly a very meritoricus cret 
tor of Mr. Fordyce, and in this laſt act did him a very great ſenit 
I therefore was all along ſorry; (as far as one can be ſorty cr gf 

in a caſe of judicial litigation,) I will ſtate the caſe for the bac, 


The defendant Fiſher, was a creditor, and had done them ma 
acts of friendſhip—and being creditor for 1500 “, borrowed the 6 
of June 1772, the ſum of 7000/7. and had it entered in the banket 
books in the zſual manner (which ſum he had borrowed) and ta 
them, he ſhould not draw before the Friday following. On the gi 
the Tueſday preceding the Friday, Mr. Fordyce writes." 


He delivered the letter to Mr. Haariſon his clerk ; he ab{cond 
at tour in the morning, and never returned *till the commiſſion [ 
ſued—1 1 o'clock the commiſſion iſſued; half after 10 the © 
called at Mr, Fiſher's, but did not find any at the office, calied 


* (The letter ſtated by Lord Mansfield was nearly this) « Mr. ow J 
„ ceiving that the money lodged with him was a ſum about which per 1 1 
e ſome pains had been taken to place it there, and that diſputes 1 1 1 
<« that preference to Mr. Fordyce which he thinks undoubtedly his due. 

notes, one for 53001, another for 17001, . cg 
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| , 1 1 no. body, but delivered them On. Thurſday, when 
15 unn and has kept them ever fince, notwithſtanding a legal 
ö 17 Tt Ten! | | ; | 


mand. 


Whether the property was duly and regularly transferred (which 
as includes without fraud) before the actual commiſſion of 
4 vinkroptcy ? And whether a bankrupt can give a preference 
4 bond fide creditor before and on the eve of a bankruptcy? Are 
he two queſtions ſtated. 


| 4s tq the latter, the ſtating as a general queſtion perhaps, in- 
whes a great in propriety. No trader can do any thing in fraud of 
ke equality which the laws of his country require: He can't aſſign 
rial); be can't aſſign in excluſion of a creditor whom he 
dals uojuſt ; and if by deed contract is not only void but an 
of of bankruptcy. If not by deed they are void (as in all queſ- 
tens pon fraud) againſt thoſe who are prejudiced, however fair 


mer there is an executory counter-mandable action, the act of bank- 
nptcy is a counter mand, and takes all the power out of the hands of 
tte party. ; 8 5 

What was ſaid in the caſe of Worſley and De Matto's, I don't re- 


(key was nat meant to be held not good law, or declared ſo at that 
int; nor did J ever mean to ſay it could never be good. 


Luppoſe this in the regular courſe of payment. 


uppoſe legal diligence is uſed ; ſuppoſe an execution in the houſe; 


"nd but merely a ſuſpicion of a bankruptcy, it might be good, 


lk and Goodfellow in preference of the children; was a fair act 


ne ix months before ; a great loan to her brother of 40,000/. ſhe 


p What the court of Chancery would have compelled her to have 
bone, | | 


0 far I think the caſe of Small and Oudley goes, it was a very 


Thy caſe, the ſecurity given only 300 J. where 1800 J. ned; 
| al had been aſſigned it would have made an end; for it 
Wl have ſtopt his trade. 1 


bt 1 think the caſe greath ſhaken in the Common Pleas. 


Ithi =” 
Mink that caſe determines, that though the act is complete, yet 


"ptcy, it ſhall be bad as againſt creditors, 


The 


geen the parties. Wherever the transfer is not complete, wher- 


led, J have not lately looked; but I think the caſe of Small and 


6 re 1 4 - P 
ak. motive of the trader is a preference in contemplation of 


— 


. 


Eaſter Term, 14 Geo. 3. K. B 


moſt meritoriouſly, as in the caſe here, without intereſt 


ted uo ſuſpicion by the brother of inſolvency. But it is found the 


ey and De Mottos, it had been ſuppoſed that where the affignmen 


bankruptcy it would be good; but here an aſſignment by deed, 


bankruptcy. And upon the fame principles if without deed woul 


bankruptcy committed at fix before it could be poſſibly delivered! 


the property was 70 longer under his control: Nor did the bare lach 
ing of the goods in the creditors name transfer the propert) befo 


an act of bankruptcy itſelf. 


The trader had a trade in an Aber and an under ſhop. | For 


purpoſe of carrying on his trade his brother lent him ſeveral ſums a 

 meritoriouſly, as in the ; and hy 
nothing to do with him in his trade. Upon the 13th of 1 
makes an aſſignment of the goods in the uppet ſhop, b. 
the poſſeſſion inſtantly; the brother becomes the vifible owner in 
ſtaptly; and acts as ſuch, The money all lent bond fide 3 and as ft; 


was no threatening of an arreſt; but a preference given. It is foun 
that there was an aſſignment of 0 more than the one-third, the 


did not determine upon the diſtinction between part and the al; 


but that a pręference had been given. 


This went farther than any caſe before, for from the time of Vin 
vas for the benefit of a fair creditor, and of part, and before aft 


part in immediate contemplation of bankrutcy, though on a valuab 
conſideration and a moſt meritorious caſe, was of itſelf an a 


have been void. 


Now ſee the caſe here—A man, with his boots on as-I may fix 
without any demand, nor in performance of any obligation, without 
greement, not ſo much as even in payment of a debt which then ws 
to be called in, (for the fame friendſhip had made the ſum not demand 
able until Friday) ſets up all night, this letter delivered at five and th 


the defendant. It falls greatly within the cate of Rolliſen and Sui 
a man in trade directs goods to be booked in the name and in ti 
warehouſe of his creditor, (which is the common way) and it iscer 
tainly for the benefit of the creditor to ſay this was payment; alter 
wards he went away; and not until after he declared the intent 0 
booking to have been as payment; which then could not prevail 


by any implied aſſent. 


How is this an appropriation ? Suppoſe the ſtock had rien 9 
fallen, and Pordyce by either of theſe contingencies, for I know , 
which would have ſerved him, had become a very rich man, welt 
Fiſher have been obliged to accept them, if the drawees, for no 1 
of his, had become inſolvent? What is the letter? It declares : 
the view is to give him a preference which has been void even " 
out deed before the act of bankruptcy, and by deed would haue ven 


Me. 


I 
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if this caſe had come before the court imme- 
Mr. r of Small and Oudley, I ſhould have 
40 7 jb's, But T thick that - caſe has been much ſhaken by 
hd gre? 1 De Mattos, Hagen and Rolleſton, and lately in this court 
70% wi Robinſon; but I think it has been -over-turned by the 


15 Linton and Bartlett. . | 


But ſuppoſe that caſe of Small and *Oudley to be nom law. 

The caſe was A transfer of 3007. to diſcharge part of a debt of 
#001, but here the payment can't apply to the general debt due to 
Filer but muſt apply to the 7coo/. Can this be ſaid a payment in 
the of trade? 7200ʃ. paid in diſcharge of 7000. 1 thought 
| had been upon a calculation of intereſt; but the firſt note is the 
h of May, the other is the 2d of April; the firſt would become 
i the beginning of July, the other the latter end of June. 


The hae ſhe ws it was in contemplation of a bankruptcy; ſhows 
apreference.z ſhows an Ulegal preference. 


Put favs Mr, Dunning, ſuppoſe this had been paid the Saturday, 
then | think the caſe would have been good ; but the tranſaction was i 
ncomplete as the caſe is till after the. commiſſion iſſued, 


Atkins and Bar wick, where the mercers refuſed to accept the ſilks. 


0n the grounds of the four prior decifions, and the opinion of 
is Lordſhip, I think it cannot be ſupported. 


Mr. Juſtice ſohurſt.— This is certainly a very compaſſionate caſe; 
but think there are many caſes which have gone farther againſt 


preference, 


inall and Oudley had been an expreſs ſtipulation; and I think, 
in dread of coercion ; and though, I do not mean to overſet the au- 
ſhorty, I queſtion however, it it was determined upon right prin- 
Ciples: For though it was an act of gegerfſity, and if ſucceſsful was 
u the benefit of the creditors.; vet, it unſucceſsiul and the ſhap was 
K*9t up for a few days, it would draw in probably a great many 


- 


Mutors and to a great amount. 


The a& of bankru ptcy is in the nature of a ciuil death.; and is. a 
ae mand of all treaties not executed. The ſervant knew nothing 
b the contents no more than the poſt boy. 


Led Mansfi-Id—1 forgot to mention in that caſe in Strange; the 
J2ment ſeems very right, though the reaſons wrong. The traders 
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very honeſtly refuſed the goods, and would not enter ther. : 
books, but ſent them back. | enter them in the 


Diſtintion MA vaſt deal turns upon the principle whether the G nc. 
vero, the sc in « preferences, or whether done witkour rf hwy 
conſequential conſequentially gives a preference: There he is entitled as 3 "hh 
Preference. the time of his bankruptcy, to do what any other trader may y | 
the caſe of Small and Oudley, the money having become 2 / 

had paid it immediately. (though thereby he would have done : ' 

he knew he could not do afterwards) I don't fee it could ive 

overſet as being in the way of trade. Iam very ſorry for the "mw 

dant, but I don't ſee it can be determined otherwiſe, and theref | 
 POSTEA mult be returned for the PLAINTIFF, © | 


0 6 


Curia Cancellaria. 
Beckford again Beckford. 
LF NN an appeal from the Maſter of the Roll This Was a que 
tion ariſing upon a deputation procured by the late Alderm. 


Beckford for his natural ſon, on a ſecurity of his eſtate in Janice 


The point was—whether this was a deputation for his own uſe 
take the profits, or in truſt for his father, 


The value was fool. per annum, during a term of ſeven yea 
one of which was expired in the life of his father. 


It was contended it was too great a proviſion to be made jor 
Natural ſon. / 


Be gave him by his will 50007. beſides, and an expectancy aft 
the death of fifteen or fixteen perſons without iſſue, of coming 
as general deviſee of the.reverſion. | 


Evidence admitted, to explain the intention as of an abſolo 
gift in favour of the ſon, and that the fon took the profits to his ON 
uſe in the life time of his father, and has-continued fo to do {int 
his deceaſe. But the ſame witneſs on croſs interrogation depoic 
that the father was diſpleaſed at his ſon refuſing to go ©0 yu 
upon former propoſals, and ſaid, If he:thinks he can do better 
% himſelf than I for him, let him. 


And on behalf of Mr. Beckford it was contended, that bi * 
had ſufficiently manifeſted his affeRion by a preſent legacy = 
as already mentioned, and the reverſtonary intereſt in the 499 5 


under his will, That what he was now 10 contend for e800) 
| 3 | 
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Tun f 800 J. for fix years remaining of the term, out of 
wn Pl forwnes of in father, who by the largeneſs of his for- 
er contingent bequeſt had made it evident that he meant the 
dee his fon ; and pot to leave him-in a ſo much worſe condi- 
p * the reſt of his children, as he would be if he was to fit 
ben wih the 50097. only; and the remote pofſibility of partak- 
oof the future bounty of his father, as heit to the teverſion of not 
1 alue than 30, O00 J. a year. And when he looked forward 
words providing him with ſo vaſt an eſtate, it could not be ſup- 
4 that he intended to mock him, with this gift which he had 
ben lia, 2od onder it ſeen -him in the actual enjoyment of the 


profits 


That he is not made a party to the deed as by way of truſt, but 
early named as deputy in the indenture; that if it had been 3 
omm0n leaſehold eftate he would have been entitled to the rent, if 
jcopjbold to the profits, and in this caſe to the profits of the office. 


Thus he ſtands Iegally entitled, and primd facie equitably entitled ; 
us now ſce whether there is any reaſon to diſentitle him in equity. 


His ſon had refuſed to go to Jamaica on. propoſals of his father. 
[fit be {aid the father altered his intentions on this refuſal ; (and thoſe 
de propoſals are evidences of affection and defire for his advance- 
nent) but if it be ſaid he had altered his intentions, then why name 
bs ſon deputy in this inſtrument, on the effect of which the queſ- 
lin ariſes; when he had his other fon preſent on the fland, his 
"mn agent preſent on the iſland? It cannot be ſaid becauſe it was a 
iter life, for the eſtate was for ſeven years, determinable only on the 
kth of dir N. Herbert. Nor could it be becauſe he was to go over 
uticcute his office; for he had refuſed it upon the ſuppoſition. 


That upon the evidence it appears the father had intended the 


orion for his- Jon. 


a; for the diſpleaſure of his-father 2nd the words ſaid to be ſpok- 
a5 Will a court of juſtice from thence infer the father meant to 
Jor what he had given (and what he had even no right to re- 
une) the legal eſtate, and take it to himſelf. He might waive the 


We him agent, which the fame evidence ſays he had in- 
ed, 


Tax , man ſuppoſe that a father who by one will had left him 

al = his other will 30001, per annum, by his now will 50000. 

* ould mean to revoke the legal eſtate which he had procured 
and convert it into a truſt for bimſeif? 


Thit it is A 
Ala natural x 


gainſt all the rules of evidence (eſpecially where ſo 
elation is a party) to admit of pare eyidence to * 
Nl 


** 


— 
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niſh, and not only ſo but to take away the eſtate 


on parol evidence, which the ſtatute of frauds was meant to obvia 


| On the other ſide Mr. Attorney-General. 


deration of blood was a ſufficient conveyance to a ſon named int 


given, 
away an abſolute-right, declared and veſted by "th REY 


actual poſſeſſion: And this above all from circumſtances nor 

mitant but ſubſequent to the deed. That there is ground of 15 
law and natural equity, to continue the gal and equitable eſtas 
the ſon, where the father had placed, where the law had Vat 
it; but no ground of equity to preſume he was only a truſtee, * 


Where an.eſtate has been. purchaſed by another perſon for a 2 
ger, the court will require clear evidence of the payment of! 
money by that perſon, to whole uſe the purchaſe is contended 
have been made; but they will not here ſeparate the equitable ; 


legal eſtate, nor take away the beneficial intereſt by any implicai 


Lord Nettingham, in the cafe of Grey and Grey, held that con 


deed ; but that of a ranger it was other wiſe: That there is no cf 
to prove that an illegitimate ſon would be in any other fituaiont 
a ſtranger ; and even the primd facie evidence on behalf of 2K 
timate ſon may be rebutted by circumſtances 


The perception of the profits during infancy has been take 


guardianſhip; the perception of the profits afterwards by the fei 


has been taken as evidence to rebut the ground in equity, wi 


otherwiſe would be in behalf of the ſor, but till there might 


evidence to control even is. 


But where the truſt is not declared to him in the deed, wherel 
ſon thus circumſtanced, where the father took the profits (for | 
of the time at leaſt) equity never conſidered a perſon as other hal 
truſtee, Rt, 


Hill and.Barrow was the ſtrongeſt caſe, but the father and 


there were joint obligators in the bond, and Lord Hardwick | 


4t might be a fraud upon the marriage to conſider it other wilt. 


Note, As 1 underſtand the Lord Chancellor decreed that the 
took to his own benefit, and not in truſt. 


Truſt. 
7 RUS TE E for children under a marriage ſettlement, * 


was to take the beſt ſecurity, takes perſonal _ | 
lodges the money in the hands of a banker without taking be 


for money-of his own he tuck bond: The banker = f 
groſs negligence in truſtce and ſhall make him liable, 1 
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to lay be could get no good mortgage ſecurity; for then he 
hg have placed it on public ſecurity. 22 


1 


Action at Common Law. 
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I lucing away a Journeyman per quod the Maſter ſervitium amifit. 


was ay — — 
— 


8 


HOE- MAKE R employs a man to make up ſhoes for him, and 
retains him by the piece; and this perſon being hired by ano- 
ker, and leaving his ſervice, the work -unfiniſhed, the ſhoe-maker 
ings bis action againſt the perſon ſo hiring, for inticing his ſervant 
ant of his ſervice. Such perſon is a ſervant of the ſhoe-maker, 
(though not within the particular proviſion of the ſtatute of Eliz. 
ncerning ſervants to be hired for the year,) ſo that an action at 
anmon Jaw will lie for ſeducing him from the ſervice. 
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On a ſpectal verdict, the jury found the man employed a journey- 
wn of the plaintiff's ; but ut for any certain time. 


They found alſo he was hired by the piece. 


They did not find particularly whether the perſon who hired him 
knew of his being retained by the plaintiff at the time of hiring. 


Ucftion: Whether this perſon be a ſervant of the. plaintiff, ſo 
lt be may maintain an action and recover damages, on his being 
aatced from his ſervice ? And whether there is ſufficient upon the 
feet to entitle the plaintiff to recover. 


Argued : That this is a caſe entirely at common-law ; and not upon 
le ſtatute which requires the ſervant, for the abduction of whom 


rom his maſter's ſervice an action may be brought, to be a ſervant 
Ir a time certain. | | 5 


but ſtill, that wherever there IS an injury the law will give à re- 


hedv . 1. — | . . 
ech auch the enticing away a ſervant neceſſarily infers damages, and 
gal damages, ; : ons 


By A ia » | . » 

LO: cites a caſe in the Common Pleas in his 38 page, that 
wn away a iervant by force an action of treſpaſs, vi et arms, 
wie; for leducing a ſervant from the ſervice an action on the 


Cale; * 6 8 . Oh . 0 
. ; but that if the ſervant left his maſter voluntarily, an action lies 
on the ſtatute, : 


Ile title Labourer, 


1 SANK If a labourer quits me voluntarily, 79 action; 
edles him, action on the caſe. 


Lean, 140, 11 H. 4. P. 17. cited. 
2 5 As 


_— 
"4 


8 


494 


— 


which ſays, that in order to maintain ſuch action 


ted, and the jury do not ſay that he did not know, 


certainly an hiring without any time particularly mentioned is 2 re 
tainer for a year, _ | | 


cient to ſupport the declaration, for that the plaintiff declares th 
he retained the two perſons ſtated in the declaration, to ſerve him 


fraud and prejudice him in his ſaid buſineſs, craftily and maliciovll 
did ſeduce the ſaid perſons, and inticed them from his ſervice ; were 
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As to action at common-law there is no exception to be found 
imited t the ſervan * 
be a ſervant for a limited time. ET t mol 


The act of 5 Elig. c. 4. ſays, no perſon ſhall be hired for 2% the 
one year; and ſpecifies ſhoe- makers; but this is only to 2 


not againſt ſeduction from it by another. 
Fitz Natura Brevium 395. If a man take a ſervant out of m 


That the defendant new the perſon to be a journeyman of th 
ſhoemaker be has not denied; it muſt therefore be taken as admit 


. 


That as to the objection of time if it were neceſſary to go into; 


On the other hand, that the ſacts found by the jury are not ſufff 


his jJourneymen in the trade and buſineſs of a ſhoe-maker ; and th 
the defendant, well knowing of the premiſſes, and intending to dt 


be loft their ſervice to his damages, c.“ 
The jury find no hiring nor ſervice of any determinate time. 


That the jury do not find the defendant well knowing of the pr 
miſſes, Sc. did entice, &c. and that this is very material. 


That where there was no hiring at all there could be none for 
year, + 


That the plaintiff had ſtated o agreement to keep theſe journe 
men in conſtant work ; of that they were his ſervants. 


Lord Mansfield How do you define the word journeyman. 


Anſwer : That it was apprehended to mean no more than a m 
who was out of his time and was not maſter. 


* The jury I ſuppoſe found generally for the defendant as to the one of 
perſons. | 


o 


> 


Anſwe 


+ Omne majus continet in ſe minus; et qui negat totaliter parte 


4. 


— 


Manz feld Does not 2 journeyman imply the particular 
ord of ſervant to the man ? He might work for a month at once. 
ation 
„ My Lord, it would have been ſo if the jury had not 
le worked by the piece, and not for a certain time; ſo 
dave found what ſort of a journeyman: And whether, un- 
ihe eircumſtances, he were a ſervant, they ſubmit to the court. 
of uſt that the court will be of opinion he was not, or, at leaſt, 


tat the facts ound are not ſufficient for the plaintiff to recover. 


Lord Mansfield —T'bis is apparently a ſervice. They have found 
ahreſly be was taken by the piece: And this is a ſHicient retainure. 


fr the day; in whoſe ſervice the maſter has certainly an intereſt: 
od they find defendant inticed this ſervant to leave the work he 
1d undertaken unfinrſped, And it is very truly obſerved, that many 


rants are taken to work by the piece; if otherwiſe they would of- 
tn be idle. 5 | 


lt juſt lies upon the circumſtance of his being found a journey- 


glaſed to work for him, to ſtay as long as he pleaſed, and go when 
te pleaſed, „ 


The counſel was going to have ſaid, that he did not lie or victual 
the houle, 


Lord Mansfield —This would have been ſtrong evidence, on the 


ran; But they have found him ſo, and it mmf? be taken accord- 
rely, * | 1 


Mt. Tſtice Aen. From the general inconvenience that would 
erw ile ariſe, the ſervant muſt be retained by the piece, to a very 
kit mount. And that the ſtatute had provided impriſonment, but 
„ ion, which ſhewed they recognized every man's right to his 
Kon, Every man is entitled to one who has ſuſtained damages 
10 yang: Therefore, if a ſervant be retarned for any ſpecial work, 


ud darts from this unfiniſhed, an action will lie againſt any who 


(ics him to depart, 


JudoMeNT for the PLAINTIFF. 


— 


i 3 
hes judicata pro veritate accipitur. 


D EW "I 1 _ 2 
— ſine injuria eſſe poteſt; injuria verum ſine remedio nequaquam 
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pmepmed, I apprehend, in the original etymology, is a ſervant 


ir; otherwiſe it might have been that the maſter took any who 


tul, to have perſuaded the jury not to have found him a journey- 
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WRIT „ 1 
Tyſſen, Lord of the Manor of Hackney, v. Clarke 


H E court being ſeated, the recognitors of aſſize were calle 
Four knights appeared, and choſe to themſelves twelve othe 
which, together, compoſed the grand aſſize of {xteen Jurors, 


The oath adminiſtered was in this form: 


J do fivear that I will ſay the truth, whether George Clarke l 
more mere right Io hold the tenement, of Francis J. Tyſſen demand 
= againſt bim by his writ of right, or the ſaid Francis J. Tyſſen t5 l 
. TE as be demands, and for nothing to let to ſay the truth, 


i" _ 5 e 


= Aid now, upon the motion of Mr. Juſtice Blackfone, order ni 
. made by the reſt of the judges, that the galleries of the court 
open for the admi;j.on of ſtudents of the ſeveral inns of court, 


The door-heeper not immediately appearing, and it being app 

| hended that he meant to take advantage of the public curigſh, 

extorting fees for admittarce, Mr. Juſtice B'acktone ſaid, he remet 

me bered when a gentleman, a ccunſel, had given a quarter guinea 
| admittance, the court was about to commit the officer : But he adde 
3 I believe, on his aſking pardon, and defiring to reſtore the mon 
at the interceſſion of the gentleman, the court did not commit him 


The record was ordered to be read, and then the guntr ſerjed 
for the tenant, in the de of riggt, had notice that he was 09 
Cin, after the record {ſhould be read. 


* . 2 ; " , * 5 F 
. - _— ; — 
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Chairs were ordered to be ſet for ſuch gentlemen as had not”! 
in the gallery. 


The record was then read, to this effect: 


Iiddleſex to wit, Francis J. Tyſlen, by bis attorney, 4h 
of G. Clarke, eſquire, (reciting the premiſſes) and fait 5 
his anceſtor was ſeiſed in the time of peace, to Wit, 7½ the 11 ; 
late Sovereign Lord George by taking eſplces, Cc. 4 10 f 
thereof ſeiſed : Whereupon, on bis death, the ſaid pr. emiſſes, al 


\ 
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. demanded, deſcended and came to the ſaid Francis J. 
ut of 7 2 and heir of the ſaid Francis Tyſſen, bo thercby be- 
I) lh ſeiſed thereof, as in fee, till he was thereof diſſeiſed by 
"wy G, Clarke, under colour of a certain leaſe, within ſixty years 


ne of bringing the ſaid writ, Whereupon be putteth himſelf 
of the _—_ a ps ſaid G. Clarke doth the like; and thereupon 
i the .coun Ys be. 5 


5 
ſu is jorned, 

Mr. Serjeant Walker opened for tenant—That the father was 
ſled Ge, and that, after the deceaſe of the father, the lands de- 
rended t0 the ſon, Cc. And, gentlemen of the grand afhze, it is 
yours lo enquire whether fenant or de fendant have the better right. 


|, who am of counſel for'tenant, maintain that he hath the Ser- 
tr rt. 
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On the me fide—The caſe is briefly thus; the tenant's father Serj. Davy. 
purchaſed the eftate, or was rather mortgagee of it, in 1730. And | 
bock a mortgage in fee, in confideration of 1000 J. paid to the mort- 
gig, Oſbaiarftin ; Which mortgage was regiſtered, and ſtood unim- 
reached till a late action: In which, counting on the ſeiſin of him- 

i, he was barred by a thirty years poſſeſſion againſt him, and dri- 
in to this writ. | | 
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Purchaſe of the equity of redemption. | | 


la 1742, Clarke's father purchaſed the eſtate in fee: And in the 
ed ot purchaſe there were the uſual covenants that party had a 
reht to convey, and for quiet enjoyment, &c. and covenant to levy 
ime, which was duly levied Mictaelmas term, 16 G. 2. 1742. 


A deed-poll, to which C/baldiſton and the tenants of the premiſ- 
8 Were parties (the tenants for the ſake of attornment.) | 


Title commencing in 1730, completed in 1742, 
Ia 1706 Sir Edward Northey was ſteward of this manor. 
He iſſued 


= precepts to the cuſtomary tenants, to repair to the waſte, 
kl there to 


my let out, by metes and bounds, how much may be en- 
, bolten and enjoyed by J. Flanders, to his (wn uſe, without any 


e to the other tenants, or any other her majeſty's liege ſub- 
as paſſing that way. NR | 


10 this, which was in 


0s the nature of an ad quod damnum, the te- 
us turn that they, 


the underwritten, have viewed, and return 
6 L how 


n I * * 
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(which the court will tell you are applicable only to te 


ſhall not build any thing that may prejudice or foreſtall the tee) 
.of Mr. Halſton, his heirs or Mg ns. a ; * be bald 


the lord. 


out of the demandant, Mr. Tyſſen, more than ſixty years paſt, 


Deed of leaſe and releaſe in 1736, on the 26th of Februry v. 


fideration of 1000]. Releaſe of eſtate in poſſeſſion of Ofbalaijtin 


principal and intereſt, the ſaid G. Clarke ſuall Teconxq. 


_ -bow much the ſaid F. Flanders might mn | with the 3 5 
lord of the manor, and conſent of W fo mn the liberty of the 


Provided always, that the ſaid J. Flanders, bis heirs, 


nor of 15 
nNants in tee) 


And this they return as a good return to the precept. 


This is returned by the cuſtomary tenants, and ſigved, not h. 
them only, but by Sir Edward Nortbey himſelf; who would dere 
have ſuffered this return to the precept to be made, unleſs it ba 
been a goed return, and not injurious to the rights or intentions of 


How, it may be ſaid, does this apply? If there was this ef 


tenant who defends needs not ſhew his title farther, but the aQion i 


barred, T7 | = 


Court. There is no diſpute about the identity of the premilſes; 
what is the quantity ? ” 


Anſwer — Rather more than an acre, with ſeven houſes. 


Title of Ofbaldifon. 


; ; 


pleaded as part of the tenant's title. It imported to be betwer 
Oſbaldiſton and Clarke, the father of the renant in this writ, in an 


the leſſee, reciting the dimenſions, to. G. Clarke, his heirs and a 
ſigns, for ever, with covenant of right to convey the eſtate in fee / 
ple abſolutely, and the ſame to protect indefeafible, and vit bout incu 
brances, except a quit -· rent of ten ſhillings per annum to the lord 0 
the manor. And all the ſaid within recited premiſſes are, dy th 
ſaid deed, releaſed, granted, and confirmed to the ues, ar 
purpoſes therein mentioned; namely, to the uſe, &c. of the fal 

Clarke, his. heirs and aſſigns, for ever. | | | 


i | | in di 
Proviſo, that on payment of mortgage-money at a certain þ 


Certificate of inrollment, according to the ſtatute. 


Bargain and fale 20th December 1742. 


Faſter Term, 14 Geo. 3. C. 3. 


. 
[eaſe for years not endorſed. 
th Jed of bargain and ſale recites the mortgage money unpaid 


Jay, and the whole principal and intereſt due 1280/. beſides 
E 4 58 after the ſaid mortgage (receipt whereof is in- 


i being become abſolute of the deed of mortgage, the mortga- 
pin and ſells to the motgagee, for fuller confitmation of his 
A in the {aid premiſſes, all his eſtate, title, intereſt, equity of re- 
temption, claim or demand whatſoever, to the ſaid G. Clarke, the 
nortgagee ; and for farther aſſurance. covenants to levy. a fine. 


rroclamations, till the contrary be proved. 
The tenant is ſon, and heir at law: to the ſaid G., Clarke. 


The tenant called witneſſes to prove his title, and I took a long 
me of the evidence, which, as far as is not matter of law, I omit. 


&nandant, to recover his right to the premiſes. 


lsa gion, as concerning the premiſſes in queſtion, that they belong 
of right to F. J. Ty/ſen, and that he has more mere right to demand 
ban the fenant hath to Hold them, and has a much ſuperior right to 
tlat claimed by the tenant. | 5 


My brother Davy has admitted, that in 1736 the claim originally 


lopped there, but alking a direction of the court, and they not 
choolug to give him one to ſtay there, he proceeds to ſhew a title, 
8 it ſays, in fee, out of the lord, and in a third perſon, as far back 
$1700. Bat all that appears then is, that the fee was in the lord 
with a licence to encloſe with the conſent of his-fenants, 


"een the parties; but if a real tranſaction, ſtill I ſhall contend 


M Was no judi | 
bot ſuch an one as can. prejudice the title of the lord, on ac- 
Cunt of their iniquity, 


| mean to 
d! dare lay none of you, gentlemen, take the trouble of ſending 


ohe regiſter, to ſee whether your tenants have done as O/bald:/icn 
3 


On the other fide, for Francis J. Tyſſen, who brings this aſſize as 


Gentlemen of the grand aſſize, I hope I ſhall ſhew, to your ſa- 


mils, He, knowing always what is beft for his client, would have 


As to the ſubſequent conveyance, no proof of payment, but as 


ſhew that Oſbaldiſton was only a tenant to demandant ; 


did; 


Fine ſur conceſſit thereupon. | Note of the fine read. Proclama- Vide Hitchen 
o: Theſe were not read; for the court preſumes a fine to be with nw 


1 


er 


7 
I n 
5 

[ 

4 


RY 
* 
5 
"IV 
: A 
04 
F 
6 
( 


1% 
gy | 
y 
«Hi 
J 
1 
1 
i 
3 D 
1 
1 
1 
17 
11 
17 
1 
1 
0 
"3B 
= 
«20 
" * .Þ - 
by... 
3 £ 
__ T5 
1 
1 
1 
1 
TH 
$ 1 
1 
= 3 
"Mt 1. 
. 
N 
1 . 
4 
430 
4 | 
5 =o. 
- $74 * 
1 11 
8 i 
= 
*Þ : 
. © 1 
. 
* 
4 15 
> 
: $% 
"+ = 
WM 
3 
—— | 
* 1 
z 
9 
8 
Ct 
ud 7 
"8 
WY 
4 
. 
5 
_ 
1. 
* 45 
3 — 
3 5 
vl 
1 * 4 4 
b 
48 
t ad 
«7 2 
7 
13 
ik 
. _ 
* 
5 
FF 
— 7 
1 
Ws 
"—=* 
ds 
—_ 
. 
.3 
+ 
=D 
23. 
* * 
1 *. 
3 
* * 
1 
* * 
1 
1 
** 
x 3 : 
Wo 
9 
1 
=. 7. 
— 
* * 
"XR 2M 
EY 2 
10 
bel 
** © 
© * 
vs 
Ws 
ES 
N BY 
| x 
be * 
& 8 
3 
2 fb! 
es! 
. 
: 
XX 
_ I 
i 1 
IS 
* by 1 
1 
* 
* 
4 
. 
. 1 4 
8 
N 
* 
8 
3 
_ 
"S324 
1 
» © 
* 
318 
8 
* 
* 
"x" 
$8 
Zi 
3 
& #55 
by 
5 . 
' © * 
F 1 
A * 
* 
8 
1 
78 28 
1 
N 
11 
1 
. 4 
9 
2 
Bt 
4 
: 1 
I» : 


** 1 OS _ 2 n 
. * 5 


— LY —_— . 
men 
R * 

= > TY . 


$0: 1 OVEN" "TIRE 
SED r W 
7 A A Sx I 
25, 4 £j-* 7 * 3 


- EY N 3 
$4 b Tx — 


FE 
— 
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did; taken upon themſelves to convey in fee whe 
a term eſtate. IT pet OR Wo 


| anceſtors have immemorially uſed to have the waſte 


05 
had been paid all along: He himſelf paid it the firſt year- The 


The demandant claims as lord of the manor, where he ang 


z and the f 


miſſes in queſtion are and immemorially have been parcel of | 


waſte. 


Mr. Tyſfen's grandfather died in 1710, father in 1919. 4841 
. | 717; andt 
demandant himſelf was a poſthumous ton, 
Within this manor there hath zmmemorially been a cuſtom fort 
lord of the manor, for the time being, having a deſire to orant 2 
part of the waſte, under a certain rent, to iſſue precepts to the 


nants, to enquire whether the ground may be encloſed without vr 
jadice. Theſe are generally forty or fifty years leaſes, to encoury 


tenants to improvements, I ſhall ſhew a great number of theſe pt 
cepts; and there never was an inſtance of a ptecept made to com 
ö 


. 5 


The intent, I ſhall ſhew, was only to grant for a term of fort 


one years, from Micbaelmas then next enſuing, 


My brother Davy has ſaid, that had it not been the intent of 


lord to grant a fee, Sir Edward Northey was ſo very learned and at 


curate, that he would not have ſuffered any thing ſo improper in 


office as words to be uſed and ſigned with his name; which impo 
my brother Davy ſays, a conveyance in fee to have been intendel 


But I am afraid none of us now at the bar are ſo extremely accurate 
nor was Sir Edward Northey, or any man, always aware, and e 
avays in the right. At moſt, it's no proof of a conveyance in i 
and goes no farther than evidence of ſuch a thing in agitation, 


3 Flanders died inteſtate, leaving ſeveral brothers, in 1720; ! 
widow took out adminiſtration, and became entitled to all whe ft 
fonal eſtate, and took this amongſt the reſt. 


She made a will in 1721, reciting that her late huſband, by co! 
ſent of the lord, had built four ſmall meſſuages on the walte, | 
the place in queſtion; and ſhe directs them to be ſold by her ec 
tors. She makes R. Oſbaldiſton and R. B. her executors. | 


And, by a codicil dated 28 Tuly 1725, ſhe revokes that part 
the will, and appoints R. Oſbaldiſton her ſole executor. 


Oſballdiſton came in as executor, paid the ten ſhillings ent, whic 


mandul 


— 


— 
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was then in his minority the receivers charge themſelves 

nun receipt J ſubmit to my lord, the receipts even of a com- 

with f are evidence when he charges him ſelf; much leſs can 
hy queſtion in this caſe. 


Lodet theſe circumſtances the tenant, Ofbalaiſion, makes the con- 

ce. This even, as by a tenant for life, was fraudulent and 
xn and good for nothing, but as by way of eſtoppel between the 
ties . 


Though my brother Davy would avail his client as a fair purcha- 
or, without notice, I apprehend this will not ſerve him. Indeed he 


uber recommends his client upon that ground than pretends to avail | 


winſelf of this ſuppoſed circumſtance as a ground in law. Tf this 
yere upon an equitable queſtion it might have been a ground ; but 


ve are no on the mere right: And you are to find only upon a ſtrict 


zul eſtimation which has the greater right. Though, upon the 
ircumſtances, it does not appear (if it was at all material) that 
here was at fraud; but the contrary : For it is far from evident 
that the tenant came in as a Fair purchaſor. 


[ rely, therefore, that I Have ſhewn a better and ſuperior, and 
more ancient title, whereon, in juſtice to your oaths, you will find 
for the demandant. | | 


Witneſſes called for the demandant. 


E contra for the tenant, in replication — That as to the obſerva- 
lion, that it had always been cuſtomary to grant term eſtates in the 
halte of the manor, but never in fee, the right of a perſon claiming 
under the lord of the manor, by his grant, ſhall not be prejudiced 
iy any cilam of a manor, He ſhall never qualify his own grant 
made, in any fzgle inſtance, in fee, by any cuſiom which has ob- 
land in the manor. Now here, I ſubmit, there is evidence of a 
le granted, by the precept and return, 5 


Curt ou have not ſhewn the precept. However, the recital of 
ton the return is ſufficient for your argument. 


| contend then, my lord, I have brought evidence of a grant in 


e And what ſays the lord? © It has been uſual for me and my 
acctors to grant otherwiſe.“ 


fu the demandant—I do agree, if you had produced a grant in 


2 lord cannot quality his own eſtate. But if you produce pre- 
; Ai evidence upon the præcipe, I only defire to ſhew that the 
upon that precipe has only been a leaſe for years, | 


6M | E contra 


502 


ſeſſion, except by taking the rent a part of the time, 1 tile j 


extrinſical circumſtances, by conjefure, we find they had in conten 


Eaſter Term, 14 Geo. 2. K ip 


E contra Serjeant Day, for the tenant—That from the i 

the return of the pracipe, in 17c6, to 1730, it does '- pling 
way how poſſeſſion ſtood : But thence there appears a poſſelf, 5 
a ſuppoſed tenancy in Fee, againſt the lord. And he repeated f 


the words © heirs and ns are not applicable to leſs than a ff 


Lord Chief Juſtice De Grey own, for n vel Ih 
of the competency of the evidence. The bord is bad t 410 


poſſeſſion, for the preſent, to be as upon the return. 


| hk ey properly compared to a writ of ad quod damnun, 2 
will have the ſame effect. I don't ſpeak what weight it will b 
with the jury, as preſumptive evidence. When this writ iſſues, x 


the jury make a return, this does not amount to a grant. 


It is not collateral evidence which is here offered, to avid an d 
tual grant, but evidence to explain a doubtful matter, and to ſd 
upon the cuſtom, (of which we muſt underſtand this pracipe at 


return to be part) that no greater eſtate has been wont to | 


granted ; and then the farther evidence will come out. 


Mr. Juſtice Gould think it material—1 think this cauſe wo 
be cloſed by this evidence. I take it that this is not n compete 
admiſſible evidence. It appears F. Flanders was in poſſefſion of 
particular ſpot of ground, and wanted to acquire more: And the 
is evidence, as Serjeant Davy obſerves, that he was intended to ul 
a fee, Confining ourſelves to the n/rument, and not going intott 


plation to grant a fee. I apprehend this is evidence. From th 
year 1706 there has been an enjoyment of I. Flanders, and th 
deriving under him ever fince. This I take to be evidence whic 
amounts to prof of above //>zy years poſſeſſion under a conveyane 
in fee. If this were an ejeAment, twenty years poſſeſſion wall 
induce the bar; and here, where the poſſeſſion has ſtood for abot 
fty years out of the lord, I conceive preciſely the ſame inferen 
will ariſe. 


This is not properly a ciſſem as a foundation of a perſon's fill 
but it is 2/ge only. And as every man's grant muſt be en i 
firengly againſt himſelf ;* and it is net pretended the lord nigh 
grant a fee, therefore 1 think preſumption on uſage cannot be le 
againſt it. | 


* Verba fortius accipienda contra proferentim. 


Fa 


8 


— * | | | 1 1 8 ; . ** 
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. ſagiee Blachſtone, contra—That the return was only pre- 
. 215 grant of a fee; againſt which other pręſump- 
1 n might be ſet up. The ſeward, by his ſigning, does 
1 any aſſent to the propriety of the return; and the men who 


mile it were ignorant men, and falſe grammar and bad ſenſe ate in 


oy 


de outſet, To the preſumptive evidence of a grant in fee, may very 


opel) be ſet againſt it preſumptive evidence of a grant for years. 


M. luce Nares, contra with they would have gone farther, 
ach would have taken away my brother Gold's doubt; but, on 
ke preſent ſtate of the queſtion, I think there is 20 ground to admit 
the evidence. | 


Lord Chief Juſtice—l think it vety proper to let in a preſump- 
wn, The lord grants a power to grant to Flanders.: This is not 
anjuſiry on the lord; it is only executory, and the lord may or may 
1 make ſuch a grant in future. Does it appear executed? Is there 
rat reſerved? Any thing concluſive? No: But they ſay evidence 
d polſſſion, conſiſtent with the grant, is concluſive, But what is 
the evidence? It will apply to poſſeſſion in fee; it will apply to poſ- 
{ſion of a term: Percipitur ad modum percipientis. There is to be 
ure a faint preſumption; but there ought to be ſome evidence of 


ſhew the inſtances, that on ſuch a precept the uſual way is, to 
rant for years beneficially for the lord. And it is indeed very ſtrange 
tat the lord ſhould grant in fee, without reſervation of rent or ſer- 
Fes, 7 | ZE 


Mt. Juſtice Gould—1T only defire to be underftood. My ground is 


"nd proves a ſeifin in fee upon ejectment; and ſo ſay I: And, there- 
Ire, I fay cy in an aſſize. | 


Prefentment given in evidence on a prœcipe, to ſet out waſte te- 
ment to A. et hæredibus no condition added. 


Counterpart of the leaſe upon that return the lord leaſes out for 
Jars, This ſeemed to be deſigned to empower the lord himſelf, 


Evidence of applications to renew leaſe on ſurrender of the old. 


10 Dec. 1661. Return. 
id examined. 
1 there wer 
ging 16 58, 


Aue ſtion, whether original return; ſtew- 
He was aſked, whether it appeared on the books ? 
e no books farther than May 1.61, Which book 


1 : When 


i the poſſefſion, of which my Lord Holt ſays, twenty years makes 


anlant pofleſſion. Then where is the difference if they go on and 
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When does the chaſm begin? From Moy 1661, ang 
a 5 » and et 


1664. 


Is this an original præcipe, though it does not appear in any bo 
l believe it is a copy. D 
Have you ſearched whether there are more books with 

diligence ? | 5 e 


I can't fay J have. 
Where did you find the papers? 


Delivered with other leaſes. 


«| 

# on | Beſides this, ſaid the court, there is a record of a return, fit 
I by the ſteward himſelf, ſtating return how much he may convert 
F | | his own uſe. No words of Heirs or aſſigns. 


= ©... Indenture of releaſe between the lord and cuſtomary tenants, 
citing the preciſe term, from Michaelmas 1751; year's rent 6s, | 


Cour Are any of the leaſes entered upon the court books? 
1 my lord. 

a | Nor any memorandum ? 

No, my lord. 


C 


Return ſets out waſte, with dimenſions; leaſe 28 December 7 
This an approvement. | 


0 — Ow — 


* > 
Ma 
+ 0345: 7% f5 04s, ta hen 38 


It was obſerved by the court, how important it was, 3s wel 
juflice, as for ſaving of time, to have had the books. Returns li: 


at the diſtance of ten or eleven years from one another; and l j 
not appear how many intermediate licences there may have been 


Fee. 


The learned Serjeant vindicated himſelf, as not having been 
tained till the day before the trial. | 


0 | Leaſe granted before the court day, which was held! 


1707, 
3 Ret 
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Return, Waſte of the manor, view, and ſetting out by mites and 
tunds, flow much the lord may incloſe for his own uſe, by con- 
en ef the cuftomary tenants. Houſe in the occupation of G. 
lte. Indenture 1706. N OT, 5 


———— 


n term of forty -one years granted. 0 


Another term of ninety-nine years granted, in.the:waſte, at the 
ery quit-rent 6f 3 5. 6 d. | N 2 


| The will of Catharine Flanders, in 17206, read. 


be court obſerved, that it: could not be much relied on what the 
apreſions were in fuch wills; but that ſhe did not conſider this 
late in queſtion as perſonaity: For ſhe gives the houſes: in caſe her 
yal eltate ſhould. fail. e N 


/rfoer—That ſhe did not take his goods for perſonalty; for ſhe 
cops them with the houſes, in the ſame clauſe. And at leaft 
the meaning may be, my other perſonal eſtate. = 


ballen, the grandſon of "Ofbaldifton who. conveyed to Clarke, 


11,ined. 
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Hue you found any leaſe amongſt your fathet's papers? 
difuer—Yes; I have. 
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On being called on to produce it, he produced the draught of a 


| *Jant Davy—Queſtion, whether what they offer in. evidence is 14 

1 2 were to be read coming from a grantor, on va- 

eee 55 3 the grant, it would be very bad. 

5 webs pays, ; 1s draught were evidence, it is evidence only 

13 caſe, This is not a copy; but.a draught only. 

1 copy I ſhould take objections: But it does not im- 
1062 Copy of a leaſe ever made, or even meant to be made. 


a 81 - if . 
i Fe 15 * 
475 nere 
e 


bey 3 "= 

n — 5 4 there ** 2 counterpart of a draught; I know not on what 
py * take it ſo, and it only proves no. ſuch leaſe was ever 
tor then why keep the draught. —.— 


de les 4 | | - | p 
3 ſubmit, my Lord, we have already given evidence 
e endet lome leaſe or other: And I apprehend: the queſtion 
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is, not whether a grant in Fee, or a Jeaſe; but what kind of 10 
e 
ſoended to perſonal repreſentatives, and not to beirs. 


no pretence of it's being a guit-rem. 


minority, backwards and for 


ſumed when the courſe and nature of the paſſeſſion ſhewed that 


For that there has been ſome leaſe, of ſome kind ot other 7 
for it has gone in a courſe in which it could not otherwiſe h OY 


ave de 


o 
* 1 


Rent has been paid, it appears from their au inſtuument: 40 


That perhaps this Was a copy, and not a dravght of a leaſe, 


That the loſs of a deed could only be proved by probablecircum 
ſtances collectively, and not by poſitive direct evidence in genen 
That the leaſe, having been carried, with other papers, during a lo 
wards into the court of Chancery, mip 


probably be lot. 


If loſt, the beſt evidence will be received of the leaſe which t 
caſe admits. That here there was evidence of hand-writing, anf 


ſufficient proof of execution, from the manner of paſſeſſon, a 
courſe of deſcent. 5 „„ 


Serjeant Groſe—That the paper was admiſſible, according to 


rules of evidence, whatever weight it might merit. 


That undoubtedly it was admiſſible, on proof of the loſs of 1 


original. 
2dly, That, it being an ancient tranſaction, Joſs would be pre 
muſt have been as of a chattel real, and not an eſtate of freebvll 


3dly, That it might be good to rebut the preſumption of an cſtal 
of freehold; though it might not, of .itſelf, have ibeen good to eli 
bliſh an original demand. N 


That, on all hands, it muſt be admitted, the preſumption af 
leaſe is open; becauſe the demardant has not made good his title, 
ſhewing a conveyance in fee, That, therefore, fuch evidence 
be produced in a dark caſe, to maintain probability upon r 
ſtances, and try what light. can be had. . 


The evidence will apply to all he has offered: For it 7 
leaſt a. leaſe intended, but not executed; which is juſt the " 
the grant in fee, which he, claims on the precept and return, * 
are only executory, and not evidence ſufficient to prove 4 a | 
cuted. And where there is only preſmpti ue evidence of a ec Þ 
this will go to repel that preſumption, by ſhewing thers n F o 
munication about. a leaſehold; and then the obſervation . wn 
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0 fall force They ſay words have been uſed in what only im- 
* intent to grant; words only good, lay they, to paſs a fee. 
1 an intention againſt that argument, which preſumes an in- 
ena fs by ging evidence of an intent to grant a leaſe. 
n " all have weight, that it is the only paper which appears, in 
Balle, to ſhew 2.grant-of amy kind made or intended in conſe- 
ende Of the præcip oy | 


Srjeant Davy My learned friend ſeems to miſunderſtand the 
cs of the objection. The rule of. evidence is, ¶ mean to rea- 
upon the ſuppoſition of the facts, which they ee rh after- 
b il it be neceſſaty) that every thing ſhall be proved hy the 3e 
-nce wich the nature of the. caſe will admit. Books. of an at- 
ey, memorandums of an attorney, have been admitted in evi- 
pace, even of a recovery: But inferior evidence never was admit - 
din proof of a fact, nor done at the time, but ſub/equent, not at 
eceſſarily dependent on it; and, for any thing that appears, if 
ere did. exiſt at all, ſtill proveable by evidence of itſelf, and from 


| nature of the evidence brought to prove it, as well as from the 


idence on the other fide, unlikely ever to have exiſted. 


(urt—That the ground was laid down too largely; for that 
twghts have been admitted 1n proper cafes. 


etjeant Day My: Lord, 1 did not mean to ſay that evidence of 


draught was inadmiſſible.; but enly that it never went alone te 
ove, And that here, as to proof of intention, it proves nothing; 
x It does not appear which party produced, or which rejected it. 
bat it would be irrelevant: That the ſearching for the leaſe, ard 


pit inding it, would never go to, prove it's exiſtence: That it rather 


cluded it :e ver Was. 


un To prevent the failure of juſtice, the law Has laid down a 
& that no one ſhould: ſuffer for what he cannot help. 


But in order to give evidence of an inſtrument as loſt, you muſt V. Leyfield's 
fue ſuch an inſtrument did once exiſt,; you muſt prove. contents ; caſe· Co. Rer. 


ad you.muſt prove. deftrufion, or loſs. 


bot it is not neceſſary to prove actual. preſent exiſtence by the deed 


4 (which, if you could do, you would generally prove contents) 
A give reaſonable ground to the. court to believe it's once 
ct, Neither need you prove authentically the contents; for 


2 ould imply power of production. 


1 was alſo faid, that if this was an independent queſtior, it 


a ah 
* dot be right to admit the bare draught to prove a leaſe, of 


there was no evidence that it bad. been loſt, or even that it 


3 | | ever 


7 33 .\*K : 
IF BY 1 
3 . 


_ 


8 
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Eaſter Term, 14 Geo. 3. C. B. 


an the foot of preſumptive evidence. 


baldiflon executor of her. real and perſonal eſtate. (Of dub) 


ſearch in the archiepiſcopal court of York for the proper evidence 


nature, with. change of names. 


Tes. 


ever had exiſted, But that here rent paid had been proved. «. 
ment proved as under a leaſe, and that the eftate had hes,” enj 


F 


That .corroſpondent inſtances had been produced of 


. Es 0 Man 
granted on building terms, and no evidence hitherto on N 
of a Fee having pa 7 


ed. Evidence that there poſſibly mivs 

evidence that there was. 35 Pet "gh be 
That there ſeemed to be-a caſe where. evidence bad bees reful 

of an inferior nature, becauſe the party applying had mot made 


that cauſe. But that here it had appeated that the ſame ſearch | 
been made in the court of Chancery, and no countetpart has be 
found. But a copy has been produced, and another copy wa pf 


* 


duced: And it appears to have been a. precedent for drauphts of 


Whether it, will. be more for the demandany or againſt him} 
ſhall not now remark : But though it may go farther than fornf 
.caſes, yet, upon the circumſtances, Ithidk it aught to be adnil 


It appeared in evidence, that 7e year's rent had been paid 
Oſbaldiſton for the premiſſes, after the. death of Catharine, widou 
J. Flanders. | Ce 25 


But it was farther.obſerved from the bench, that ſhe makts f 


Witneſs called to prove an obliteration of an indorſement on 
of the two papers given as evidence of a leaſe. The indotſeme 
was, Another draught made.; and the witneſs acknowledg 
ſtriking out theſe words. Gbſervation, that, from the appearand 


theſe words were firſt eraſed, and then ſtruck through with the in 
Court This ſhould have * mentioned before; For i mi 
have prevented it's being admitted in evidence. For a drauß 
ni factured, though the eraſure afterwards explained, migit n 
been refuſed, - - 
The witneſs examined. 


Did you conſider yourſelf as attorney againſt Clarke? 


4 


— AE on i. td * 


Faſter Term, 14 Geo. 3. C. 3. 509 


k A time when you did this you was concerned for Mr, J ſen, 
viſt Mr. Clarke? | 


| 1 ſuppoſe 1 Was. | 
fd you not for ſeveral months before been. concerned ? 


| believe L was. 

fpril 1770. Was it note 
[do not: Know. 
b that your hand- writing? 


is my clerk's, and I ſigned it. 


This was a letter in May, threatening an ejectment: In July the 
ration was made; and Mr. Tyſſen never employed him afterwards. 


Ws it on account of this? 


/fuer—I gave the papers, and ſaid I would appear whenever it 
ume before the court. | | 


Obſervations to the recognitors of the grand aſſize, on the part of 
ie tenant, | 


Evidence on the part of the tenant of a purchaſe in fee, for a va- 
lwble conſidetation, 1000 J. lent upon mortgage of the premiſſes, 
lt years before. That they had endeavoured to ſuggeſt fraud, be- 
uſe Clarke, at thitty- eight years diſtance from the. mortgage, could 
dot prove payment, | PS | 


The term they would ſpeak of expired in 1747, commencing in 
1, and continuing, they ſay, fotty-one years. The demandant, 
ll, Tyſen, was then thirty years old. This leaſe is not ſaid to have 
ie cancelled; It was a ſtanding .precedent, they ſay. Mr. Tyſſen 
len knew the term was expired. Why, then, not call for a ſut- 
ute, and make a new leaſe? For the eſtate was improved very 
much by the erection of houſes upon it; an improvement natural 
: * Made by a tenant in fee, but not very uſual, or eaſily account- 
a. N a tenant for years. If this had been a term eſtate the lord 
4 cos demanded, and was highly intereſted in demanding, a 
* et, when the term expired. He might have done it then; 
wad have done it certainly: But he has not. What is the 

= con- 


ii 
* 


3 


a piece parcel of the waſte, and admitted to be the premiſcs 


Fears, I 1 it a full anſwer. 


judice; not a word 40 Bis beirs and Mus. 


may incloſe; but no mention of beirs and aligns. | 


thought neceſſary ſixty years poſſeſſion ſhould be proved. They weis 


nnn, That there never was a leaſs er "IO 
| pr 


poſals. there might be. 


| Laying down this poſtulatum, that poſſeſſion i is ths bel guat 
| Me cn of half the inheritances of this country, and: ourht wel 
and eſtates ſo held ought not to be ſhaken but FE W cauſe 
application ſtrikes of itſelf, irreſiſtibly. k 


But, independent of poſſeſſion, has evidence in there here, n 
only of what the poſſeſſion has been, and * but wt It oa 
be as it is and has been ? ; 


The præcipe directing a view to enquire aol return 4 ſus 


queſtion, may be encloſed by J. Flanders, to be holden and « 
Joyed by T. Flanders, his heirs and afligns. 


„ it may; and T. Plondes his heir and aſl, iy 


Both a, tht ml return £0 to a fee F bl. If thet 
be other precepts and returns, of like kind with. this, and yet f 


But they ſay there is another inftance, where the pracite 1 
return ſpeaks the ſame language with this; whether ſuch a pic 
may be encloſed, to be held by the lord and his heirs, and they ar 
ſwer yes. Certainly ; it was his fee /imple. What they conſent h 
ſhould oy was his fee ſimple before. 5 


This is 21 Abril 1704. T here are two more ſuch, 1707 al 
1711, both to the lord. 


17 58. To know how muck a cottager may encloſe without pre 


1761. To enquire what part Flanders may encloſe * his ou 
uſe; they anſwer he might ſo much for his own ule. Leaſe fity 
one years granted, third of April, 1741, how much Mr. Car. 


What does this prove? That the ward Heirs and ae has nere 
Veen made uſe of but when it ſhould. 


The reaſon of relying en fixty years polls is, that k # 


reſolved to try a method of precluding us; when, in all 01 


inſtances, Twenty years poſſeſſion is ſufficient: And I believe 7? 4 


Ls es mad to 


_— 


_—__— 


n remembers an action of this nature. However, if ſixty 
p con ſeſſon be not proved, which would abſolutely bar an ac- 
1b if a poſſeffion. of about fifty years be proved, a continued, 
e“ poſſeſſion, ſuch as it is highly 'improbable could have 
fat under an eſtate in fee in the tenant, and thoſe under whom 
' chims; if this poflefion ſtood many years after the preſent de- 
in came of age, unſhaken, unmolefted, wnqueſtioned ; if it be 
Gent, in the higheſt degree unnatural to ſuppoſe, and even 
MY ible unleſs upon demonſtration, that Mr. Yyſen fhould ſuffer 
Con ſo long, deceitfully to others, and injuriouſly to himſelf; 
7 the precept by the ſteward of the lord himſelf, and ſuch a ſtew- 
of ſuch learning and accuracy, Sir Eduard Northey, whom 
1 will not preſume to have erred, only becauſe it is neceffary'to my 
lend to defire you to preſume it, and becauſe he ſays it's poſſible, 
recipe iſſued, to enquire of the premifles.how much J. Flanders, 
der whom the tenant claims, might inclofe to his -bezrs and aſ- 
ben If they return that he may incloſe the very premiſes in 
meſtion to his own uſe, to hold and enjoy to himſelf, his heirs and 
pens: If it is uſed as real eftate; paſſed as real eſtate, by ſeveral 
keds, by fine, by will- There is full authority, and the higheſt 
elch, to preſume that it did (as theſe circumſtances, precedent and 
lbſequent, this evidence of record, evidence of poſſefion, evidence 
the lord himfelf concur in proving) actually paſs in Fee; and was 
dein and underſtood ſo to paſs. | 


As to no inſtances of eſtates in ;fee paſſing in the waſte of the ma- 
jor, there are no inſtances of ſuch words uſed, except in the cafe 
i the lord himſelf, where it could paſs no otherwiſe, and here. 


but this eſtate, ſay they, went in the courſe of perſonalty. O/- 

allen took by two titles, as perſonal repreſentative and. refiduary 

kgitce, under the will of Catharine Flanders. You will judge whe- 

by ſhe meant to glve it to him as per ſonalty, when the words of 
vil contradiſtinguiſh it clearly from the perſonal eſtate. 


But the receivers have charged themſelves with the receipt of the 
ents The queſtion is, whether guit-rents or conventionary rents. 
be ace no notice which of theſe it 8 


a ey are not accurate is plain; for they take notice of three 
ame of Catherine Flanders, at a time hen the was dead. 
B | wr Jecied, that the receivers had diſtinguiſhed this from quit- 

hat does it import, whether the receivers thought it quit- 


Th : J | RE 
er annual rent? And what mattered it to them which it was? 


Let me 
We before 


cloſe all with the objeQion with which I began: You 
you a perſon claiming under a fair purchaſor, for good 
e conſideration, who paid as for the full value of a fee; 

3 ' never 
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never queſtioned for about fifty years, and never dif ted in 


inequality of the riſque in this particular caſe, you would 


he loſes what he and his anceſtor have overlooked at leaſt, and treat 


| juſtice of your deciſion will enable them to retain it, if intent 


cally the facts before you. 


of Oſbaldiſton, and his aſſigns, on whom they might 1 l 


value. I ſubmit, from the hazard of eftates in peneral, 1 i 


been inclined, even if the evidence had been nearly equal, 3 


againſt a poſſeſſion ſo dearly purchaſed, enjoyed with ſuch ex n 
and carrying with it ſuch tokens and evidences of right; Vat 
carious, indeed, will be the condition of almoſt every man's eſt 
if the evidence by which it 1s to fall needs be no ſtronger than th 
offered by the demandant ; and if evidence fo various, ſo cle 
unexceptionable as that on the part of the tenant, ſhall be inf 
cient to ſupport it. Thus much to the general 4uſtice and ſale 
As to the particular juſtice of the caſe; if Mr. Tyſen loſes any thin 


as not their own for a long courſe of years; and what he n. 
claims not very favourably at leaſt. If Mr. Clarke loſes any thi 
it will be that which came to him from his father, as by legal 
ſcent from a fair honeſt purchaſer; what at leaſt appears to hy 
been intended for him in the manner in which he claims it by (| 
father of Mr. Jen, the now demandant, what he, and thoſe ut 
der whom he claims, bave enjoyed openly, peaceably, continuall 
without diſpute or doubt of their title, for ſuch a number of yen 
as has been already ſtated: What has been brought to it's preſet 
Nate of value at great coſts and trouble on the part af thoſe fro 
whom it is now attempted to be taken by your verdict; what the 
who claim cannot thew any title to have; and what has been enjojt 
hitherto without any evidence of any other title of enjoyment, « 
cept in the manner and in the extent in which they ſtill hope i 


parties, poſſeſſion, and the ſtrongeſt preſumption of Jaw and real 
are ſufficient to entitle them. 


Lord Chief Juſtice De Grey— 


Gentlemen, You are the recognitors of the grand aſixe, on "” 
of right, to try the 7:84 to a piece of ground, now become v3 
able by houſes built upon it: And you are to decide upon the n 
right, without regard to the poſſeſſion, 


I think-you will better underſtand the evidence if I bring bil 


Mr. Tyſen was lord of the manor of Hackney, where, 1 ſoppo 
there was more waſte formerly than now. 


| : 1G lea 

By the common law, a lord of the manor may — ' But 
ſufficient to the tenants; and this is called ae ee the fit 
muſt ſhew he does leave ſufficient, A grantee cannot Tt 


__—_—— :ntroduced the mode of providing him bale a a 
* acknowledgment. of the tenants. ' 


dom bas been prevalent in the-niahot About a-century; 


This eu * Ti. 
* few ſcattered inſtances, in the former century. 


40d, with a 


Here is a precept, uct! by the ſteward, to enquire how much 
| fans may encloſe of the waſte in foch 2 place, being the pre- 
miſs in queſtion, to the uſe. of himſelf, his heirs and affigns; and 
de retorn i, That he: may eneloſe the ptemiſſes in queſtion, ts 
x hold and enjoy to himſelf, his bert and aſſigns for even: But pro. 


un cettain houſe. 


I appears Flanders was-in pofſeſſion of the premiſſes after this te- 
tun: No grant appears, nor leaſe, _ 


ke died about 1720, his wife took out admiration; tad, a 
#niniftratrix, ſhe enjoyed the premiſes, There was an Houſe at 
that time. 8 . e 


ral and perſonal eſtate, to Qaldiſton; whom the appoints her exe- 
ator and reſiduary legatee. Whether, therefore, for years.:or in 
fe, it would paſs. She paid rent, and Oaldiſtun pays rent for two 
years afterwards. . 5 VV 


Mr. Obaidifion, with no title but under the will, as far as appears, 
motgages in fee. The mortgagee does not appear to have enquired 
to the title, and pays 1000 J. upon it. In 1742 he pays 500 4. 


ried for further aſſurance. A fine is accordingly levied, and it goes 
vo the poſſeſſion, and what effect he might ſuppoſe the fine had. 
. obſervable, that in this conveyance no notice is taken of Of- 
. title; and che ſets forth the houſe as partly built by him- 
e 200 part before, without ſaying by %. You will judge how 
this ſeems to affect the fairneſs of the title. 


thy wil.confider farther, whether in 1766 there was a leaſe for 
» Cagrant in fee: One or other you ate to preſume. 


ts» — —. —— 

ho A verved on the precipe and return, that not only Flanders 

Kit 0 , but his heirs are intereſted; and his Hits ate to comply 
* condition expreſſed in the return. 


6 P B As 


ndl, that neither his hee nor affigas ſhall build any thing againſt 


che gives by her will her houſe, and by the latter part all her 


Two years before Mr. Jyſſen, the now demandant, came of age, 


More, and purchaſes the.equity of redemption; arid a fine is to de 
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As to the rent made payable, it is ambiguous : To 
tity, it is what we ſee reſerved on the building leaſes 
be reſerved upon a grant in ce. 5 1 5 


point of qua | 
3- but it mig 


Another objection, if it had been a grant for ſorty-one v 
the year 1747 Mr. Tyſen was much above a minor, and 5 1 
ſeſſion till 1773 This is not a Zar, nor uſed as ſuch; ws 
evidence, upon the tacit acknowledgment for twenty-five a 

to ſhew. that it was not a. term of forty- one years; and no ey 
caſe is ſtated : If it was not a term it was a fe. | 


I) be fine is no farther than as proof that Oſbalditon meant too 
vey a fee; for it is no bar when tenant for years levies a fine, 


Mr. Tyſen deſires you will obſerve how far this ſuppoſition of 
conveyance in fee agrees with the general uſage, before, at the tm 
and after. This is only a circumſtance againſt their circumſtind 
of preſumption. i bl 

They deſire you would conſider that poſſeſſion has gone accirding 
as of fee. But to this contrary preſumption is ſet up, that it de 
not appear how the wife took it; ſhe might take it as per:onalt 
That Oſbaldiſton, who took from her, might take a perſonal 1 
preſentative. And as to the words of the will, perhaps mut 
ſtreſs is not to be laid on them, as it is certainly very inaccurate 
worded. CCC es. 15 | 


Another thing, they rely, that if Clarke ſuffers, be loffers by 
own fault; for be relied on the poſſeſſion, and had 30 tiile det 
And he waited till 1742 before he relied on the fine, which coul 
not be good if it had been from one ſeiſed of the freehold, right 
wrong, before 1747: And if by one, as they ſay, poſſeſſed of 
term only, it was void from the beginning, and non- claim could n 
make it good. | | | 1 

The receiver's account is only made up for Mr. Tyſen by 
agents, and bars no one eſe, 5 


T will nere ſtate the evidence. Conveyance by leaſe and If 
from Oſbaldiſton and wife, to &. Clarke, This is a mortgat* 4 f 
and recites that he has a good, abſolute, and indefealible eſtate 0 
ſimple in the premiſes, and has good and lawful power, right : 
title, to convey the ſame in fee, except only a quit-rent of ten | 
lings, due to the lord of the manor, and he covenants 10 convey 


cordingly. 


A 4. 


Faſter Term, 


14 Geo. 3. C. B. 
hig droceeded with the reſt of the evidence: That in 
ae releaſed the equity of redemption in fee to George 

1 105 \ evidence of fraud. Covenant that eftate is free from in- 
wie, — and to levy a fine. In 1742 a fine levied by Oſbaldiſ-' 
at wife, to the uſe of George Clarke, (the father of the te- 

in fee: The tenant is admitted to be his Geir, Poſſeſſion 

be father and ſon from that time to 2016; a deed poll of 

My ment of Oſholliſten and the tenants, to George Clarke: This, 


$is preſumed, might be a fee. 

Fridence on the part of the demandant—That his anceſtors have 
keen in poſſeſſion, and lords of the manor of Hackney before 1706. 
Lige to iſſue precepts, and make returns, in the nature of writs of 
yd gud damnum. And if return that it would not be prefudictal for 
rd to encloſe, he uſed to.encloſe ſo much as was ſet out in ſuch re- 
urns, and make leaſes for years; and to be ſure he might grant in 
{ef be pleaſed ; but by the uſage it appears they were all leaſes, 


1nd no inſtance of a grant in fee. 


As to the draught which came out of Oſbaldifion's hand, that if 
ne were io conjecture, one might, that Mr. Tyſſen's attorney at that 
ime made the draught. A draught the /za/ kind of evidence 
kc might refuſe becauſe he wanted a fee, .or did not like the co- 
rnants and conditions. Nothing appears to have been done in con- 
kquence, and doubtful whether ever any leaſe. $48 


Aringe how both parts of a'leaſe (if ever there was one) could 
tt lot or deſtroyed ; if Oſbaldiſlon had deſtroyed the original, one 
would think he would allo have deſtroyed the draught; but no evi- 
fence of deſtruQtion, . becauſe no poſitive evidence of a leaſe; no- 
thing bot circumſtances. That the counterpart, ſuppoſed to be in 
le hands of the lord of the manor, is alſo loſt. (If there ever was 
ne.) That if there was a leaſe, it might be for ninety-nine years, 
wr any thing that appeared, and ſo, that way, the right would be 
Jilin Clarke, the tenant to the writ. ; V 


A trial laſted, I believe, about eleven hours. Vide this caſe and the form 
A pfocee 


it dings in the third volume of Serjeant Viſon, from whole learned Re- 

A ave taken the liberty to borrow the -ſubſtance of the ſumming up, from 

Fog I was preſent at the whole ef the trial, but my paper failed me, 
1 did not 


e take notes (or at leaſt not that IL can make out) at the latter end, 
as ſrom the above max.. — 


* aſo Sir ViIliam 
utel, vol. % C10 
rr A 


Blackſtone on the writ of right, and it's incident trial by 
Ch. 22. f. 5. Vol. 4. c. 27. ſ. 3. Ch. 33. f. 2. tit. 
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of half an hour, and then brought in 


men to elect ſuch and ſuch like as they ſhall chooſe, to be burgeſſ 


Sir John Carter was an infant, under the age of diſcretion, and thi 


- poration. 


/ 


ter Term, 14 Geo. 3 C. 


Fa 


That theſe draughts appeared to be the weakeſt paſlible ex; 
to prove that a leaſe exiſted. If they proſumed a leaſe, upon dhe fi 
der evidence of theſe draughts, they muſt preſume it to hape 


according to the draughts; that is, for forty- one years, 


IT bis is the ſubſtance of the evidence on bath ſides; on which . 
are to determine whether the tenant has a greater right to holg l 
tenements in queſtion to him and his $ezrs, or the demandan: * 
the ſame to him and his eirs, as he has demanded them. 


The recagnitors of the grand affize withdrew far about the ſpa 
Vrxpicr for the DEMANDANT. 


a 
Caſe of Sir John Carter. 


a motion for an information, in the nature of a qu 49 
F ranto, againſt Sir Jobn Carter, to ſhew cauſe why he exe 
ciſes the office of burgeſs in the borough of Portſmouth, 


The charter gives power to the majority of the mayor and alden 
of the corporation. | 
One of the objections was, that at the time of his being > 


he was then admitted a burgeſs; which election and admiſun was il 
legal and void. 9 


And it was contended, that all the elections of mayots and re 
corders ſince this election of Sir Jobn Carter were illegal and vo 
in conſequence, ſuppoſing he was illegally choſen burgeſs of the col 


With reſpect to the firſt objection, it was ſaid that in two cl 
which had been cited on the other fide, (one from Barnard) 5 
in both Lord Hardwicke is ſaid to have declared, that be 010 
know it had ever been determined: And that it does not appt = 
either of thoſe caſes have been determined to this hour. - 


That, on the other fide, to repel this objection, it ker 5 
neceſſary to cite many caſes, and that there ſeemed no realon 3%" 


3 


1 


| Faſter Term, 14 Geo. 3. K. B. 


—_———— . kw ad ” 


— TT . | b | 
 Gnt's being elected into ſuch an office; for that the right was 
An opon him then from thoſe who had the power to confer 


hip -vilege, and might be exerciſed afterwards. 


That this was a miniſterial office; and miniſterial offices may be 
executed by an infant ; and that by deputy an infant may execute 
en a judicial office in moſt caſes, eh 


» * 


Caſe of the Dulce f Bedford, on an information to ſhew cauſe 
phy be exerciſed the office of the Beaford company. 


fit objeQion,, that he was not ſworn before the proper officers, 
wr in the proper place. On this the rule was made abſolute. 


&cond, that, he was a minor; and upon this latter the court did 


wt determine, but conſidered the objection in a manner that infers, 


I had been neceſſary to have determined, it would not have pre- 
led. . 


Refides this caſe, (which at leaſt ſhews the objection was far from 
bought concluſive, or very ſtrongly founded) on the conſideration 
tht the practice in a vaſt variety of boroughs, and even in this, has 
due in ſupport, of this Kind of elections, it is to be preſumed the 
checlion will not now meet with any great degree of favour. | 


who could have been within the reach of the ſummons came, and 
wt one of the body was abſent, who was out of the reach of the 
lunmons, and came not, by reaſon of particular buſineſs, 


4 the prejudice of others, who might otherwiſe have been choſen, 
e number being indefinite. 


4s to the majority of the mayor and aldermen, that this was ſuf⸗ 


pate anſwered, if when fix aldermen, and the mayor being pre- 
ta, 


18 certain as to the former objection, of age, that the king can 


conte ing ca 
4 A Peerage on a perſon under age; and a prerage certainly in- 
a udictal truſt, | VE 


15 Monseld—How is it when they are entitled by ſervitude ? 
ever admitted before of age? 


60. 1 [ Note, 


As to the ſecond objection, that this election muſt neceſſarily be 
preceded by ſummons, and that there was no good mayor to make 
zlommons, and therefore no good election. The anſwer, that all 


That here was not a caſe of filling up theſe elections with infants, 


the aldermen voted, nay, even if the mayor had been abſent. 


© 
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518 Faſter Term, 14 Geo. 3. C. f y 


[Nete, Tt ſeemed that in ſome caſes the ſons of Senden . 
men by deſcent, even before the admiſſion of their pun 


Cro. Car. 576. 


Infants are capable of taking for their own private wwe, 

thing that-1s not prejudicial to the public. This is a mere tu 
Franchiſe, with no adminiſtration of the court buſineſs; 44 
any thing upon the choice of a mayor. n 


If they ſay an infant cannot be elected burgeſs, they muſt ſay th 
king cannot appoint an infant burgeſs; nor could he have nk 
upon the original conſtitution. : If the king could, he has given ry 

Full power; for he has given them power to ele ſo mary and p 


as they ſhall chooſe, | 
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That acquieſcence for many years, even down from 175, whe 
Sir Thomas Gibbons was elected a burgeſs, and many others fy 
ought to be grounds to avoid diſturbing the matter farther. 
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Statute . 3. That no perſon under the age of twenty-one (þ 
be elected to ſerve in parliament, and that if any be, ſuch elefli 
1 all be null and void; and a penalty if any under age pteſume 
"Fi | ſit. This ſhews that before the act it was not thought or underſta 
us by the legiſlature, that ſuch election was void; but that a fen 
7 proviſion was thought neceſſary, to make void for the future, 8 
that particular caſe of elections to ſerve in parliament; which woul 
not have been if it was void generally before, 


Burgeſs not within the teſt-a@t, Pirz-Gibbons, 193, And tt 
oY ; reaſon affigned is, becauſe he does not exerciſe a magiſterial office 
_ the corporation. „ | 


There were ſx counſel ſ poke againſt the rule, and ſix were gui 
to ſpeak on the other ſide. i 1 


5 Lord Manzſield— The only thing we are now confidering 1s, wb 
5 ther the rule ſhall be made abſolute ; that is, whether it ſhall go 
| | trial. _ | 5 


1 = The only thing which ſtruck me is what occurred in the latt 
_ -_ | — part of the argument. It was ſaid, upon circumſtances, that l 
mn court would not interpoſe, to diflurb the peace of the corporii 
lo: | And if there had been a great courſe of years, and it had q 
5 | likely to go to the extin&ion of the corporation, it might have be 

1 


4 5 
. 
3 


ö 4 ; g 8 . 
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„ s 


— Faſter Term, 1 


vis being on a point of doublful law, the argument from lapſe 
(there not being any danger of extinction of the corporation, 
3 party complaining not being a member) does not apply, as = 
a bare matter of fact. EY 8 | 


Indeed in a caſe of a dubious fact, whether reſidence or not re- 

ence, they were not permitted to proceed, having ſtaid an unrea- 

[4 üme, till the proofs of reſidence might reaſonably be pre- 
%%% 

A; to the queſtion in Jaw, whether an infant is capable of being 


v1 2 burgeſs, it may be a very confiderable queſtion. To be ſure, 
"ant is capable of all grants of intereſt and property. 


Fyppoſe the crown had appointed an infant on the fr/t inſtitution, 
unifion would not have been neceſſary. 8 


The mature of the privileges of burgeſſes may make a great dif- 
klence. | : 1 pes | 


But it goes concluſively to grant the rule abſolute; It is ſaid, don't 
gant the rule abſolute, becauſe it has never been decided; becauſe 
tisa point of very great conſequence, and may diſturb the corpo- 
ration. But it is therefore that the court 40z// grant the rule abſolute; 
keauſe it is of great conſequence ; becauſe it has neuer been decided; _ ix 
Zauſe almoſt all the corporations in the kingdom are intereſted, 1 


knot this a reaſon why it ſhould go to trial, and not be decided in 
{ſummary manner, where there can be no error againſt our judg- 
_ | 


lt is ſaid the caſe before Lord Hardwicke ſtands upon a demurrer. ng Og 1 
\ 


but it ſeems (it is ſaid) it's determined in this court; there is a 66 
em judgment : And Barnardiſton is cited. The ground of the | „„ 14 
(termination and the nature of the burgeſs's office there is not ſta- — 
tl; And I believe that it was a matter of property and intereſt rather 


Nan of ruft. | | 

1 court was clear, as to the firſt objection: Then, ſays the . 

Tong the court declared the other objection was not material; | ; 1 

A „ 1 ſuppoſe, becauſe the rule went abſolute on the ficſt objec- | 
; and therefore not material to conſider the other. 


Vo meeting of the aldermen itbeut a mayor could be good. 


A 
nd he muſt act, eo nomine, as mayor. 


— — — 


Eaſter Term, 1 14 Ges 3 K . 


| I ) EFENDAN T cannot t legally remove plaint withou cauſe 
+ Coſts on the Statute. 


and if not 27 within ten days an attachment ſhall iſſue: Anda 
the recognizance ſhall ſtand as a KecUrMye 


fore proclamation was made in the next adjoining Pari 


It is a clear caſe to make the rule abſolute, indeed as.of caurſe, 


Rur AB80LUTE accordingly. | 


KRecordari facias loquelam. 
T HE writs of recordari facias Joguelam are conditional; j 


cauſe be true, then he 1 is to return the writ. 
Plaint. 


plaintiff may. 


] 


W HERE an indictment is removed by certiorari from t 
quarter- ſeffions, the maſter ſhall tax the proſecutor his co 


Error. 


FF ſeems bail are not anſwerable for coſts in error. 


Outlawry. 


FT 4 on a felony, the defendant was brought to ap error | 
. perſon. 5 


And he aſſigned ſor error ſeveral cauſes. 
I. That no public —— is mentioned to have ber mac 


2. That it is not mentioned he dwelt out of the pariſh, and her 


3. Nor that it was made immediately after the ſermon. 


4, Nor forthwith after the ſervice, as directed, if no ſermon. | 
Th 


' 


That there was a miſnomer of the coroner. 


That he is ſtated to be within the kingdom ; whereas, in 
41d in fact, he was abroad the whole 4 | as, in truth 


Lud Manyfeld—This laſt of the objeQions is an error in faZ, 
dich the attorney -general will agree to confeſs. As W LO 
nit of lu, it may be material to conſider them. 


wor in fact might be read, and it is read accordingly. 


ANT RESTORED to all that he demands. 


New Trial. 
EE es A verdict = been found againſt _—_ but 

ng to the merits, The court will not grant | trial 
where the jury have found according to the joſtice of 7 Th _ 


they may have found againſt the for 
N 1h form, and may have been v. 
no doing: For when the ſubſtantial juſtice K „ 


lare been decided. 


Lord Archer again} Whitchouſe. 
1 for digging the ſoil of the plaintiff's heath. 
40 3 under a conveyance from Sherlock, late Lord 
23 * demiſed the ſoil in queſtion, as of his own 
to dir Thomas Goach, under whom the defendant juſtifies. 
The jury found for the plaintiff. 2 


This w f es 
as on a motion for a new trial. 


Evidence f 3 1 3 
N ne de report, that the plaintiff had brought action 
nueticn y cattle on the warren, which was the place in 


* 5 - | 
there had never been any rent paid to the biſhop. 
6 R That 


The next day Mr. Attorney=-general prayeth aſſignment of the 


[oo6MENT, that the OUTLAWRY be R EVERSED, and DEFEN 
| 2 — 


ops the court will not ſuffer the chance of it's being defeated ; 
parties to be turned round to a ſecond trial, when the merits 
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That the lands had been alwa 6 held, | ROY 
the lord of the manor. * | | . * Velong 


That rents were regularly paid to Lord Areber's father. | 


| That eje ment was brought againſt one of the ten 


fuſed to pay rent, and his lordſhip turned him out od who 


the mang 
That he never heard of any rents paid to the biſhop; but, 

fifty years ago rent had been demanded by the ſteward of Sir . 

mas Gooch, who claimed in the biſhop's right. | 


Another witneſs, as to the reputation of the ownerſhip of the { 
and the ejectment againſt the tenant refuſing to Pay rent as abon 


They ſet forth a leaſe of H. 8. and a grant of Philip and My 
which recites the leaſe, and grants fotam qvarrenam cuniculrun 
unum tenementum noſtrum ſuper eandem warrenam ac univerſun f 
num noftrum ſuper eandem warrenam continens per aſiimatinen, 


Evidence for the defendant, that the ſail of the heath had alu 
been reputed to belong to the biſhop: That only the biſhop t 
nants had a right to fiſh in Hagno prædicto. | . 


That rent had been paid to the biſhop. 


That about fourteen years ago an acknowledgment had been tak 
of encroachment upon the heath. 


At the trial Serjeant Sayer, who then ſat in the commiſſion 
aſſize, obſerved the preſumption was in favour of the owner of ti 
ſoil; and that an &jeAment was a ftrong affertion of ownerlh 
That the fiſhing might well agree with the ſoil, being in anoti 
but not ſo well the cutting of turf, whereby the feed of the rabv 
-was diminiſhed. 5 3 


In point of law it was contended by Serjeant Davy, at the aſſizt 
that by grant of the term the ſoil was ſevered from the manor. | 


Serjeant Hill That warrena cuniculorum was different from o 
rena ſimply, and that after the term the ſoz] would reun! at 
manor, and accordingly well paſſed under the grant of the rever 
by Philip and Mary, 


The new trial was moved upon #0 grounds. 


1ſt, Tl 
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U rh one 26 for a ſuppoſed miſdireltion of the jury. 
4 The other as for a verditt againſt evidence. 
The watren was in another perſon at thetime the manor paſſed, 


' the grant of the reverfion of the warten was under the ſame in- 
3 by which the manor paſſed, —\— | 


on the other hand it was relied on, that nothing leſs than the of 
Ac with the franchiſe, 2 num tenementum ſuper eandem warrenom. 
lo this tenement could be only upon the ;/ai/, and not upon the in- 
url franchiſe, and metaphyſical ſubſtance of the warren. 
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Lord Mangßell— What title do you ſet up? It certainly comes to 
Ie manor by the leaſe from H, 8. it could not come to your hands 
atby a leaſe from the lord of the manor: I ſhould like to ſee ſome 
+ leaſe, You have no ground. It is the cleareſt caſe in the 
alk, H. 8. granted a term; Pbilip and Mary grant the reverſion 
{ the warren, Zogether with the manor: They clearly paſſed jointiy. 
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| You have the enjoyment of the warrten; you muſt have it by 
me written title; you have net ſheuum it: We fhall preſume it was 
xeuſe either the words were net ſuch as would paſs the forl, or ex- 
ſy thing but the franchiſe. | 5 : 


Here you have ſhewn 10 title—the verdict will be us bar when- 


xr you can ſhew one. Tn | 


Replevin. 


[JERIOT. Cuſtom ſet forth ; namely, that the lord is en- | 
titled to the ſecond-beft beaſt at every death or alienation of 


nant, 


and farther, that if the tenant has but one beaft, then he is to 


he beaſt; and if he has no beaſt, then proviſion for a certain 
Mpenlation in lieu of it. 


1 tte evidence of the cuſtom it appeared there was an exception 

e Fannie and manors, lands holden in ancient burgage; 

& \ alienation to the 2 of alienor and his heirs, or to the 

de [aft roill and teſtament, or as jointure to his wife. 

bal ehe queſtion ſubmitted to the court is, whether 

un; et forth on the cognizance is agreeable to evidence, The 
8 {et forth as a general cuſtom in the manor, that the — 
| | entitlec 
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as above) He called many witneſſes to prove the cuſto 


—— — - 
LS RC. Emp Mas ore 


z alienation of all and every piece or parcel of land, frech, 


entitled to take after the death of every 83 who die 1 
led, (ö 
m e xa 


it was laid. The parol evidence not being full, the decree ; 
& in 


court of the duchy of Lancaſter was produced in eviq 
taking the cuſtom as it appears on the face of the * nh 


ecree, it will; 
por jrf to your Lordſhip, that the exception only Wh, © 
alt inſtances, reſpecting alienation. EOS hv 1 


The firſt words are as general as can be. « Un all and * 


e cuſtomary,” And 1 apprehend the exception Only extends to 
laſt inſtances, which do not affect our caſe. As to the excent 
where there is no beaſt, it is very reaſonable; but it makes As | 
of our caſe. | TN 


Mr. Juſtice A/fon—How do you confine the exception tothe 
particular? 1 by | 


Anſwer—The decree. goes on ſeveral caſes; firſt; where there 
tavo beaſts; ſecond, where but one; laſt, where none. And thet 
takes up a new branch, and ſeparates the caſe of death, or lie; 
tion, and of this it makes a diſtin&' ſentence, and goes upon poi 
to which this cafe of ours does nt extend Alienation to uf 
alienor and his heirs, laſt will and teſtament, and ſettlement for 
55 HOT 85 


ih * arr IC 
I. |, 
ö 


As. to lands, they except only meſue ſigniories, lands holden 
kmghts ſervice, and ancient burgage. 


Lord Mansfield—T am ſenſible in point of form the exception 
good, though there is zothing upon the merits. > 


There is an exception of lands in ancient burgage, ot m:ſi li 
ories. As to &nights ſervice, it is at an end. 


Leave to have a new 7rial, on payment of coſts, and that the 


fendant be at liberty to amend. 


Fenton's Caſe. 


Eſcape. Ad 
ECLARATION ſtates a debt, arreſt, and ſudleq 
eſcape. e 


It was objected, that there was no proof of the capias 4 0 | 
dum delivered. But the non eſt inventus returned by the 1 


3 


a2 
— ——— ————__——_—_— 


bath Mr. Juſtice Willes, the judge who tried, ſufficient evidence 
alt the theriff to conclude him. hs fs 


T 


1 was ſhewn 3 and that the perſon who actually made the arreſt 
2 on to the bailiff; and that the bailiff was within about thirty 
fte, but not in ſgbt. % lg e 


. „ 


later the directions of the court, it was left to the jury, who 
angered the ſon as aiding and affiſting his father. 


(164,211. No determination; it was where the bailiff's aſſiſt⸗ 
qt went up ſtairs. The bailiff did not go-up ſtairs, but ſtaid at 
the bottom. | = 1% 1 


It was ſaid, that the diſtinction of law ſeemed to be, that the 
kf muſt be guodam-modo preſent. 8 88 | 


n the objection taken that no warrant was ſhewn, and that the 
areſt not made by any ſheriff's officer. TT» 


'Thisit was intimated had not been ſpoken to at the trial. 


A; to the bailiffs not being preſent, that there was evidence ſuffi - 
teat before the jury for them to find him preſent, at leaſt ſo far as 
ws galy neceſſary. And that the taking need not be expreſsly and 
Bully by the bailiff; but the act of the ſon or ſervant is the act of 
be bailiff, within the ſtatute. „CC 


a wasargued ab inconvenienti if the doctrine fhould be held other- 


That there was a caſe in Salkeld, and in 3 Modern, upon this 
Wet, with this difference only in Salkeld, that he ſays the bailiff 
Ms 19 Way preſent, | A 
7 to non-appearance of the warrant, if this had been an action 
| je impriſonment every thing muſt have been ſtricy purſued, 
the authority clearly ſhewn; but otherwiſe here, where the ſhe- 
tt charged hh 35 5 
Lord MangfeldG— Was this objection mentioned on the trial? 

y. Juſtice Willes faid he had taken no note of it. 


I | | | . | 2 | 2 ; 
ne to be agreed at laſt, that it was eurſorily mentioned at 
al, but not much relied upon. | | | 
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It was ſaid, that it appeared in evidence that 0 4; ws 
3 of & apa # EK an 


eſcape, Fenton, the bailiff, ſaid, Th | 
8 debt. 7 9 | ä ws, 1 myſelf muſt Pay the 


That as to the father's not being preſent, all evidence!“ 
| fidered according to the perſons N. me DOT ON be 25 
in which it is anſwered. If the father was not by, why id th : 
not call the ſon, and prove he was not? If they denied the warr 1 
why not diſprove it by the officer? They having done nothin """o 
negative the evidence, it ſtands in it's full force, 8 © 


Another counſel ſaid, that it appeared, as to 1 in 34 Mu 
that a verdict was given for the plaintiff; and that it did ns; appeal 
that verdict had been complained of. WEE any 


The ſheriff bas no right to ſay to the plaintiff in this action, 
ce did not give a warrant in writing, becauſe, as between me and my 


« officer, I proceeded as upon his diſcretion,” . 


If he cannot ſay it, there is no evidence either way; ſo that the 
court cannot ſay there was a warrant, A writ delivered to the ſhe 
_ riff, and endorſed by the officer to whom he gives it, to executt 

that proceſs. TEES 


Mr. Wallace—That it was very true, the plaintiffs alledged | 
their declaration, and were very ſtudious to prove an arreſt; and 
with reaſon; for if no legal arreſt no eſcape.* 


Now to prove the arreſt, it muſt be proved either that he arreſted 
perſonally ; e 


Or ſome body in his preſence, or by his command, or delegated 
authority. N 4 


Now as to the ſecond, no Igſi authority than under hand and ſl 
will be good, nor can any man be juſtified for making ſuch arreſt 


Gn Your Lordſhip on ek a caſe, properly before you, would hare 
diſcharged the priſoner ; and it is ſtrange if the ſheriff ſhould 78 
the conſequences of the arreſt as legal, where, for want of legality 
the priſoner muſt have been diſcharged. | 


from the (her! | 


They are obliged to prove to things; authority 11 


to the bailiff, and an arreſt by the ſon, under that authority, 
preſence of the bailiff, or at leaſt by his command. 


— 


———— 


* Sublatà cauſa tollitur effectus. Coule 


* 
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14 not they have called up the ſheriff's officer, to have produced 
ane Then, upon a refuſal, they might have called in pa- 
Danler to prove ſuch a warrant had exiſted, 4 


Bat farther, had they proved the warrant, | akin; this it =o 
reſt to charge the ber iff. | | | 

The ſheriff may authorize a bailiff to arreſt ; the bailiff may a& 

or with others; but they muſt act under bis authority, and, us 
conceive, in his preſence. 


The evidence is, that the old man was in the houſe, and conti- 


med there—And your Lordſhip will find rods inſtead of yards, 


lich makes it about two hundred yards. 


Mr, C That it would be extremely hard and inconvenient if 
ths were to bind the ſheriff: For that this man ſtaid in a different 
pur of the town the bailiff, in whom the ſheriff placed his con- 
kdence; the ſon made the arreſt in his abſence, and in an improper 
qkce; and no attempt to ſhew Fenton heard of it till ſome time 


L 8 


Mr. Morgan objected, that the authority being demanded by de- 
fndant, and none ſhe wn, therefore the arreſt bad, 1 


b Rep. 54. It was reſolved, that the ſheriff, or any other, by his 


uthority, ought to ſhew at whoſe ſuit, for what debt, out of what 
dur, and when proceſs returnable, To 


And ſo was Lord Holt's opinion in the preat caſe before him. : 


Lord Mansfield—lIt's a very bard action, and to be ſure, in an 
Xtion attended with ſo much hardſhip, the jury has a leaning, as 


lr as the juſtice of the caſe will permit. 


One of the objeQions taken is, that the arreſt was not by the ſhe- 
nts officer b1mſelf, the father being the officer, and the ſon the band 


arefling, 


That the officer muſt be a party by preſence, giving authority, or 


1 9, is certain, He need not be actually in fight. The exact 
ce 


ume. 


A witneſs 


barre E that he went out of the public houſe on purpoſe 


There 


Is not neceſſary; but he muſt be upon that buſineſs at that 
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ati faciendum was delivered. 


There is no certain fpeaking of the diſtance ar a particular ti 
only when the witneſs ſaw him he was about that diſtance V 
evidence is to be weighed according to the evidence Produced 1 & 
with what might have been produced on the other. Now the fo 
a very proper perſon to have been called by the plaintiff to h 
given evidence againſt his father; for, in fact, they bare 


: Fr br 
this evidence againſt Fenton; for the bailiff always gives ſec Tou- 


rity 


It was very fairly left to the jury, who have found upon a 
not probable in it's circumſtances: And if we granted a new 
we ſhould fay that, upon the weight of the evidence, they ought 
have found for the defendant, Which in doubtful circumſtances 
will not do. Ton Ts 


As to the other objection, I think the return to the writ is fy 
cient evidence againſt the ſheriff; for he ſhews theteby the ca 


Mr. Juſtice Alten — That there was great reaſon the bailiff ſho 
be preſent, or ſo nigh as to be ſuppoſed in readineſs to act. Now 
might have been out of the houſe; for they make the houſe t 
hundred yards diſtant at leaſt, and he could not be more—taking 
thirty or forty rods—than 1 50 of 200 yards. It is certain he n 


ry 


not be in ſight, becauſe he may ſtand to watch. 
M. Juſtice A/bburf—That the arteſt was good, though not 
the band of the bailiff, he being near enough to act. 
That the /lighteft evidence of the exiſtence of a warrant, wol 
have been ſufficient, Now Fertin's name appears indorſed on | 
' writ, which is ſtated to be the cuſtom of ſheriffs, with reſpect 


2 


the officer to whom they deliver the warrant. 


 RuLE for granting a NEW TRIAL DISCHARGED. 


Ne Trial. 


Covenant. 


\ CTION for breach of covenant, Defendant replies non 
git conventionem. The queſtion turned upon repairs; aud 
appearing in evidence that there were thirty-eight years 0 r 
the premifles, out of a term of forty, the jury Hogs t l 7 
Was rather to the poſſe/zon than to the landlord. They Mm . 
defendant; whereupon the plaintiff moved for a new trial: 


the rule they contended, That whereas the defendant c 


# 


n et „ 


Eaſter Term, 14 
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. . 5 : 1 12 3 ; 2 | | 
and with the plaintiff to keep the premiſſes, from time to time, 


i rod and ſufficient repair,” Now if the landiord' was to wait 
A the nd of the term, defendant might Man, and landlord be at 
for his remedy. That if nominal damages had been found, fo 
4 chlige the tenant to repair, it would have been ſufficient. 


Notice had been given to tenant to repair. The lead, it appeared, 
vo been ſtolen off the houſe, and the tiles, to come at it. But 
te damage bod been repaired an'a great meaſure; and the jury ſaid 


repaired. Mr. Juſtice A/ton faid, upon Jo ſmall an occaſion, 
hey would not. And the court never was zfed to grant a new trial. 


ful DISCHARGED. Abſent Lord Mansfield, 
Whitebread againſt Brookſbanks. 


4 CTION for money had and received; againſt an e:ciſe offi- 
Qeſtion, Whether the bounty to be allowed on exportation was to be 
ktermined by the average price, ſettled in the manner preſcribed by 
le ſtatute of his preſent majeſty, or the price at the-exporting port. 


Seal werdief, that the plaintiff drew from malted corn 2600 


logs fer quarter: That the beer paid all the duties; that plaintiff 
tamed to be allowed one ſhilling per barrel on exported beer when 
dkey was at or under the price above- mentiene t. 


The preamble of the ſtatute recites, 


1 Foraſmuch as it hath been found by experience that the ex- 

: Portation of corn and grain, when the price thereof is at a low 

ite in this kingdom, hath been a great advantage, not only to the 
owners of land, but to the trade of this kingdom in general: 


« , . | 
be it therefore enacted, Sc.“ 


Then the act 
Wer meaſo re 
i, ar under 
it Mentioned ) 


— 


goes on to provide, that when malt or barley, Min- 
, 1s or ſhall be at four and twenty ſhillings per guar- 


in any port or ports of this kingdom, or of the do- 


N ‚ 
De minimis non curat lex. 
ntereſt reipub!: 1 
a el relpublicæ ut ſit finis litium. 
Judicata pro veritate accipitur. 


| ericuloſu ; : bs | | 
m eſt quod non bonorum virorum comprobatur exemplo. 


6 T minion 


hey believed there was not above'a ſhilling damages upon what was 


barels of beer, when barley was under the price of twenty: four ſhil- 


(and fo of rye and wheat, when at the prices in the 
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Eaſter Term, 14 Geo. z. K. B. 


ſtmip-board in Evgli/b ſhipping, the maſter and two- 


quantity exported and imported, 


yearly, to order and dice& weekly returns of the prices of whea 

rye, barley, oats, and beans, from not lefs than two or more 

fix markets, and appoint a proper perſon, inhabitant of ſuch mz 
ket-town, to make ſuch returns. And the lord high treaſurer is 


Clerk of the peace of every county, Sc. 


above-mentioned, 


DS. | 


ec 


minion of Wales, every merchant, or other perſon, who ſhall put f 
thirds of ff 


mariners at leaſt being the king's ſubjects, any ſorts of the cy 


aforeſaid, with intent to export the ſaid corn, every ſuch g. 

or other perſon, ſhall bring a certificate in . vo 
the act directs) upon bond given of two hundred pounds at yr 
every tuo hundred tons of corn ſo ſhipped, and ſo Proportionably, \ 

the ſame ſhall be exported to parts beyond the ſeas, and 1 

landed in Ireland, Wales, Guernſey, Ferſey, or Berwick * 105 
ſhall be allowed by the farmers, commiſſioners, &c. in an 5 
where the corn ſhall be ſhipped, for every quarter of barley 5 1 
ground or unground, wo ſhillings and fix pence. | | 


The act whereon the defendant reſts bis caſe is the tent of 
preſent majeſty, c. 39. intitled an act for regiſtering the prices 
which corn is ſold in the ſeveral counties of Great Britain, and il 


And it recites, that © whereas a regiſter of the prices at whit 
*© corn is ſold in the ſeveral counties will be of public and gene 
advantage, be it enacted, &c.” And it empowers the juſtice 
at their general or quarter ſeſhons, after the 2gth of Septemt: 


appoint a proper perſon to receive ſuch returns, who is to enter the 
in a book, and publiſh them, or an abſtract, weekly, in the Lond 
Gazette, and four times a year make certificate of ſuch returns toth 


And an account of the quantities of corn exported and import 
from and to Great Britain to be tranſmitted annually, and kept h 
the perſon appointed to receive and publiſh the returns of the prick 


13th of his preſent majeſty, c. 43. The preamble recites, i 
whereas the ſeveral acis of parliament heretofore made, Concer! 
ing the duties and bounties reſpectively payable on the import 
tion and exportation of corn and grain, have greatly tended tot 
advancement of tillage and navigation, yet nevertheleſs, it havig 
been of late years found neceſſary, on account of the ſmall quai 
tities of corn and grain in hand, and the ſhortneſs of the of 
to ſuſpend the operation of thoſe laws by temporary _ 
whereby the benefits derived from the ſaid acts of parliament " 
been, during ſuch emergencies, withheld and ſwipe: © 
whereas the regulating the importation and exportation © 3 ord 
and grain by a permanent law, under ſuch general rules and p 


. . . ora 
viſions as might render, for the time to come, ſuch tewP * 


66 


cc 


cc 
cc 
cc 
cc 
cc 
cc 


cc 


—_— n . acti. Ws. _ 


, * 
— 8 — ** IT tht. — — e Y 


” Faſter Term, 14 Geo. 3. O. B. 5 31 : 


« [as unneceſſary, would afford encouragement to the farmer, be 


« the means of encreaſing the growth of that neceſſary commodity, 
«nd of affording a cheaper and more conſtant ſupply to the poor, 
« qnd preventing abuſe in that article of trade; be it enacted, &c.” 


The at goes on, that whenever the prices of ſeveral grains, &c. 
nentioned in the act, ſhall appear, according to the methods di- 
ed by the ſeveral acts of parliament, or after directed by the ſaid 
|, to de as mentioned in the act, v2, middling barley at or above 
why fur ſnillings a guarter, all duties and cuſtoms payable reſpec- 
tyely on wheat, Cc. barley, bear, ſhall reſpectively ceaſe, determine, 
«nd be no longer paid, or payable, during the reſpective continuance 
o ſuch reſperve prices as aforeſaid, And certain duties, mentioned 
"the act, are to be in lieu; to wit, fix pence per quarter on wheat, 
to pence per quarter on all 5arley and bear, Gc. and ſuch wheat, 
&, barley, bear, &c. may be carried coaſtwiſe, and entered or 
lnded in any other ports of this kingdom, where the prices of mid- 
ding corn, grain, or flour, are at or above the reſpective rates afore- 
kd, and aſcertained in the manner aforeſaid; under ſuch regulations 
$a the time of making the ſaid act. | 


That by the act of his preſent majeſty, the act of V. & M. is 
rferred to, and the exportation is regulated at the prices at the port 
Landon, and that the uſage down to 1770 has been fo, and is 
fund by the verdict ; but that the act of 15770 altered the rule. 


That the regiſtering act of the tenth had a different object than 
de bounty on importation or exportation to fix permanently the 
imits of exportation or importation, 


The act of the thirteenth of his preſent majeſty recites the con- 
Knience of a permanent law. | 
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Then the practical rule of the ſtatute of h JF. ſtood unaltered, of 
limating the price at the exporting port, which here was London. 


6 dS ESPE” ot. . 4 
ö 


lt was contended, that the price of corn has ever varied in diffe- 
"lM parts of the kingdom; but it was not meant the average 
Pent or ſcarcity ſhould be the rule of the bounty to be allowed at 
(Particular port. That it might be the rule for ſtopping exporta- 
bon in a diſcretionary way ; but till the exportation was prohibited, 

e dounty annexed would depend on the price at the particular port 


m w | | : 
. whence the barley, bear, or other articles mentioned in the act 
to de ex ported. 


As to the 
io be co 


policy, that if an exporter from a plentiful market 
nfined to the price at a ſcarce market, corn would re- 
it would be uſeleſs to the owner, and to the public in 

43 | 8 general: 


4 
8 4 
is F £ f A ' o AN 23 * 0 * + 4 = 0 6 TY * 2 * \ 
A r n ' b N v * m RR d/o PF ale ' 
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- + | . 0 9e 2 0 4 „ q N 5 F 
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general: Whereas otherwiſe it might turn the 


| balance in f 
this kingdom, in commerce with others. 8 favour 


7 


Tbat as to any combination which it might be ſu 


take effect, againſt this the parliament had r mig 
falls it cannot be raiſed but by freſh ſupply. When Wert 6 5 | 


por tation largely made the price muſt riſe, and then there muſt 
an importation, and the price will ſink to the exporting level , 1 
ſo that the evil will cure itſelf, en eee None ode 

That if the crude commodity is beneficial to a commercial 
tion, the manufaQured muſt be a great deal more beneficial, 1 
large upon the malt; on the beer, when made; and a great my 


tude of hands employed in the working of it. 


If the tenth of his preſent majeſty has made no alteration; if 
thirteenth reſumes the former w/ely eſtabliſhed rule, the plaintiff 
entitled. It would be very hard, without an expreſs alteration, tl 

a man ſhould be working, at a great expence, with ſuch an ung 
tainty who ſhould reap the benefit. CCC 


That the candour of the commiſſioners of exciſe was to be! 
knowledged, in putting the plaintiff to thie eaſy way of trial: And tt 
they hoped, from the juſtice of the court, that he ſhould recover 
it. Mr. Davenport argued for the plaintiff, 0 


Lord Mangſield— Vou have omitted ſtating this in the ſpecial ve 
dict; though I thought it had been by conſent, as you ſay. As t 
verdict ſtands the action could not be maintained. Commiſſion 

takes as money due to the crown. It is an error upon the ſpec 
verdict, which might have been cured by words of conſent inſerte 
You can't Eave an action of this nature (but on payment) again 
officer. e 


Mr. Juſtice Aſton ſaid, chat it did not appear whether this w 
 firong beer or ſmall, and the bounty was allowed only on the run 


Mr. Juſtice Willes ſeemed to propoſe an amendment by conſe 


On the other fide, Mr. Serjeant Walter — That this is not the ca 


of corn, but beer. 


The firſt act of parliament material to be conſidered 72 ; 
ſubject, ſince the ſtatute of V. is the firſt of G. 3. which, _ 
it refers to the firſt of V. z. does not drop an expreſſion wen 
at the price of the port of exportation, or at the average ed 
till the tenth, I will take for granted, it was by referee Tory 
to the port of exportation, 


Dl 


— — 


— 


put at the making of the latter act the legiſlature perceived the 
| tho The price from the place of exportation would be 


den Uncertain ground of the bounty; there might be a very good 


* 8 fink the price: And then, on this conſtruction for which 


1 lintif contends; they might be at liberty to export with the 
agement of a bounty, and great quantities might be exported, 


while, in the mean time, there might be a great ſcarcity of corn in 
while, 


i other parts of the kingdom. 2” 


Lord Mansfield — Does the tenth of this king vary the bounty on 
rn, according to the average price:? 


fiſcer—No, my lord: It alters notbing. 
In anſwer to theſe objections it was contended, that average price 


be price of the beer itſelf, it ſpeaks of the commodity from which 
tis raiſed, : | N 

That the act of the tenth of his preſent majeſty. is merely an act 
df enquiry: Varies no price; reſtrains no bounty; makes no alteration 
« ay law exiſting, | | 


Thit by the 14th they found they had gained the clear exporting 


nd importing rules. 
That if the conſtruction contended for againſt the plaintiff was to 


malt; for that otherwiſe the exporter is brewing to a loſs, expect- 
g profit. PET, EY: 


Lord Mansfield—My only difficulty is, to ſee the ground on which 
leexciſe has gone: 1 mean 1n varying the former uſage. | 


"6M at luch a price, the rule is by the exporting port. 


The act of the firſt of the preſent king has been governed by the 


nice of. batley at the port. 


2 goes on a very different ground; but whether politically 
is been fince doubted, and it is not material to ſay, 


T 11 | Bet | 8 : . 
. be parliament determined to ſee, perhaps, how far exportation 


u *ration might be allowed; and, perhaps, to make new 


6 13 Then 


Faſter Term, 14Geo: 3. K. B. 533 


\ London, there might be a glut of corn; they might be 


w merely an ideal price: That though the act does not ſpeak of 


. . ˙ en FER are EI nba en 6 mate dee.” * 
— 


era, either a variation in the act or proclamation ſhould have been 


by the ac of King William, giving a bounty on the exportation 


—— . 2 A eine Bb bong A yt, 
F rr "REF Ge ISI WEE <T 
n — 7 Per * *. — r . 11 R hae es . _ 
— — — - n — — n > ESD» 
OY Is OSS SUITE, oe, CG hw DAR OG = l — 2 


—— 
— 
r " 

K 


„„ er err 
- IC EI 
% Ape - 
2 * Ta 
= 2 LEY : —— — " 
„ . — 
3 £2 
i ITT. 


SA ATR, 
reg oY ons EE 7 
2; 2 S SEE I Inn FG 
— oy - 
A 2 91 
— = — . —— — — — % ES 
— — — — 
—— 2 — —— 
— 7 — r 
4 x 23 —— —— 
4 ” D — pac 
7 I - - — 
ape bee — re a ery noe 
c 
* 4 . Coreg, 5 
*s\ . = — was, _ 
* 2 ny 2 


q 
(2 
4 
1 5 
7 
= 
25 | 
« 
K 
91 
2 
0 \ 
0 _ 
* 4 
: Ci 
f- > 
= 2 _ 
115 = 
p 
9 
9 w 
4 
110 \ 
11 
wy & 
1 5 + * 
i 
q n | 
1 
! al - 
1 
111 
1 | by 
Us fi 
9 by 
N 5 a 
E . 
1 * i $i 
1 71 
8. 0 
TY. i 
4 | | 
Ll 
1 A 
14 N 
** U 57 
N 
* i N 
1 
9 = 
{ q 4 
1 j 
4 
12 b 
FA 
in 
Si | p ] 
Ll = 
15 
4 1 
5 
6 
F 
a d 9. 
: CH 
15 
=> + 
178 1: 
2 1 
7 LY 
WIS » 
j l 0 
13471 
\ * 13 Þ 
' . 
7 * 
4} [ 
„ 1 1 
|S 1 
* [ * 
1 iy 
be fo F 
eq 4% _ 4 
i 3 
£4 KA + 
' ©F}. Wd 
* F oor © 7 
5 
+ £ 
„ +5 
\ 1 . 
1 1 
„ 4 
* 1 1 * 
4 
& 4$ | 
;& 
3 v 9 l 
J + a1 =. 
12 =- 
\ F of f 
of [i 4 
* * y 
* 6 a 
1 
7 * / = 
l 1 14 
+ 
q 7 1 9 ſe 2 
1 $ENB 
75 * 105 4. 
" ? 754 8 
* x? v 
"IE 
1 
8. 1445 . 
21.9% q 
11 
98 j 
=: 
4 . . 
1. 0 
1 
4 i a ir 
y 4 & | 
"Wi 
4 : 1 
1 01 
uy 2 14 
1 7 
m | WF 
by Yi 18 
Cy * 
In 
e 
1 1 
4 
Fi ie 
4 'S 
TX 1 1 
1 
iy £ > 
114 
„ L 
' "LED 
i LGB EE 
1141 
1 1 3 
11 5 1 
G 44 
e 
1 i ; 
' * 
* 2 
U 198 
. } 
LARS 
wits 
74 . 7 
17 k 
+ * [va 
2 1497 
1 
, . 
1 d 
4 i + 
q 12 
4 $4 3 0 
- 8 4 
ie 
14 LES 
˖ $3; 
4 io 
7 * 
as "BY L 4 
J 4 K* 5 
14 4.5 . 
ö © t 
F 1 
+4 Wan 
1 _ 
„ 
* 4 
7 2 * 3 2 
t 3 
24> ! 
4 : 
Ke 
1. 


ma. 


1 * 0 1 * Ter e my ” xv 1A MF — Dr „ ; * 6 N a 
i w 1 . | 10 
534 Eaſter Term, 14 Geo. 
; 1 - " N [| * — B 
| $ 0 


— a. An 
Yes . | _—_ # N 


— 


| - Thenthe 13th drtertnines the price of barley 
upon beer- is to be governed by A Rs and the bout 


liatnent b 
make à difference, it would have coſt them but * plas 


could have faid © the average price was to regulate the lemi. 


The revenue laws are generally attended to. y bove ſoid 
' ſuch thing. If the original rule was (as admitted) by the port 
porting, T ſee nothing fince that can have varied it. 


Mr. Juſtice Aion obſerved, that the rule was according to f 
ſtatute of 1 V. which was recited by 1 G. 3. Then, as to the 1 
on the 1oth and 13th, what has a man at the port of Londen to, 

with knowing the average price of barley ? 9 I 


The ſame words are to receive the ſame conſtruction, if nothin 
appears to alter; which, I confefs, I am not ingenions enough 


Mi. Juſtice Wille— That the 1 3th purſued the former rule. | 


Mr. Juſtice Afohurſ/—That the caſe wovld be the ſame as if 
had ariſen a year after the $f of the prefent king, which is ti 
dently governed by the t of V. and nothing fince which cl 
vary. 17 . | 1 


Curia Vou muſt take it by conſent, without exception to ib 
form of the action, or the circumſtance of it's not being ſaid wht 
ther ſmall beer or ſtrong. I mention it for the ſake of the pre 
tent : For it would be attended with terrible inconveniences if an af 
tion for money bad and irecaived. could be brought againſt an jd 
acting under theſe circumſtances. . 


Nore, For ſtatutes reſpecting corn, vide 51 H. 3. f.6. anno 120 
34 E. 3. c. 20. 1 & 2 P. & M. c. 5. 17 R 2. c. 7. 4H 
5 &o | 


At what prices exportation to be permitted, vide 15 H. b, 6. 
anno 1436. which allowed exportation when wheat was at N 
lings and eight pence a quarter, and barley three ſhillings, a 

rather leſs than a ſixth part of the price at which wheat 1s forb! , 
to be exported by the 13th of his preſent majeſty ; and "_ J 
than a ſeventh of the price at which barley is permitted whe 
ported by the ſame act of his preſent majeſty: So great an © aw 
been produced in 337 years, by the encreaſe of ſpecie, ” J 
cauſes, in lowering the value of money ; and fo little * . 
time does the relative value of wheat, compared with barley, ff 

I HORA 
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I hare altered. Vide alſo 20 H. 6. c. 6. 23 H. 6. c. &. 46 
t late appoints preciſely the ſame price at which corn may 
eg as the 15 H. 6. c. 2. had done, ſix and eigit pence per 
for wheat, and three for barley, at the diſtance of 118 years 
ian the ſtatute of H. and not more than 219 from the 14th of 
he preſent reign. This no difference in the firſt period, and a. 


if:ence of fix to one in the latter, within leſs than double the 


+ of time, I ſuppoſe muſt be aſcribed partly, as to the former, 
pihe plenty and cheapneſs of corn, which the politic expedient of 
Fury the Seventh, in encouraging {mall farms, had produced; and 
p great meaſure, as to the latter, to the vaſt introduQion of com- 
dure in the reign of Queen Elizabeth, and fince, which has ſo ex- 
xdingly diminiſhed the value of money. | 


Liz. c. 11. J 11, makes no difference as to wheat, but as to 
wer, refers the ſtandard of allowing exportation to the 5th and 
ih E. 6, which had placed it at 35. 4d. 


nintegance of the navy, advances the ſtandard of exportation to 
ub barley, it doubled in only five years; and of wheat it raiſed the 


hem, inſtead of two to one, and rather more, appears to have ſtood 
athree to two. This was in the year 1562; but in thirty-one years 
ger, 0279 1693, the ſtandard for exportation of wheat had doubled, 
nd was riſen to twenty ſhillings; and barley was nearly doubled, 
kr rom fix and eight pence it was riſen to twelve ſhillings. 


In 1604, four years after the eſtabliſhment of the Eaſt India 
ompany, 1 7a. 1. c. 25. f. 26. the ſtandard for wheat roſe to 
weng. fr (billings and eight pence, (an encreaſe of above one-fourth 
attirteen years) and barley to fourteen ſhillings, which advanced 


ey near to the old proportion of two to one. 


Cried 


” Ind barley to fixteen ſhillirgs, (an advance of one-ſeventh) 
* relative proportions ſtood now preciſely as two to one, as 


d : | 
* nd the 4 & 5 Edw. 6. and as they had nearly done 


" ut four y 3 Car. 1. c. 4. ſec. 24. it ſtood unaltered, there 


ears between this and the precedent ſtatute ; but in 


6 Ve * 7 £ : j 2 
n . e Queen Elizabeth's reign how great the variation is al- 
! Iemarked, SE 24 


But 


14, 182 P. & M. c. 3. And it is very ſurprizing, that 


Elz. c. 5. entitled an act touching politic conſtitutions for the 
ſhillings for wheat, and fix and eight pence per barley: So that, 


findard of exportation one fourth: And the relative value between 


le ſandard of that one-ſeventh, and brought their relative value 


Amo 1623, in nineteen years more the ſtandard of wheat was 
on to thirty-two ſhillings per quarter, (an advance of one- 
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But in 12 Car. 2. c. 4. ſec. 11. Anno 1660, we find 
ard for exportation of wheat at forty ſhillings, and for barle 
ſo that in thirty-ſeven years the ſtandard of wheat had Os 
_ one-fourth, and of barley one-fourth above its former hei mg q 
in one hundred and eleven years from 4 & 5 E. 6. it had . At 
wheat to fix times, and as to barley the ſame. And as 4 as 
c. 7. anno 1663, entitled an act for the encouragement of ti 00 3 
ſtandard of wheat ſtood ſo high as forty eight ſhillings, or & 
times the ſtandard of 15 H. 6. and barley twenty-eight Fl * 
eight times the ſame ſtandard. | e 


the an 


Cole againſt Ingold. 


Bill of Exchange. 


. 


R CTION upon a bill of exchange by the drawee of a pi 
miſſory note againſt the acceptor, 
| Objeftion upon demurrer to the firſt count that a drawee upon 
| bill of exchange may come as indorſee againſt the acceptor ; but 
muſt be when acceptor has effects of drawor in his hand; 
acceptor is entitled to recover over againſt drawer if not ſatisfed. 


On the other fide that the count was good, and they were gol 
to argue, | 


Lord Mangfiold— Nothing in it: The acceptor ſays he has valut 
and if he has not effects our law is very good, he will not recoy 
on the bare ſignature. I don't know that © VALUE RECEIVED” W 
neceſſary upon the count; primd facie acceptance is evidence of v 
| lue received; though you may ſhew, as in all caſes, why the plait 
tiff is not entitled. Upon action on the caſe, the plaintiff muſt aus 
recover upon the juſtice of bis caſe.* Don't you bring a vba! 
tions upon a promiſſory note, and they ſhew there was 19 conjuen 
tion; and that the plaintiff had notice there was no conjideratim. | 


Nets, The doctrine of bills of exchange being important and in fre 
quent uſe; ?I hope I ſhall be excuſed in adding the following note 8 
cerning it, conſiſting of rules collected from deciſions in the bo- 


7 | E p . ö ; | . in ene 
* Sunt jura ſunt formulæ de omnibus rebus conſtitute ne quis aut 0 | 
enim ex unius Cujuld 


injuria aut ratione actionis errare poſſit; expreſſæ ſunt 3 
damno, dolore, incommodo, calamitate, injuria, publicæ a po ag vi n 
quas privata lis accommodatur. Vide the paſſage of Cicero pro Q — _ 
the motto to the 2d vol. of the Dialogues on the Law and Conſtitutio 
land. | | | REDD: 
; Actio ad privatam litem ex æquitate legis accommodata que af * — | 
tibus dicitur ſemper prout juſtitia ex æquo et bono temperata poſtulat, 


Tndork 


| | | | | 


Eaſter Term, 14. Geo. 4 K. B. „ 
| ladorſee of a bill of. exchange may be a witneſs. For mere indor ſe- 
nok the name only. does not transfer property. Vide Sale 170. 


1%. v. Haynes, Paſch. 2 Ann. B. R. and vide Jupra Clark v. Pigot, 
41 97% 3 to the ſame effect. 5 * N i 


pil thus“ pay to me or order” is a bill of exchange without 
more if accepted. ſed vide caſe below. 


Butler v. Crips, Tr. 2 Ann. B. R. Salk..1 30. Declaration on firſt 
gil want of averment, that 2d and 3d not paid would be fatal; but 
lhe aided after verdict. 1 Salk, 130. 


(bills of exchange that they need not be ſtamped. Vide 5 & 6 
5. & M. c. 21. ſec. 5. e N 
of inland bills proteſt for non-payment. Vide 9.& 10 V. 3. c. 
17. 1 5 | | | | « . 

| Proteſt needs not be ſet forth in the declaration. "Salk. 131. Mic. 
2 4m..B, R. Borough. v. Perkins, 6 Mod. F 


For non- acceptance, vide 3 & 4 Ann. c. 
be lle effect and remedy to promiſſory notes. 


9. ſec. 4. which act gives 


Bill of exchange is not diſcharge of a precedent debt, unleſs it is 
put of the contract. that it ſhould be ſo—Clarke v. Mundal, 3 W. & 
A. Salt. 124. But by the laſt mentioned act it is non- payment unleſs 
aceptor takes due courſe to obtain payment, and make his proteft 
&there provided. .Vide ſec. 7. | 


Bill payable to Al. or bearer not aſſignable to charge the drawer; 
Ut good as between indorſer and indorſee,; and the indorſement in 
the nature of a new bill. Drawer, of a bill is a merchant pro 1/ta 


5 and for that purpoſe. Hedges v. Steward, Paſch. 3 W. & M. 
MR, 125. FM V Es EN en. 


But guære as to the-5th point of a general '7ndebifatus not lying 
on ſuch bill of exchange for want of conſideration averred, and 
i being but nudun; pactum; for though a promiſe by parol without 
duden is but nudum pactum, and will not bind in law. (Vide 
actor and Student) Vet when it is cloathed in writing (I do not 
by deed) the law will. ſee ſufficient certainty and will enforce 
| F payment. Vide the caſe in Sir James Burrow, of Pillans and 
a . TM Merop and Hopkins, and the whole doctrine very fully 
* ce lently laid- down from page 1670 to 1672. | And upon the 
- Tmuy of that caſe, one ſimiliar was determined a term or two 
4% Which I propoſe to inſert in it's place. 
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Chief Juſtice, Mic. 10 W. 3. widem, 


payment in a convenient time. Allen v. Be * 10 J. 


promiſe to pay the money. Jackſon v. Pigot. 10 M. z. Salk 14 


. becauſe if the bill was forged, till indorſor was bound to pay it, 


Held to be three days, and no allowance for Sundays or holidays. 


power of indorſee to make what uſe of it he chooſes, * as 4 


Ace had £2 1 


Aoceptance 0 


joint trade; oiberyie 


x 
. * = 
4 


That indorſer is liable cd of 2 of ial, 


Drawer not chargeable, unleſs be Ba Gekite 6 of dier wn 10 
Tre Chief Juſtice. Salk. 127. 


| Promiſe to pay ſecundum A bille after the "A * 0 
able: Vet it ſhall be performed expreſs, for it * as A genen 


And vide M:tford v. Wallicet. 12 N. 3. Salk. 129. 
: ' Paſth. 11 NV. 3. Held by Holt Chief Juſtice, that on 41 adi 


on a bill of exchange there was no need to prove the drawer's hal 


But 2dly, — plaintiff muſt prove he demanded of drawer 
rawee, and he refuſed; or that he ſought, and could not find hi 


2dly, That in a convenient tithe; which; for foreign bill, | 


... 4thly, That in fairneſs he ſhould give vas! 2 as it n0 
ſeems, in law he fl. 


$thly, Demand muſt be proved fabſequent to indorſement. 
Ethly, That if a man indorſes on a blank bill, he puts it in t 


acquittance to diſcharge the bill, or as an acceptance to * 
indorſor. 


thly, T That in bills a by Sifcoont, bill payable t to 4. 
1 is an abſolute purchaſe; but to 4. or order, and indorl 
blank, and filled up with an aſſignment, indorſor wat warrant, 
if no diſcount. Lambert v. Pack. 11 NV. ze 1 


Declaration ich drawer 4 00d without an expreſs promiſe; N 
there i is an implied promiſe l in law. Starkey v. Cheeſematt. 1! 7 
Salk, 128. 


Clark v. Martin, and Pallet v. Piarjin, Salk. 129. 


X * * 9 37 „ Hat a 
. : 9 | 
a 4 2 * . , 
. 0 * 9 * 5 0 
. * 0 14 * 
l 3 4 6 . 4 8 4 "Us FI oo , 1 — * * * _— 4. * — et 
5 ' 0 
” * . 


a a oromillory. note not + biadiog 14e the la- 
not to have been law, and the principle. ex. auda ata unn 
2 * miſtaken, v. fupra'to the contrary; of thoſe caſes. 


Courſe of foreign uſance muſt be averred upon” foreign ills, . 
gl Buckley v. Camboll. Hul. 7 A. B. K. 


{.indorſes notes in ſatisfaction of a debt, ANT notes IN 
d; and before receipt of the money drawer . badet 


bl he liable, and not acceptor. 


Aod by general law every: indorſement is a new bill, and all and 
gery the indorſors are liable as a new drawer; but that by cuſtom 
ke indorſor may be only liable on default of the firſt drawer, 


Indorſor is not diſcharged but by attual payment; or neglect or 
&{wlt of indorſee to receive in convenient time, which in foreign 
lil; was held uſually three days, and that it ought to be the ſame of 
nad; but that this would vary according to the uſage amongſt tra- 
ts and the circumſtances to be conſidered by the jury. 


And laſtly, that affignment of note payable to A. without the 
yards © or * charges indorſor, ang not the drawer, all 
a dv, Lens, Salk 132. 


Indoror makes himſelf liable in the ſame manner as drawer; and 
therefore no need to aver that money was demanded againſt drawer 


«firſt indorſor, in order to charge a ſecond. Harry v. Perrit, Tr. 
* 


pan action on a bill of exchange it is not neceſſary but rather 
lperfluous to ſet forth the cuſtom at large. we v. Dible.  Raym. 
175. $& 9 V. KEY , 


| Note payable to A. or 1 bearer cannot maintain an action 
a lis own name, becauſe of the inconvenience; for then any who 

zit might; otherwiſe of note payable to A. or order, for that is 
an, Nicholſon v. Sedgewick. ꝙ M. g. C. B. Rahm. 180. 


a cuſtom of 8 ought to be pleaded on action on a 


* FP otherwiſe of general, Bello v. Hefter. * 


the re Kt dot indorfable of part without echromtateing catisfation of 
wn SE a man cannot a portion a perſonal contract, to make a 
1 © to two actions, where by law he was liable to one only. 
ns u. 80 Mic. io V. 3, Raym, 360, Sea. v. ec 

3 | an 


- PE r p - > 2208” * 

$94 A ogg 2 e — 3 4 
- I - > £1 bo, 4 Ley o * 

3 „ - * C 


$49 Taſter Term, 14 Geo 3 K 8. 


and Lum, Str 214. which ſeems to the contraty. Be 
ration ot acceptance the bill was due, and evidence 

after the day of payment. Plaintiff ſhall not recoy 
dence does not maintain his caſe. Joe v. Fiat. 


* bt 
_ for 5 6 


Indorſee of a bill receives money for i it; this is a:ſale of. the bj 
But if he had indorſed it, he would have become a new ſecuri 
Governor and Company of the Bank of ord + v. Newnben, E. 
11. V. 3. Raym. 443. 


Of days of grace, vide Mutferd v. Wal. a 574. 


No proteſt for non-payment before the day. A Dojnt 1 a 
But for better ſecurity it may. At indorſee accepts the _— 
from the acceptor he'can never reſort-to the.drawer, Taff v. 


Ow. 743. 


A foreign bil RE to be -conlich} on | therlaft oo wy pepe 
or if the laſt E's an ates then on the ſecond of whe W 0 
Lid. 8 | 


Bill pryable to A. or order held not a bill of exchange wy 
. Holt. R 757. Clerke v. Martin: But 1 take, it ! is got n 
held to be law, but the en 1 1 tdols of 


A ſervant cannot receive a note inſtead of money, withou! 
maſter s conſent. Ward v. Evans. Tr. 2 Ann, Royw, 930. 


A bill payable upon a contingency, not a bill of e! 
to be a bill of exchange it muſt be negotiable. Vide Jem. 
others againſt. Herle. E. 10 G. Raym. $99 So if out of a pat 
.cular fund. Lid. | | 


Promiſſory note to be ome to A. or order, 'for 100!. | 
lue received, held a good bill of ee, Morris v. Lee, E. Il 
Ae 1396. 


80 to pay 1011. value received of the premiſſes in Roma 
Burcbell's caſe. Mic. 2. G. 2. Raym. 1545. | 


Bi become due h 
Bill to pay out of fifth payment when it ſhould 
not a good bill of exchange. Haydock and 2 hon of bot 2. K. 


1563. 


eg need not aver that 1 ſigned t the pot, ſo N 
Elliot v. Coo N M, 11 C. 2 ] 376. 


Faſter Term, 14 Geo. 3. K. B. 541 
note jointly or ſeverally, in the. alternative, held bad, | 
nie gi 1 544. Neale and Ovington. — 


What will amount to . 2 v. Lobi ou 1 FP G. 
*g. | 


4 man a be ſued law on acceptance of a bill of exchange 
vnd, after he has been diſcharged by the laws of the Ll =” Lo 
Mrs v. Jemino. M. 13 G. „„ . | 


nvorſee indulges acceptor with time : : This is at his own riſque, 
nd not of the drawer. Gee v. Brown, Str. 792. 


Net peceſſary to aver acceptance of a bill in writing. Erſtine v. 
lurch. M. 2 G. 2, St. 817. 


prol acceptance ſufficient in an action againſt W N Lumley 
x. Palmer, M. 8 0. 2. Str. 1000. 


quart pay when goods old hed good. Smith v. ite: Ml 
146.2. Hr. 11 55. | | T | "11.70 
Acceptance to pay as remitted not 9654. Panbury v. Liſe 

ub, 2. Str. 1212. | 


borfor may be charged without reſorting to anſover; Str, 441. 
unky v. Frazier, and a very good reaſon given, that this ſeems 
hae been one of the ends of making them aſſignable. 


| Contempt to take out execution both againſt drawer and indorſer, 
Fndbom v. Wither, E. 8 G. 2. Str. 515. 


The order of an indorſee may ſue, as upon a general indorſement 
dimſelf, Acheſon v. Fountain. 9 G. Str. 557. 


hiereſt on bill not diewed without proteſt, Harris v. Benſon 
36. 2. Str. 910. 


„heren man has owned his hand to an indorſement he (hall not 
11 forgery, by imilitude of writing. Cooper v. Le FE: Str. 


Pi 
* 


* 
| c 
WW: 3% 


I adions u 


antiff mou! 
im the 


pon inland bills, brought by indorſee againſt indorſor, 
d prove demand, or due diligence, to get the money 


1 40 acceptor; but he desde not from the firſt drawer. Heylin 
amſon, 4 Bur. 675, 678. 


6 * Evi- 


Sy ps 1 


Vide Herle's 
caſe, 1 P. W. 


in ejectment might be ſtaid. 


_— * i : 2 * 
p &s +> oh — {4,4 2 A 7 * * 1 * 5 * M ds BE wa Av * 
E. N 8 m, | 1 34 Geo. 8288 
5 * * F Wy” . > y K 188 r g 7 5 6 0 ; * 
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Evidence of cuſtom receivable to explain doubtful law \ 
to countervail eſtabliſhed. - Edie and another againſt Fg F 2 but n 
Pay. 4 B07 1225; en "OL TOOK OO IT OP 


pon death of indorſee the intereſt goes to his executor V 
the ſame caſe. wr. Vu 


Bill of exchange forged and paid by drawer to indorſee, on vi 

"x . 3 — 45 8 \ . 122 of 2% „ Nie LU 
able conſideration; he cannot recover againſt indorſee. Pri 

„ . N ah 1 1 2 9 1 x WW * I 0 ice U 
Neale. 4 Bur. 1357. | | | oo 


To ſhi or beare iable. C * 
o ſhip fortune or bea er negotiable, Grant v. Vaughan, | 510 


Mortgage. 


& N an application upon the ſeventh, of, G. 2, that upon puy 
ment of mortgage-money, principal and intereſt, proceeding 


— Againſt the motion That this was a leaſehold eſtate, ſubjedt to 
bond debt, and conſiderable ſimple contract debts; which deſcendet 
to executors holding from the mortgagor: Apd that, as in caſe of a 
heir who was liable upon a bond debt, applying to a court of equi 
for redemption, he would not be ſuffered to redeem without paying 
what was due upon bond as well as upon, mortgage, principal and 
intereſt, ſo here, the court exerciſing under the, ſtatute.an, equitaþl 
juriſdiction, would not ſuffer the payment of principal.and. intereſt 
on the mortgage debt only to be good, ſo as to releaſe from the 
mortgage without payment of the debt alſo upon bond. And that 


it is fo in the caſe of executors ſucceeding a leſſee. 


he act of parliament of 7 C. 2. has a clauſe, that this power ol 
the court of law, given by the act, ſhall not be: extended-vunlel 
mortgagee gives notice of what he inſiſts on. Application upon mo- 
tion is not notice, within the meaning of the act. Fs 


6 1 * 


The only caſe in a court of law was that in Strange; was that ol 


S tafford, | 25 | 
Pr. Ch. 8g : 


Lord Mansfield—That is the very caſe in S{range.. They dor 
take debt upon bond, unleſs againſt the beit; bot uo two chase 
can be more different than purchaſor and heir. 1 don't ſee db 
caſe would decide on this; for they are very different. 

| is 


Mr, 
4 


rr „ „ * 22 +6 * ob * 
2 24 2 A ͥ ‚ mm . . 8 
, 7 6 j 
— * 


* 


Faſter Term, 14 Geo. 3. C. B. 


8 


e. 1 8 | 

1 Wans ul ſuppoſe you have the title deeds in your poſſeſ- 
oo ns of the plaintiff, Have you any caſe of taking debt 
ginl executors :? „ 1 


i. Bully faid he thought the rule ſo general, that he did not 


Lord Mansfield —1 believe ſo far otherwiſe, that it 6 8 
tions, What! take fimple contract debts againſt judgment and 
and creditors ! | rs 


n Vineb; and Lord, Macclesfield is there reported to have ſaid, that 
* tftator, being poſſeſſed of a term, mortgages to A. and alſo be- 
"mes indebted to A. upon ſimple contract, and dies, his executor, 
ging a bill to redeem, ſhall pay both the mortgage and the debt 
h jinjle contract, becauſe the very equity of redemption is aſſets to 
kr imple contract debts. ] 


Lord Mansfield defired the caſe might be ſent for out of Chancery. 


luce of there being no creditors of a ſuperior nature. 
61 14% * 


terms 


* 160 $\ 8 8 


Re added farther, that the court would ſay. on what 


* + 


ty, | 


an on buſineſs, Has the bill been delivered ? 


Enlarge the rule: Your debt is ſufficiently ſecure. Let the exe- 
us make aftidavit of the aſſets in their hands, 


- Buller defired they might know what paſt, or whether the 
i of the premiſſes was ſubject to the mortgage, which as exe- 
Ws they could not know. | 


1 


bar Mangſell — They won't let you ſee their title unleſs you agree 
ey the money, | Eh 


. Buler—That they might ſhew an abſtract. 


Lord 


Pere Willians, 777, was cited, [Which is the cafe of Colman 


he 
Wit to redeem ; and the terms would be juſt the ſame as in 


wr 


lh. Buller forther argued— That they could not ſee what was 


Ind, on looking into the caſe, he ſaid it was confned to the in- 


Here is an attorney; the deeds are in his poſſeſſion; the money 
han bond; the bond, I think, he. ſtates to be for money lent to 
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printer declared he was not privy to the contents, nor to it's bein 


O Objetion—That it does not appear on the affidavits that appli 
tion was within fix months. 


wy 5 
- 


- Anſwer—The juſtices are ſerved with notice. 


„ 


Lord Mansfield — Lou won't get that without 8 pa 


If you find it was money charged for procurement of; ...... * 
which was his own money, it will be very ſtrong: K a e 
the ſtory of the man who charged porterage for the turke ; 
his client ſent him as a preſent out of the country, 1 


Inſolvent Act. 

Ix a caſe of inſolvency, Lord Mansfield faid, be remente 
Lord Harduicke directed the city marſhal.to ſell his place. 
[So that it ſeems where places can be ſold by permiffon they 

to uſe their endeavour to obtain that permiſſion, before they a 
claim the benefit of the inſolvent act; for the act, it was obſerys 
diſcharges them on theſe terms; doing all in their power.] 


Information. 
| Libel. 


FT PON motion for an information for a libel publiſhed apain 
the Hon. Mr. Charles Fox, on ſhewing cauſe to the rule, tt 
put into the paper; and was greatly concerned it ſhould ever ha 


been publiſhed, and topped the ſale immediately when he diſe 


vered it: And hoped, therefore, that the court would not grant th 
information. | 


Lord Mansfield — It goes for nothing, and would be an cxcuſef 
all forts of infamy. 9 | 


RULE ABSOLUTE, 
Certiorari. 


TO rTION for a certiorari to remove an order of ſeſſions, 400 
an order of two juſtices confirming that order. 


Rut 


54 


PI —— 0 _— n 
. 


Fafter 1:erm, 14 Geo. 3. K. B. 


XF 


l to few cauſe. But on it's appearing by the affidavits that it 1 
©, rule to remove an order of the laſt quarter- ſeſſions, and af 
{> muſt have been within ſix months. 5 875 


* —— k „ 


\ 


Rus ABSOLUTE inſtanter. 


5. 


N a.caſe. cancerning diſcharge of . bail the court was of opinion, | | 9 : 
| that the bail never went farther than as à ſecurity in the original 1 
ion. Therefore, when judgment cannot be opened in the origi- Þ 
adio, the. bail ſhall. not be liable. 1 Af 
Þ the caſe of bail above, though you declare upon the condem- | g 
n money, you never recover more than the debt. * 0 
3 [it 
Attorney. 5 Jl! 
[OTION, . that attorney, ſhew. cauſe why debt and .cofis ſhould 14 
not be recovered againſt him for nęglect. 14 
Mr. Juſtice Aon We cannot make ourſelves judge and jury: if 
In aftion is open, We will not try it. in a ſummary way, and take L | 
be deciſion. of debt and-coſts. in our own breaſts, 14 
Mi. Juſtice Aſobur If there were any thing corrupt, that might tal 
We been. a ground: But it is in a. jury's breaſt, upon the circum- " 
lunes. Perhaps they would think the man who was ſued was Ik 
rh nothing ; and therefore nothing to be got from him, and they 1 
Right not make the attorney liable to the whole debt and coſts, Y4 
Injunction out of the Exchequer. 14 
T wes obſerved, that where an injunction is moved in the court | 40 
6 0 Erehequer, you may move to try the cauſe, ſtaying execution 4 
e merits of the injunction be determined. Us 
ol Mangfeld—The general injunction in the Exchequer ſtays It 
E nd where the defendant is beyond ſea, there, though his Aki 
10 il hi ever ſo plain, the court of Exchequer granted an injunc- HY 
= s anſwer came in. The exceptions to be ſent to Rome, wal 
* Y or elſewhere, to be anſwered. And thus, where moſt ny 
ice ought. to be done, in the caſe of foreigners, a man might "MH 


6.7 


LD 27 - * 
n — $2 

n 

n — — 


K 3 q O = * A; Pl 
5 en Cr 
We I em ep Pong Or OS Teen r 


day gives a warrant of attorney to confeſs a judgment; whereupe 


hopes of any further remedy, unleſs by keeping his fecurity, af 
retaining the defendant in cuſtody. m_— 


agreement, ſo far as it was beneficial to the plaintiff, and to mal 


be kept out of the clear eft and plaineſt juſtice of 


with coſts, but that the plaintiff was already cteditor for fo 1 
ſim, and far from likely to recover the whole, much leſs coſts: 


r Term, 14 C 


* 2 ; 
4 — R. B 
a 2 9 


late years the barons, I believe, have correded this. 
will not grant an injonction in the cafe of a foreigner, I 
hearing affidavits on the meri s. | 


NN a motion to ſhew cauſe why defendant ſhould 1 es 
charged on debt and coſts having been paid, and why ac 
mon bail ſhould not be accepted. 5 a 


Arreſt on ngſie proceſs; and defendant contended that le 
been arreſted again for the ſame debt. 1 
And that he is detained in cuſtody contrary to an agreement of i 
plaintiff. „%%% 
Contended on the other hand, that they were ſeparate debts, | 
that he had aſſigned his effects to the plaintiff, and then the (in 


another crediter entered, and had execution of all the effects. 


Mr. Dumting—That the nature of the proceedings ſhews the 
fendant is not under an arreft for the ſame debt; the one being a jo 
action, and the other a ſeparate. „ 
As to agreement That on application at j dye's chamber to 
diſcharged, as having been twice under arreſt for the ſame debt, 
failed, „ 


— 


That the plaintiff his only got 5001. for 2, 700 l. and has 6 


That the defendant is endeavouring to deſeat all the ends of t 
bis own advantage of it, without complying with the terms. 


| That all his creditors, as well as the plaintiff, would be di 
pointed; the aſſignment being for the common benefit of all. 


That he ſhould rather have moved to have diſcharged the ft 


that he feared that 
in Vain. 


part of the motion would be troubling the co 


Lord Mansfield—There is no diſpute between the partie a 


to this application, but upon delivery of the books, Another 


3 


Eaſter Term, 14 Geo. 3. K. B. 


ence is, defendant receiving the debt, and ** an 
110 y. Now the only thing ſworn to. ( farthet than iffortna- 
yo md relief) is a ſingle ſum: And the ground, after all, on which 
went was, that the books were a delivered according { "the 
"ment, 80 lays the plaintiff; and, on the other ſide, the defendant 


ts they were; but the plaintiff would not comply with the _ 
gent upon the delivery up, and dea him. 


[think the plaintiff has been wrong. The e wy have 


keen obliged to aſcertain the books by a ſchedule; and farther, to 
have (delivered them upon oath. Therefore upon delivering the 


woks before, maſter, upon oath, the defendant ſhould be —— 
gut of cultody. | 


| Blandford againf Froft 


OTION to ſtay proceedings on a capras ad Mie ace 
and that defendant might be diſcharged out of cuſtody, for 
want 107 proceeding, within two terms after judgment. 


Gut priſoner, if not declared againſt within two terms, ought to be 
lcharged ; or if declared, and no farther proceedings within three 
rms; or if ex ecution not raket out within two tertm after judgment. 


Like rule in the N Pleas, 8 2 1. twelve years after an- 
her rule to diſcharge from arreſt. 


bens charged | in execution. 


Contended, that no party can er a ſuperſedeas be taken in cuſ- 
unn, on any after judgment, by an action brought by the ſame 


ral. 


. Juſce 4 Aſton—That the en ſo far from being um ver- 
4 * officer lays there i is no inſtance. And the two caſes from the 
= 7 20 to the contrary, Bonywell 
. bene Queſtion, whether the body of the defendant was 

to be detained, he having been before in cuſtody, and dif- 


Yr be liable again. Mr. Juſtice Denniſon , there being a 


An pon colis alſo, whether the court could prevent his body 
$ like, in execution, 


I will 


This motion was grounded upon a rule, Trinity term, 2 C. 1. 


(iſe cited, Boulter and Sahibn, defendant ſuperſeded, for want of 


Laß upon the former judgment. And that the * was uni- 


againſt Howlett, 13 G. a. he- 


ch 
"aged out of execution. Juſtice Lee thought that his 2 ſhould 
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to ſhew cauſe why defendant ſhould net be diſcharged out of «© 


ment was ſuperſeded. 


bring him up. 


And upon being diſcharged, queſtion, whether he ſhould be chary 


in the year 1745. At nine o'clock, on the adjourned day, the cou 


(CHARGED, ——Yucere amplius, amice lekbor. 


„ 


I will confider of it. 1 lag 7 „ : 


Mr. Juſtice Willes—It ſeems to ſtand # the ſame reaſon ., 
{uperſedeas before judgment, * | Fe 4] . a 


Afterwards, on the 14th of May, in the ſame term, 
tody, &c. 


In the caſe of Mrigbt, adminiftrator, againſt Kefwell, a dit 
tion is taken between execution upon meſne proceſs, and after jud 
ment. And the court, .on the whole, thought defendant char 
able after a ſuperſedeas upon .meſne proceſs; but not after fnal ju 


Boulter and Salmon. There the caſe was exactly the ſame 1 
this caſe; but nothing done, becauſe there was no application 


Upon looking into the rule Eil. 8 G. 2, I think nothing me 


was meant than to prevent defendant being held to bail; becauſe) 
provides for a common appearance to be.entered, 


In the caſe Mic. 1745. defendant was not charged in doe tir 
in cuſtody upon action upon the former judgment. Lee, Hat 
and Denniſon, thought plaintiff ſhould not have the benefit tak 
from him: Wright otherwiſe; for ſo the Lords act might be evade 
Adjourned. 1 Fs 

. 943. It appears no ſuch evaſion was allowed. But in the 


determined he might be charged in execution, having never 0 
charged before. | rs OS... | 


Therefore, upon the authority-of that caſe, and the ak. 
rule, my brothers are of opinion that this RULE ought do be bn 


Mandam! 


| | Ne 5 — Ga — Pye Hunt | 15 | -— a> 
Faſter Term, 14 Geo. 3. K. B. 549 


Mandamus. 


N a motion for a mandamus, to reſtore to the office of maſter 
0 of a free-ſchool in Northampton. a 


. The application ſet forth the manner of chovſing, and that he was 
nordingly choſen, and had continued in the taithful execution of 
w office; and that he ought not to be removed, unleſs for fault or 
miſjemeanor properly fignified, and the removal thereon regularly 
nude, whereas there had been no ground of fault or miſdemeanor 
nade out againſt him: And that he was diſcharged without any 
.cious information or defence. And therefore he prayed of the 
mort that he might be reſtored. Certificate of approbation of pa- 
ns, and affidavit of a witneſs who did not approve the removal, 
ad weat away before it was done. N 


Mt. Mansfield, againſt the rule—That the ground made to the 
dun to maintain the application for a mandamus to reſtore, reſts only 
«the ſingle affidavit of one of the burgeſſes. 


That he does not ſhew he has a freehold in the office; nor what IF i | 
bs tile; nor whether removable at pleaſure, or not. | 118 


That by the 14 & 15 C. 2. he ſhould have fubſcribed a declara- ES = 
ton of his conformity to the liturgy of the church of England: And EE 
n non-compliance the election is void, and he does not ſhew that 1 
e bu; ſubſcribed. | | 5 „ 


And farther, that it appeared, on his own declaration, that he did 
it trouble himſelf about the ſchool, which was not worth his no- 
ice; but for indulging a pleaſure he had in giving trouble to thoſe 
"Mo removed him. And whether the court would allow him a diſ- 
NKonary means of indulging his defires on ſuch grounds. 


| That if he obtained the mandamus, all he could get, as of right, 
Ws only 71. 10s. fer annum; all the reſt depending upon the plea- 
lite of the corporation. CTY 
That they diſcharged the precedent maſter at pleaſure, and that 
* ye always been fo accuſtomed to remove. And if they might 
"at pleaſure, the court will find they had very good reaſon to 


clercl 5 . 
me their pleaſure in removing this man, and that he very well 
| ed to be removed. 5 


a whole corporation, who were preſent, removed him, the per- 
0 Joins with him in the affidavit only excepted. 


7A They 


— 
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They thought he was, as he had repreſented 
man, about thirty; that, however, it turned out, 
feſſiop, being charged therewith, that he was 
but cohabited with another man's wife. And 
the order itſelf, whereby they remove him. 


himſelf, a m. 
Upon his owa e 
Not a married u 
thus it is flateg q 


As to the certificates, it's ſworn he told the people he Wanted 4 
names as a matter of form only. y | 5 | 


| [Lord Mansfield —1 ſee one of them who ſigns the . 
markſman; who gives his opinion of the proficiency of the chil 
in learning. Th 5 hy 


Argued farther, by the counſel againſt the rule—That he had 
forth no proper title; nor did it appear his intereſt in the effice y 
freehold, or any permanent eſtate; but that the expreſs contrary appeꝛ 
by the affidavits on the other fide, And that, as it appears by the 
he removable at pleaſure; and that the court muſt ſee he groſoy 
ſer ved to be removed. They will not, it is hoped, grant a mandanu, 
which the return would be ** Ye was not à proper perſn: And 
other effe& could follow. Es 


On aftidavits it appeared, that one of the deponents, who ſue 
he never ſaw a free-ſchool where the children had made ſo little p 


4 |  _ ficiency, aſked the ſchool-maſter, on whoſe behalf the mani 
AF | | was applied for, the reaſon of this. And that he ſaid he did 
I think it a ſchool worth his notice; and believed, ſhould he be re 
1 ſtated, he ſhould not execute the office, as his only view was to g 
. trouble to the corporation. 1 

; Affidavit of the burgeſſes, ſtating the conſtitution of the char 
I and that the maſter is, and hath been always fince the foundation] 
4 — the ſchool, removable at their pleaſure. And they ſtate the remo 
. : of the precedent maſter; and ſtate the other facts mentioned byt 
4 i counſel opening; and particularly that he wrote them a letter that 
{ was a married man; but they. ſay he cohabited with the woma 


whom he pretended to be his wife, and then left her, and mari 
another woman. And they ſay that they are informed, and verih 
Jieve, the pretended former wife was the wife of another mau: A 
that it came out that the was not really his wife, and that (he went 
on a quarrel, with an uſher. And then they charge him with el 
addicted to tippling and low company, and telling extravagant l 


. ries, and talking ſo of himſelf that his veracity was ſuſpected. 
1 They ſpeak to ſavings of an hundred pounds made to wy 
* rity, by refuſing payments to a maſter who did not war 
1 duty; and an accumulated ſum of 400 J. which they veſted ＋ 
. I 2 NS 


n _ — — " 4 n * 


n 


Faſter Term, 14 Geo. 3. K. B. 


_ benefit of the charity. And that, for the better en- 
1 ement of a man of proper learning and qualifications to un- 
40 he ſchool, they had encreaſed the ſalary, and enlarged the 
* of ſcholars from twelve to twenty- five. n 


They ſtate that, at 2. meeting of the corporation, he was charged 
the mayor of theſe offences of tippling, keeping low company, 
ging a tomancet, and cohabiting with another man's wife ; which 
| (and moſt material) charge he acknowledged; and endeavoured 


(ner, and was therefore diſmiſſed by all the burgeſſes, except Lloyd, 
) mide the affidavit in his favour, and went out before they came 
0 ole. 8 | g | 


That afterwards W. > was duly elected, in his room, one of their 
ky; 2 man of unblemiſhed character, and of Qeen's college, Ox- 
xl a they ate informed and believe. e 


ho applied for the affidavit, deſired an igſtrument might be drawn, 


The mayor acknowledges V. J. above-mentioned was his ſon- in- 
i"; but ſays that he never uſed any influence in his behalf, to the 
x of his tecollection and belief. 


Affidavits of parents of the children, charging him with tippling 


romancing, 
anther, who believes he greatly neglected the ſchool. 


add Mangfeld-—As to the objection on the ſtatute 13 & 14 C. 2. 
' does it appear he did not ſubſcribe? | | | 


Mr Dunning argued, that as a ſufficient ground of a mandamus, 


* for an Hour, if that hour unexpired he ſhould be entitled to 
Mus, . 


al acroft, when arguing the neceſſity there ſhould be a free- 


It 


juſtify himſelf from being a romancer : But a circumſtance, they 
4 was related by one of the burgeſſes, in proof of that charge 
n which he endeavoured to clear himſelf, but gave no ſatisfactory 


Two of the borgeſſes farther ſwear, that R. B. the ſchoolmaſter, 


 antinue bim in bis office for a certain time. And that they told him 
dull nat be permitted, but he muſt take it as bis precedeflors had 


A only neceſſary a man ſhould be removed from a freehold not 
«nt to be determined by that removal: And then, whether 


| m Manifeld—There is no doubt that is right, And 1 ſtopped : 
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and doing credit to the ſchool. 


| This will be an expence much greater, perhaps, than the a 


the party applying for the mandamus, and more fully ſtated on 


tion. 


an objection taken by the preſiding officer. The King 7881 
of Malmeſbury, on the objection being made by the town cleix. 


It has been vrzed, e diſcovery of his oohbitng wit 
man's wife was made in Auguſt. eee ee ang 


It is admitted that the diſcovery was made in Anguft of hi, 
biting with another man's wife, and that thereon in O#14-- he 
diſcharged.” If this be true, he was guilty of romancing, in f, 
bimſelf forth as a married man when he was not, but lived ina 
tery with the wife of another. And with what authori y ſo: 
talk to his boys of morality? I think the giſt of their ground 
here: And I don't fee why it ſhould go farther, if this be ackn« 
ledged, becauſe the only intereſt that can ariſe is from his charad 


property from whence the ſupport is to ariſe. 

ph underſtand the matter went back to be more fully all 

other part: But I believe the court heard no more of it on the 

applying for the mandamus. „ 
8 Bribe. 

1 1 a wager of five guineas with A. that he does not vote 


1 me, it is a bribe, 


4 Borough of Portſmouth. 


N a motion, in the nature of a quo warrants, againſt ſerer 

requiring them to ſhew cauſe why they claimed to beÞ 
geſſes. 5 
Objections, that there was no ſufficient majority to elec. 


2dly, No ſummons. 


zdaͤly, That the day on which they were elected was a day 4 
pointed by the charter itſelf for other buſineſs, and not for ele 


Mr. Buller cited the caſe of the King and the Borough of -x |; 
where the court refuſed the information after ſeven years elapied, 


* *** i n * 
2 
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the other ide That there was no univerſal rule that the court 
F refuſe an information becauſe the perſon who. objected! was 
enn and privy, and did not immediately apply. 


Lord Mansfield —The court has eftabliſhed, that after twenty years 
4 and praceable poſſeſſion, they will not grant an information un- 
Their diſcretionary power. It does not bar the attorney-general, 


je pleaſes. This was dene by aualkegy to many other caſes: 


The time has been thought too large; and application has been 
make to parliament to narrow it: But the rule was not diſturbed. 

h the caſe of the Borough of Winchelfea the court was ſtruck ſo 

wch by their going againſt a poſſeſſion of thirty or forty years, that 

& le was then eſtabliſhed. But the court told the bat at the ſame 

ine, that though #þ5s ſhould be a bar, without auy ather circum- 

knees, they would not ſay that, upon circumſtances, they would 

it refuſe the ĩafor mation within , time. No circumſtances have 

teen expreſsly laid down as a bar; but it depends upon a variety of 
acumſtances. . 


A man ſhall not avail himſelf of an iniquity or blunder of his 
un. Allegans turpitudinem ſuam ſhall not be heard. Maxim. 


Another objection has ariſen, by ſuffering a length of time to 
eiple, though under twenty years, when evidence might be 4%, as 
tithe caſe of hence. | 


another, where there have been many derivative rights; and ſtill 
are material where the overhauling proceedings for many years 
ould amount to the di/ſolution of the corporation. 


Allor ſome of theſe circumſtances have operated in the caſes ſince 
at of Vinchelſea. | | OC. EG — 


Now let us coder the circumſtances of this caſe, The perſon 

"0 gives the evidence does not come di/koneſtly to diſturb the peace 

0 be corporation: There is nothing before us of derivative title; 

ere is 0 ground from the danger of the diſſolution of the corpora- 0 
* Aas is no difficulty to prove, as to any evidence of fact. As 

ohe general cuſtom, they may eaftly prove it. 


| does not appear that the town clerk is intereſted in the elec- 


on: 6 a $ . 5 
n does not appear that he gets his intelligence other than 
Naa. | 


W. 2 1 $ 
ch reſpect to the w. of ſummons, there is no ſuggeſtion. 
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What is moſt chica 4 all, the town a d 


Oes not 
proſecutor : They introduce him as a witneſs. come 25 


Bail. 


Man brought up as an accomplice of f \ the 
A being taken, may be bailed. Ali pr int I 


Award, 


A WARD under general terms of fubmiſion; motion to 
aſide for a miſtake, ; 5 


Per curiam That the miſtake muſt 1 Plain and igri In ord 
to ſet aſide the award. e 


14 Geo. 3. 1774. K. B. 


in motion to ſtay proceedings on payment of debt and coſts. 


This was upon a bond entered into with truſtees, under a very 


wable charity, lately inſtituted for the loan of money to put out 


pprentices in ſmall trades, 


[a truſt to lend for ive years upon bond, any ſum or ſums not /e/s 
lan one, or more than three hundred pounds, for putting out ap- 
mentices to ſmall trades ; one pound per cent. to be paid for the ſaid 
ka for the firſt year, and to the four following. 


lation of forfeiture of the double ſum in caſe any one of the 
lreties become inſclvent, or the principal; or if he change his con- 


i and give no notice within a month : With divers other con- 
tions, 5 Y 


The truſtees ſued for the penalty on this bond. 


Lord Mansfield was of opinion, and delivered himſelf to the ef- 
kt, as follows: | | 5 


ry 


Though in common inſtances the debt is the ſubſtance and real de- 


"nd, and the penalty only the ſecurity and ſhadow; yet bere this be- 
Wer 7egulation to ſecure the fund to a public charity, lending money 
- _ kind and beneficial terms, for the encouragement of induſtry 
U advancement of young perſons in trade, and by the ſmaline/s of 
4 er, and poſſibility of loſſes, the fund being likely, in its 
"e, to fail, were it not for the incidental aid of the — 
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| VideCo. Lit. : The plaintiff, therefore, has no particular right, in —_ 
1.68. 5Rep. Other ſubjects. If this is a public highway, the plaintiff oog 
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The penalties themſelves were all ſabſtance, and not Er 

forfeiture of the bond ſubjected to the penalties, and "i f 5 * And 
of the mere ſum only; becauſe theſe were fpecial co 142 

which they received a ſpecial benefit. 5 n 


Motion. 


0171 ON to enlarge a rule to the laft day of term 


M granted: But the court gave them leave to enlarge to the 
day but two. 


Error. 


From the Common Pleas. 


ECLARATION againſt a corporation, for not repair 
banks, Sc. of a river, as from titne - immernorial they! 
been uſed, and ought, whereby the courſe of the river became 
ſtructed, and the plaintiff was obliged to carry his corn fa 
about. Second count charging as above, and that thereby he | 
not ſufficient uſe of the navigation, prout conſurvit et dibuit. 


55 Exception, that they have not ſtated the ſpecial injury by not 
pairing, which they ought to ſtate, in order to entitle theinſelie 
A river certainly is as the king's highway. And fo it is liid 0 
in Hawkins, e eee e 
Davies, 76. Every navigable river, fo far as the fei flow, 
royal river, and the king has the fiſhery by his prerogative, 


1 Mod. 105. Where the tide flows and reflows, it is an # 
the fea ; and therefore common to all, oe CO. 


Aud vide Salkeld, II ſuppoſe Smith v. Kemp.] 


. Williams's 8 ; 5 ; ha dts ” "a 6) 7 al 
6% and 3 & have ſhewn ſome particular damage to himſelf, to juſtify bis 0 


4 Commenta- And for a common nuſance a man ſhall not have 2 private a 


ſance. — 


— 


* Lex non amat ſupervacuum. 


Eſt boni judicis lites dirimere. 
Expedit reipublica ut ſit finis litium propter commune 


+ 


m omnium utilin 


ä 


Trinity Term, 14 Geo. 3. K. B. 555 


. gelt count, indeed, he has ftated a particular injury, in 
es by alledging his being obliged to carry corn farther. 

the ſecond count, only that he has net had ſufficient ſe of” 
5 he ought to have hack. 


1 


u navigation, as 


rethew, 130. Paine v. Patrick, for not keeping a ferry boat, as 
111 had been accuſtomed, and ought of right to do, Ec. 
1 by plaintiff loſt his kberty of paſſage from ſuch a time to ſuch 
C J Held, that no private action would lie; but that in fuck 
Wo muſt be a public proſecution by indictment. 


* * — 


0, Eliz. 664. Fineux v. Hovenden. The principal caſe not 
mined: But a caſe is there cited of Williams and Johns, that 
ire a chapel lies within a manor, and the parſon of the adjoining 
uch uſed to read divine ſervice every Sunday, for the lord and te- 
ns, in the ſaid chapel, and had failed; and the lord brought his 
log on the caſe, Adjudged, that it lay not: For otherwiſe every 
e of the tenants might (ſeverally) bring the like action, which 
xld be inconvenient; but he ought to be puniſhed by the ordinary, 


ga. [which ſeems to be the caſe of Williams and alm, men- 
ned by Croke] held bad, becauſe not a private chapel for himſelf 
family: For his renants were not part of his family. 3 


Obltrution of a watercourſe, whereby he loſt the vſe of bis mill. 
re it appearing that it was a public river, a private conſequent lols 
int maintain the action; but the loſs muſt be zz1medrate and di. 


Lord Mansfield —How do you prove this a navigable river? The 
ter runs here into many people's cellars, but is that a navigable ri- 
I don't ſee it's any where ſtated to be a navigable river. Ex 
a1 itur jus. Shew me upon the pleading this is a navigable river. 


21 hn. 1089. Tenant v. Goldwin. This cafe was cited, as 1 
lite it, to anſwer the objection, that plaintiff had not ſhewn a title. 


Lantra, lz. 360 [S. C.] If the hundred be indicted it needs 
0 be ſtared how it is chargeable; but otherwiſe of a private per- 
1 who is not bound of common right to repair. And where defen- 
ant ought of common rigbt to repair, plaintiff needs not to ſhew a 
Nl nor to charge ſpecially. Now here, * therefore, the corpora- 


— 


b Yere, How this action was brought? for a corporation cannot be charged 

FS And indeed, probably, the ground of the judgment might be in 

we « the corporation, as being ſuch, was not indiQable of nuſance; and 
© the plaintiff muſt have his private remedy. 


7-0. 7 tion 


_—_— 


* 
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tion, who are the defendants, ſhould be che 


 Hftency, ot repugnancy. 


Wards, in the Exchequer, they did not find a deviſe of ho, 
* ſubmitted to the court. In the King's Bench a ſpecial verdi 


m, 14 Geo 3. KB. 


ble, eſdeciath .. 
a . 
being liable to repair of common tiglt. El wh Ypecialy as not 


Lord Mansfield—They ſtate, that frown immentr;al th... 
been. uſed to repair; which Preſurtes an obligation ptr ig have 


tion they are bound to do theſe things; and it might be tha 5, 

condition of their exiſtence. They muſt Have 3 : 3 | 
corporation by charter; and preſcription is evidence of what w * 
the charter, and does not now appear. | AY 


This is a corporation by preſcription : And by the ſame rhei 


JUDGMENT AFFIRMED. 


Error. From the Court of Common Pleas, - 
_ _ » Harwood againſt Goodright. 


1 R. Davenport began with Rating the judgment in the Con 
VI mon Pleas, and the ſpecial verdict, as ſtated above. 


Error brought againſt the judgment, in favour of the leffor of th 
plaintiff, 5 ike» e ov | 


This caſe muft be argued upon two or three leading propoſition 


1ſt, After a clear title, by the will of 1748, another goed title 
required, to take Mrs. Harwood's eſtate from her. 


 2dly, The mere act of making a ſecond will does not, in uſelr, e 
woke the fit, unlefs by expreſs words of revotdtioh, or dife# miny 


To prove this he cited the caſes already cited and obſerved up 
in the Common Pleas, Cro. Eliz. 721. Cro. Ja. 49. And the 
famous caſe of Hitchin and Baſſet, as contained in Cumberbac) 

Hardreſs, Siderfin, Salkeld, Modern Reports, and Sbtwer's Pal 

ment Caſes, 146, under the name in the laſt, of Hungerfard aut 


That in this caſe a.bill-had: been filed in the court of Exchequd 


to remove an extent, whereon an iſſue was directed, and * 
verdi found; with which the court was much diflatisfied, 


found: That he made à will, particularly Rated, and exifting; , 
ter wards he made andther wilt, in writings Is bar abus ae 
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Ladd n ine not. « Determination, that finding a 704 1 8 


nr revoke the former. 2 | 


That even in Lord Hale's opinion it muſt appear a fubNantive in- 
Auna will; that is, it muſt appear har it is. 

A different diſpoſition here is finding no more than ali teflamentum 
tte. ee | | 

[ord Mansfield —Were any of yon here when it was ttied before 
ne? They gave evidence of a ſecond will at Uxbriuge. I left it 
qhether the will was revoked. | - 
No evidence, but a woman, who laid the was Tubſctibibg wit- 
jeh; and a boy, who was preſent, he ſaid. . 


7 


fis Lordſhip faid he left it to the jury ; if they found ſhe had : 


edge Ber prank -f game the contents, and put it upon 
the others to prove the contents. _— 


ur Davenport proceeded— They did not find that he did not de- 
Roy the will of 1756: They only find negatively, that they did 
vt find he did. And if tevoked, it would ſet up the former. 


2d Alb. 272. That the ſtatute was an expreſs revocation of all 
ler revocations, except expreſs, Ts 


"The firft will muſt ſtand, kithet for the part #naltered; or for. the 
wine, according to the conſtruction upon ſeerng the contents. 


The dofitine then his been, fines and before the ſtatute, that 


wenty deviſes of lands, by . different itſtruments might ſtand toge- 
ther, if nor inconſiſtent. 5 | 


The law muſt ariſe upon the facts h upon the ſpecial verdict 
imply. [ have no conception of any arguments on the other ſide 
* meet withi theſe rules, öt 6f foree enough to over-rule 

em, CNET | ED 


Vi firſt trial in the C. P. was before Judge Black *one. General 
"py as befote Lord Mansfield, and they brought à new <je&menr. 
4 e verdict they declared themſelees very de/irons to: have found 
© other way, but they thought the law 00 frong. 1 


Lord Margfeld—This is the Prongeft verdict poſſible. 
Hare you confidered whether opidh a writ of error this tourt 


Would grant a venire facias de novo? In the Houſe of Lords they do: 
= And 


4 


£60 


Trinity Term, 14 Geo. 3 K. B. 


whether the court will find for the plaintiff; it will not conclud 
them from a ſecond ejectment. 


— ewrans = 


And I can't ſee the difference : (Two eaſes. were 3 
was done, * and 1 Kynofton 2nd d Corporat 
bury.) 


in \ which! 
on of Hr i 


The n court upon a writ of error can Wy x BY 
court ought to have done. wha the mer | 


Mr. Dawinyert continded—Phey ould 1204 whether this 
was revoked at the death; the moſt triſing legacy would "ws 
different, aliud teflamentum muſt mean a difference; if they bad 0 | 
ſhe had deſtroyed the latter will, they as have preſume 12 
thing, but they find nothing. ; n 


Mr. juſtice Alon doubted whether has ooh boy a Venire 10 
de novo, and mentioned whether they might not try it by conſent 
but then he ſaid there muſt be a new . 


7 


The evidence of a dj ferent diſpofition was e to hn bee 
by parol teſtimony, as it came out before in Common Pleas ho 
ever ſhe might expect all the was miſtaken, there would be nl 
tle for her. > 


Argued, It was uo evidence; he was a ery paſſionate peeviſh mat 
and uſed often to ſay ſuch things 1 to his 95 ** 
at the time. 


Lord Mangfeld—The queſtion upon 2 verdi will b 


a 


3 


It is impoſſible the Houſe of Lords can do this, of NOW 2 0 
nire facias de novo, if this court cant; becauſe they ſend back ib 
record, and make it a + JO of this court. 


| Stood « over to o the next paper day. 


auen Hill, fur the defendant in error—Queſtion whether op 
the whole verdict taken n. there does appear a tle out of th 
whole. 


e 


Special verdict was ſaid to be zoo much; but the learned Serjeat 
ſaid, he now thought there was Yoo little. 


1688, a private act of parliament 05 ſale of the ſettled eſtates. 


He was tenant in tail—if three alters WE 295 to the thee 
two 6000/, if one 40001. if none ſurvived then the whole 1 in him. 


Trinity Term, 14 Geo. 3. K. . 


Y {4 outs have been tenant in tail, roverion 40 himſelf in fee. 


He was unmarried at the time of making the will; he had two 
iters who would have had the chance of the eſtate if they had for - 
wed; He is tiled of Lincoln's Inn, from whence, if there are to 
be preſumptions, I hope, I may preſume him a lawyer, Will ſtated 
1 1756, ſeveral nephews and nieces in the mean time born. No 
Arai at all in his property; and then they find be did make 
ah pobliſh and execute another will in writing, with all the folem- 
nite required by the flatule. That the diſpoſition made by the ſaid 
Yi Lay in 56, was different from the diſpoſition in 48 ; but in 
what rhef they are entirely ignorant; they don't know the circum- 
fail difference. . 


The circumſtances of the family were neceſſary to be taken in; 
te had the abſolute reverſion. 5 


Ie elSion whether the money ſhould be laid out in lands or 
un was in him, Letchmore v. Leobmore. P. Will. 1 
Lord Mansfield—It is very clear, except in the caſe of Bowes and 


Lad Shafteſbury, where the laying the money out in lands, would 
he defeated the whole intent, the deviſee being a papiſt. R 


Lod Mansfield cited a caſe adjudged between Lord Trelawney 
mwernor of Jamaica and Booth. Booth wanted to borrow 500d. he 
browed upon a ſum of 4000/7, ſtock in Chancery to be laid out 
u d. Lord Hardwicke, with the ſirongeft deſite to the contrary, 
Geclred it was /ard to all intents and purpoſes, and could nat be li- 
ale to a ſample contract debt. e 1 


*rjeant Hill continued—If it be to be ſuppoſed money, he had 
real eſtate, except the eſtate in queſtion the chambers, His will 
n 1750, was ſubſcribed by three witneſſes who duly atteſted the 
ame; duly I ſuppoſe means, according to the ſtatute of frauds. 


tere then is a different diſpoſition made of the ſome Property... 


The rules of evidence, notwithſtanding what has been ſaid, are 
ut altered by the ſtatute of frauds. = 


ad it and produced it not, why this makes againſt her ; 
| it not, why had ſhe not, but becauſe it was againſt ber. 


me need ſhow the contents, but thoſe who claim under the 
„ which the heir does not. | | 


7 D | 'The 


C62 Trinity 1 erm, 14 G . 2. K 


The jury might hid found generally. for the h 
ſonably I think : But they may find 2 and deren very te 
court, who will find whether revocation or not a n duale 


and even fraud may be nne on eircumſtances. 
* 218. 


| Bot 1 do not deſire ame or de to. be 
out Lordſhip will preſume the will is now exiſtent; pra 
imputation upon the heir or plaintiff in error, be the accident al 


it may, the heir has no need oy BTL it; * he were 
fault by not producing it. 


If nothing may be preſumed, I thiok were 18  cnough for the d 
| nn in error 0 0 the verdict. 


dere the ſtatute of H. 8. there: was no ſuch 9 85 28 wills in tl 
court, & except by particular cuſtom: The notion and the word u 
borrowed from the civil law. The will therefore by the authori 
given by the ſtatute. muſt be the lat will; and it has in ſuch tt 
E been interpreted with ſome ſir:&neſs : Haber is a word uſel 
„and therefore a man can't, it is held, deviſe lands * he 64 

— at the time of the deviſe. 
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The 3 of the ien laws was that where there were two wil 
the latter revoked the former; if the firſt was meant to ſtand, 
was a codictl and not a will. 


Suns. 15. No man can die with foo. enn becauſe th 
latter does always infringe the former; yet a man 1 with d 
verſe codicils. | 

Suinb. „„ 


Perk. 478. 1 latter W does akvay revoke a forwsr 


I ns DO books of civil law, Swinburne and Godolphin, a are many cal 
improperly called exceptions. 


The latter does not make void the 8 when the latter ape 
When the teſtator was compelled— 


=: 5 When by fraud. 


E 
r I? 2 
S 


When by undue influence 


a 
— ES 


* : 
It means in contradiſtinction to Chancery, - ors wills were conſiders 
appointment to uſes binding upon the conſcience. Whe 


Trinity Term, 14 Geo. 3. K. B. 
or there are to wills and the teſtator takes up the firſt, and 
61; that 1 his will. | ell (be? 


When the ſecond teſtament does not diſſent from the former. 


adicil. | | 18 
Jy, 410, and this not only of chateels.. {| 


perl revocations allowed in favour of the heir.“ 


Lord Hale, Hardr. 476. | | 
That a deviſe of lands does import a revocation of a former will 
lands, If he had been ſatisfied, it was a ſubſtantive independant 
pill, be ſhould have held it a revocation whether it contained a de- 
iſe of lands or no. Now here it muſt be of lands. | 


There is no ditinQion between a man's will and the whole of his 
vil; and then a ſecond will is expreſsly and by nece//ity a revoca- 
ton of the firſt. - | | Ep 


(ro. Eliz. this is no judgment; and the caſe 1 preſume to have 
ken ended by arbitrament. 5 8 


ln our caſe now before the court—This is not a recent will, it 
ms made at the diſtance of eight years, it is found to contain a dif- 


krent diſpoſition ; it makes the whole of his will; and therefore 
rakes the former. „ 


[fit revokes not the will but produces an uncertainty or obſcurity, 
this uncertainty or obſcurity bad been in one apparent inſtrument, 
"hat would have been the conſequence? And what in reaſon ſhould 
nabe the difference when upon wo? One of the common caſes a 
Ferfon s nemed, and two or three are of the name and deſcription, 
bey can't take, but the heir ; though never meant to take. 


No perſon in his conſcience can fay with certainty, Mrs. Har- 
Wd was entitled. by 


2 upon Sir Harry Killigrew's will I think, as far as we 
LOO. reaſons and arguments, is in favour of the heir. 
ly of 557 of the diſſentient judge, and the importance and diffi- 
Jol the queſtion, 1 hope, will give me your Lordſhip's pardon, 


1 
But not ſince the ſtatute 


I believe and parol revocations in his favour, that had 


"ny obſcurity or uncertainty have been diſallowed even before. 


3 for 
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564 Trinity Term, 14 Geo. 3. K 5. 
| for entering ſo largely upon the caſe, and takino un 
Lordſhip's time, as, I fear, I muſt. ; ng up ſo much of 50 


[Lord Mansfield—We are very glad to hear you.] 


* 
” 


= 


Aliud teflamentum is no more than aud as to the form. ft 4 
not imply with certainty aliud as to the contents, 1 have bas 
down the caſes upon all the report. 


Perk, 54. Plow. 581. 4 Rep. 61. ſtated by counſel for | 
plaintiff, and ſhe had ſaid that the will beiog in wing 
will preſume lands. | | 


Finch replied, that as animus teſtandi was veceſſary to mul 
animus ræuocandi was neceſſary to revoke. N 


That revocation was not vocabulum artis, fo as to conclude fr 
evidence on circumſtances of their confiſtency ; for the ſecond u 
. might be different and not of lands, and then even the civilians he 
it would not have been a revocation. 1 C. 291. 


The court, 1 apprehend, held that if the deviſe had been of lan. 
it would have been a revocation. | 5 


The concluding reaſon js, it may be a confirmation. 


I ſubmit it cannot be here; if there is the l difference stot 
property itſelf diſpoſed of to Mrs Harwocd, the variation 1s fatl 
and it cannot be a matter of firm merely as alteration of a truſt 
there was none in the firſt ; there be no need of any in the ſecot 
without a total change in the beneficial intereſt. 


What can they mean by E diſpg/itions npon a general dent 
but a general difference ?—Unleſs the following words be ſouppoſ 
to reftrain, in what particulars they don't know; this only me: 
| they don't, who may be object, otherwiſe it would be repugnadt 


Mr. Serjeant Hill, with an apology went into the evidence ape 
the trial—a ſubſcribing witneſs, to prove that the ſecond wil 1 
long and the other ſhort ; and that the teſtator almoſt to his dyit 
moment declared, the defendant ſhould: take very lice; "Fe 
there any thing to make it different from the caſes of two F 
one not meant to take, the other you don't know who, the be 
ſhall take, 1 


General rules muſt decide * property; and your Lordibl Wi 
not depart from them, un\eſs upon pafticular circumſtances in 


wonld do an injuſtice. 8 you do this by giving it 19 the ; 


— OY 5 * . 4 * FT 
Trinity Term, 14 Geo. 3. K. B 565 


Im vo body capable of ſaying poſitively, in this caſe that their 
u clear againſt him? But a degree of injuſtice muſt be done, 
ge know not to what extent, by giving the deviſee under the 
(ſt will her whole claim; who could never be meant to take en- 
uh the {me under the ſecond, and might be meant not to take at 


l. . 


| one of the caſes alluded to—deviſe not revoked, though the 
ſe and inheritance were to commence at the ſame time; for it was 
ap a revocation pro tanto, ſo as to poſi-pone the inheritance given 
ly the firſt will, to the leaſe given by the ſecond, and it was appa- 
ent it w2s not meant to revoke the former deviſe, other than parti- 
th; And therefore the court confirmed the former deviſe, ſs far as 
t was ot altered 5 according to the meaning of the teſtator, a ppa- 
rent upon both the wills. 


Here the will cannot be, 1 ſubmit, of other lands, as in Salkeld. 


No land at all—I have ſubmitted in the beginning of the argu- 
nent this cannot be here, 


Lord Mansfield —Y ou need not 20 through the caſes as it went 
firty years; the bar will take a note of them; and the court will 
nthrough them all. | R e Wy 


You are right in ſaying this cannot be a fetal confirmation, or of 
vlanis at all; there are ſome arguments in that cate which do not 
ul with tis. ned 1 


In 
r 


Mr. Serjeant Hill continued I fee, next there is an argument > 1080 
hor the inconvenience and danger of ſuffering an exiſtent will to be Boe = 


norm away; which is the concluding argument. This might have 
ten a very good reaſon at the time of the trial, for admitting evi- 
dene with great caution ; But it can be no conclufion againſt evi- - 
(ce upon the verdict ; and by the rules of evidence it may be ta- 
182 deed /off, and proved in the ſame manner, and there was no 
(emurrer at the time; no point reſerved. 5 DEE 


Ys danger is an argument in all caſes, and in order to avoid what 
; 


uppoled fraud, the ſtatute reſtrained the evidence that might 
' en given before; but your Lordſhip will lay no farther te- 
om an was then done; your Lordſhip has obſerved that thoſe 
8 have been of leſs ſervice than expected: Nor need there v. wyrd- 
TR ame evidence as of the atteſtation, one witneſs is certainly hamendChet- 


Eo to prove the atteſtation ; and it will always be under the e 


ten MY the court, who will take care that no improper evi- 
ce be admitted. N | 
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deviſe of the lands in D. That this was a revocation of es will, a 
but otherwiſe Finch, And it was adjourned, © 


For the defendant in error Mr, Davenport, in reply— Cru. EI 
72, was in ejectment /?ri#y. In that caſe the teſtator's intent u 


younger ſon, only letting in a deviſe to his wife, paying a reat to 


given till after his death ; and then the ſiſter did not accept, but 


brought before them, and it had been ſbeum that there was a dem 


tht cn. J. Deni of lands in A. afterwards another 


The inconvenience, if ſeveral diſpofitions ſhould be made, b 
whimſical notions or forgetfulneſs, of the ſame property ir "a 
be not a revocation. of the firſt, they muſt be all proved. 


— 
: 


plain, that the eſtate deviſed to his younger ſon ſhould ſtill 90 to] 
younger ſon. 5 Ne 
Cr. 49. ſhewed an intent that the ſon ſhould have the reverſion 


Deviſe in fee; twelve years after the ſame land left to the file 
for fifty years; the indenture delivered to a ſtranger, and not to | 


tuſed. 


A deviſe to A. in fee, after to B. in fee, in the ſame inſtrumet 
is not a revacation; but they were joint tenants. All the ju 
Walmſley, held it not a revocation longer than for the term. 


Lord Mansfield—This is nothing to the caſe; but it is clear wh 
to a ſtranger, being inconſiſteut with the deviſe _ 


8 


Mr. Davenport — It was only to ſhew the court would unf into 
inſtrument, to ſee whether it agreed with the former. 


The court obſerved, that if in this caſe the ſecond will had be 


for five years to Mrs. Harwood, it would have ſtood upon firo 


grounds. 


. Serjeant Hill—Contents of a latter will unknown will not 
revocation of the former, I agree; but if any thing appears of o 
ference, then it lets in the uncertainty I have objected. They 


oued in the court of Common Pleas as if the ſecond will wa ſo 
poſed produced, though certainly not. 


The finding ſome difference is no more than your Lordſhip a 
have preſumed, How will this conſiſt with what was g 1 0 
relied on, upon authority of caſes, that your Lordſhip will 7 
nothing, and muſt not ſee the evidence upon the circumſtances 
ever ſtrong ? 


Th 


— 


„ 


— 


That a negative found, that the defendant had not deſtroyed the 
This is not preciſely ſor; they only ſay they do not find ſhe 


will. h is as if they had ſaid neither way. 


bd, whic 


lod Mansfield The jury can't find a negative, unleſs ſoch an 


ge ie proven by an affirmative. One may juſtly ſay they have 
ut ſaid a word about it.] e 


Glazier and Glazier is clearly diſtinguiſhed ; becauſe your Lord- 
tip cannot here preſume the deſtruction of the ſecond vill. 


It is ſaid revocations are not to be preſumed. It was never con- 
ended that they were; any more than diſperiſons of the heir. 


The title of the plaintiff in error, under the fi will, is nat ſub- 
ſtent now. | | 


the ſtatute revocations of lands might be by parol. Sins 


It cannot be ſuppoſed the deviſee of the firſt will would cancel 


by the ſecond. The heirs cannot be worſe, it may be better. But 
it has been already admitted, that no preſumptions are to be made, 
either fide, : oo 


ber zt that by knowing one caſe thoroughly you will be led to the 

tnowledge of many others. And Lord Somers, that this principle 

ſuns through all the books. And, in truth, the laws cannot other- 

ile be a ſcience. 1 „ 1 88 5 
8s to implied revocations, the ſtatute has made xo alterations. 


Upon the words of the ſtatute, which requires writing ſigned in 
tte preſence of three witneſſes, in the preſence of the teſtator, a 


un without containing any deviſe of lands. 


fan, Therefore the ſtatute of frauds does not alter the caſe at all. 


YT OP ; 5 To | 
Preſumptive revocations before the ſtatute are now taken away. 


x . J in | 1 iti 
that the revocation cannot now be in words, without writing. 


to * — mm nt pr mmm ngengnepregnanynyy nn eee 
cie . 5 
; 1 legis eſt complexa et concatonata; 

Mm 8 83 ? . . 
demum vere dicimur ſcire cum reſpon, cauſas invenerimus, 


the ſecond,” Why ſo? Her caſe can't be 4efter, it may be worſe, 


is the wiſe doctrine intorced by Coke, in his commentaries on 
Litton, that the learning of the law is complex and linked toge- 


ning with the requiſites of the act would be good, as a revoca- 


The writing is found; the due atteſtation; and no cancelling to be pre- 


% vere taken away before as much as now. The only difference 


— — 
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50 Lord Mansfield—We have no queſtion u 


ling. 7 


is therefore a revocation, or neceſſary as part of the title 


ſee the inconſiſtency. 


heritance and rights of the dece 
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I have not defignedly miſrepreſented any-part of the ae 
What my Lord Cowper lad. in the caſe of Onim; ang fen 
in part diſallowed by Lord Hardwick, in ſeveral caſes in F, 1 
pon it in this caſe, Il 


not an application to relieve in equity, upon an accidental cancel 


Serjeant Hill continued—We have then moral certainty, dot ma 
thematical certainty, that the ſecond will did ar agree. The ſecon 


| 127 I am {ure 
I have no objection to conſider of a venire factas de novo, 


Lord Mansfield—T have no doubt we can grant a venire de nov 
if the caſe warranted ; but I obſerve you do not pray, as holdin 
the evidence upon the ſpecial verdict ſufficient to defeat the title o 
the plaintiff in error. CCC I 5d 

Mr. Davenport hope the court and Serjeant Hill will excuſc 
me for being ſhort in my reply, as I was in ſetting out. The jury 
have profeſſed themſelves ignorant of the contents; I conclude yo 
Lordſhip will not go out of the verdict, or know any thing of then, 


I admitted before that there were three ways of revocation. | 
Expreſs revocation by the Ratute, 10 0 1185 
Inconſiſtence of two wills. 5 
Revocation by act of law. 


The will, it muſt be ſuppoſed, the jury concluded to differ; be 
cauſe it was another, and therefore not a tranſcript merely. 


I only cited Cro. Eliz. to ſhew the court muſt ſee the contents, i 


| It is then as in Hitchin and Baſſet, and the caſe of a will is ot, 
as by the civil law, the ſubſtituting another to ſucceed in to the i 
aſed; but it is an appointment of ues 
which may be created to ſeveral perſons; and a revocation "4 " 
one ſhall not affect the reſt: So that a ſecond will not necefarty 
plying a general alteration, or . perhaps any at all, as it may LY 
eſtates acquired fnce the firſt, or if of the ſame eſtates, Jet 4 | 
prejudice of a former deviſee, cannot operate as a revvearn", n 
be ſhewn that if expreſsly revokes, or is inconfiftent ; and to have 5 


Trinity Term, 14 Geo. 3. K. B. il 
— EL : 5 w_ — 
10 it muſt be inconſiſtent throughout, But no inconſiſtency is to lf 
"elmed, or can be extended farther than it appears'by conjec- | 


qres on reaſon or probability. * 


1 another will does not diſſent from the former—is the ſixth 


1. Rood over for a third argument, x i 
Lord Mansfield —It will be very proper to look into the hiſtory, | kl 
nd that caſe which has been decided. | ; 1 
{will fate ſhortly what principally. ſtrikes me at preſent, Though, 1 
s to perſonal eſtate, the law of England has adopted the Roman 1 
l, and the conſequences of it, yet in deviſes of lands they differ. . „ 
4 will, in the civil law, is an inſtitution of the heir; in our law it's 1 
te appointment of a particular perſon as deviſee to a particular eſ- __ = 
ate: And upon that principle, before the ſtatute of wills, when " 
nds were deviſable by cuſtom, a man could not deviſe any which _ 
* had not at the time of making his will. . N 6 3 
[t's upon the ſame principles, but carried too far by ſubtlety, that | 

: | q | ” WE 6 

there have been revocations contrary to the intent; where the teſta- 1 
ur has made a feoffment, or the like, becauſe he has made a new 3 1 
ppointment. | ES. j 1 | 
| | | | ll 

0 . FF 4 3 yp | 4 8 | * N 
With regard to Jand, a ſubſequent deviſe muſt be inconfiſtent with | | 


former deviſe, or the former muſt ſtand, unleſs expreſsly revoked; and 1% 
{it is an appointment to take effect at his death, and no contrary . 
2pontment, it muſt take effect. 5 mt 


Ie 
— nen 
Get 2 
— c 


If there be an inconſiſtency in part, this revokes as to that part, 
bit no farther, If a man has given an eſtate in fee, and afterwards 
tles an entailed eſtate, or for years, in the firſt caſe it is a qualifica- 
lon, in the other an expreſs revocation of the former eſtate; becauſe 
he evidently meant not to give him the ſame eſtate as before, but a 
Here one. What is the queſtion upon this caſe? We are upon a 
270 rerdict; the argument is preſumed. A vaſt deal has been 
a Upon the verdict, and I can't think what was meant by ſtating 
. axe of Mr. Lacey's eſtate, We are to ſee the concluſions up- 
tp verdict: The heir is entitled by deſcent ; there is a will, 
= by A, ſtood at that period, defeats his title; and then a ſe- 
Mo i, not known, or the contents: They do not find whether 
8 Wed, or ſub/ited to his death. | 


0 . | : | i : 5 | 25 
f the third argument, for the deviſee, the plaintiff in error, 10 June, 
erzued—By the caſe of Hitchin and Baſſet, even in the opi- '77* 
| 7 F | nion 
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wore the firſt, 


x = 
— 2 — — 8 — Lars 
— ——— — / : Fry £00 
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, 


vocation of. them. muſt be .expreſs, or n abſolutely in 
cookſlent, or there is no. revocation, | 14g 


ing of the Jamie property as the : firſs, in a An perſon. 


cation. 


been for. a finding, which ſhews' it does not, fo the ſecond 1 * 
have the ſame preſunption in. it's. favour ;. or rather it ſhall nat be pt 


r . . ” 
©, . ———ͤ — nnn * 2 


0 
| the. firſt of 3 and it has been ſtrongly argued, a ere 


nion wok Lord. Hale, - will, — . 
appears to revoke, will nat revoke lands. oye eat lady 


It might affect Fe or realty, or he mode of diſpokng 
"Mere evidence of a ſecond will having, 8 baun 


It ſeems the 40 of Hitchin and Baſe f Proves ths and gre 
Cro. 51 1 5 | | 


Io * (hafare the — 3 ſolemnly made, the re 


The ſtatute requires that no * be revoked by "FRO 
conſtruction, or verbal evidence, if not revoked — a ſolemn inſtru 
ment in writing, according to the ſtatute, or by another vill. 


If it be by a will, the will muſt be another, 72 and dſp. 


The diſpoſition, ſorely, was not to the beir. 


Upon the whole, is there any - oo. upon the circumſtance 
found in the verdict, taken together, which can amount to a revo 


On the other fide, for the heir at law, defendant 3 in ty l 
8 $ good will, in favour of the deviſee, it muſt be the 4% wil, 


The anceſtor muſt have continued in this diſpoſition of his prod 
pech, ſo unfavourable to the heir, to his death, 


With reſpet to. the gilt will in this 3 it's plain he did nat cn 
tinus in that mind from the making of the firſt will for he change 
his intent, and diſpoſes differently. by the ſecond. And as a will on 
made is preſumed to continue till the-contrary is found, ſo that l 
firſt could not have been preſumed not to have continued, had it" 


h of the te 
ſamed agony it's exiſtence, and continuance to the deat 
tator; it having been found to have been made, and nad fous 


to the contrary of it's exiſtence, once fo proved. 


Vfhen a ſubleq dent will is. made, it has been held that it ty \ 


ſtantive will is a revocation. And of this opinion Was Baron 90 
3 


Trinity Term, 14 Geo. 3. K. B. 


8 


this ſeems loſt and overthrown by the deciſion in Hitcbhin and 


1%. And the-court muſt fd a change of the intent. 


hot have made-anather will, if ke had not changed, the intent 


we it's bid the jury don't fad ia. They find that the diſpoſi- 
dub different: To what: perſons in particula, or 5 


ic has given his eſtate, we don't 'know ; but #75 we now, that 
qhereas he had formerly made a will, and given every thing, within 
\ ſew pounds, to Mr 8. Harwood, he has nam made a diffe rent diſpo- 
fue. ; . ö 


vocation, becauſe it did nat appear it was of lands, 


ln the caſe now before the court the atteffation proves ö 


in tail, remainder in fee to himſelf, might make the money, to be 
lid out in lands, to paſs as money again. 5 | 


Peere Williams, 27 1. And a man in ſuch.circumſtances, I take 


the money releaſed, and to 
lie ole intereſt is in him. 


[Lord Mangſeld— After he has made his. election. 


| *reant Hi] think before he has made his-eleQion it is lend, 
tall intents and purpoles. | = ep 
Lon of money, where Lord Hardwicke determined that the mo- 
& which Rood as lands, under ſettlement, with limitation in tail, 
. a fee, expectant to the ſame perſon, were not liable to the loan, 
i being a ſimple contract, and the election not determined. 


Ya Mansfied-—This was a:caſe where the perſon, whoſe repre- 
ink, d TOO to pay, had borrowed: the ſum upon tho ſecurity. of 
"ay Fa aring by letter he had money in Chancery to anſwer the. 

And yet they were. conſidered as lands, notwithſtanding this 


Gelaration, 


and vil, they zr gam; 1.5 Knien wilt abt End har 
dae l. , ham! E eritanee a they will ant dd that ” 


And 


| is ſaid in Hitcbin and Baſſet, that they held the ſocond will no 


There it was ſaid, it might concern · otber: He had no other; for 
sto the 10,000/, three witneſſes were net necgffury,; he being tenant 


4, may apply to a court of equity, and obtain, as of courſe, to have 


; ſean If the jury have not found that he deftroyed the 


m Ne : 7˖7˖·.—t- ü 
g - . * 


= _ 4. 


572 Trinity. Term, 14 Geo. 3. K. B. 


And whether the will, if it ſhould appear, ad we can l. 
what it was, agree or diſagree, ſince it 2 ry 
Harwood can ſhew it does not diſagree with her claim b 7+ 
mer, which is now an imperfect title without the fins, the i 
ſhall take for the uncertainty ; for he makes no title under 2 . 
but takes by act of lau, unleſs there be a clear title againſt 5 
And no party ſhall be obliged to ſhew an inſtrument to ſun 
title, except he who claims under it. Now the deviſee * | 

no claim but by the /aſ# will of theiteſtator, continued by hin 
her favour, to his death, muſt ſhew that a will, afterwards . 
to be made, and which, ' primd facte, cannot be 5 
(eſpecially when ſhe was general deviſee of the firſt) did not df 


- 


or alter her title: For unleſs ſhe ſhews bow much ſhe can take 
mall take nothing. But the heir does not want any aQ of the t 
tor in his favour, but ſhall take, often when there was the char 
intention he ſhould ot take, if that intention is impeſſible or leg, 
or there is any failure in the execution of it. 
The caſe in Lev. Tenant in tail deviſing in fee, ſuffers a recover 
and takes back an eftate to himſelf in fee, with the expreſs defgn 
effectuating his will; this ſhall revoke it, and let the heir in to'tl 
etate. - - 1 9850 I 


It is not at all material whether the heir was named; nor even 
he was expreſsly difinherited by the ſecond will, unleſs that will e. 
take effect; for he muſt take, unleſs ſomebody elſe evidently appez 
on the will. If one can ſuppoſe another deviſee, but it cannot 
told who that deviſee was, the heir ſhall take. Suppoſe the land 
given in mortmain to a monk, or to a papiſt, the heir ſhall take. 


© Gilbert, I give all to my mother.” This will not take from if 
heir; becauſe it does not appear how, or of bat eſtate the moth 


ſhould take, | 


„„ Suffer me to repeat, your Lordſhip cannot do an injuſtice by gl 
— ning to the heir, who has a clear title, as heir, againſt a doubtful on 
but if you give to Mrs. Harwoed, it will be againſt the right of tl 
heir; and it muſt be concluded, in part or the whole, agaioſt ti 
8 intention of the teſtator. If he meant to give her the chambers, al 
3 ST the reft to ſome body elſe, or the contrary, your Lordſhip gives h. 
F all, to anſwer the intention of giving her a part; and perhaps l 
0 : | might mean her-wothing, he le edt inn nn 
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1 
0 1 NON Ee EN EE . | TWP 4 rell 
1 It cannot be a confirmation; for the jury have found it differen 


* —— Lord Mangſiald. The ſubject is exhauſted: It has beep extre® 
Ci well argued, and can admit of no new light. 1 55 
„ 5 | Th 


&: 


1 


< J Lac was ſeiſed in fee. He is alſo found by the ſpecial 
Gi > have bad a reverſion in fee, expectant on an eſtate tail in 
Insel of 10,0001. remaining to be ſettled, in hands. 


60 1748. K will was made, which «is found by the verdict to 
hy nw exiſtent, of all his real and perſonal eſtate to Mrs. F. Har- 
l on payment of certain legacies. They find another will, duly 


int particulars they know | not; and J. Lac died in 1767. 


niece and heir at law of Mr. Lacy. 


qurt lays there is a:deviſe: inconſiſlent or - repugnant, or at leaſt uncer- 
un, on the finding, ſo that the court cannot give judgment; nor 
ne either prayed for a venire facias e noua; which this court, as 
1court of error, could have granted. 1 8 
The coutt muſt conclude from fats. found; they cannot find up- 


tion cannot · now be received, as being evidence, and therefore pro- 
er 10 have been found by the jury, not by us. 


The oryibave ſound-thisfor the plaintiff; they have found her 


IN tile. 


When there is .a will, and you don't know to. ubm the teſtator 


is intended, you. can't conjecture he meant to give from the heir. 
vneibing, therefore, muſt be found againſt his title, of the ſame 
ant and. clearneſs with that title itſelf. 


What have the jury found to this title of ehe bein? A clear title 
= the u, No doubtful expreſſions upon the will: For if the 
Fil vere not clearly intelligible the heir. ſhould not loſe his right. 


The heir then muſt repel this from facts, ſhewing this will to 


| , been taken away; fer the deviſee's char title, like that of the 
t law, muſt be taken away by as clear an one againſt her. And 


This is an cjetment brought for-chambers in Lincol's-inn, of 


ted in 1750, and farther: ſay, that the diſpoſition made by the 
(id will of 1756 was di ferent from the diſpoſition of 1748, but in 


They find the tle of "the leffor of the plaintiff in ejectment, as 


01 this ſpecial verdict each part ſays there is a clear title found. 
The defendant in ejectment ſays for ber, as deviſce, and the other 


ance. Preſumption is a ground of evidence: That preſump- 


ter at law, It is rightly ſaid, the heir at law, having a clear title, 
cannot be defeated by a preſumption. Mou cannot gueſs him out of 


8 title o the Heir, or any devi ſee, againſt the firſt will, muſt have 

the death of. the teſtator : For it was lately determined, 
ere a will was made with expreſs words of revocation, and 
| 4 LAW | That 


nimue to 
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Trinity. Term, 14. 
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be another will; and if 70 difference it is not auerher will, but a fe. 


him the reſidue, and puts bim in the place of the heir. But a de 


TO oy 


ſtator, by the car 


that will and that revocation taken away by the te 
celling of the inſtroment, the former will revives. 


What Ss found in this ſpecial verdiet ? They fag a clear deviſe 0 


the chambers in Lincoln s inn. In the caſe of Hitch; 4, 
the jury ſay they do not find the teſtator deviſed 2 4 


will. If the jury had not ſaid it, the court w 

it. And heed, the court would not Web ora 
tion to be of the chambers, if the jury had not ſaid any thing, b 
the jury ſay, (becauſe they know pothing of the matter, they ſy) 
that the diſpaſition, &c, was different, If be had made à ver, 
declaration of the difference, this would waxrant the finding, of the 
jury, but could make no revocation, had it been ever ſo expreſc) 
= by him that he meant to give her nothing, or bad given her bo- 
thing. ie ee | 


- 
4 4 Þ 


It is a different diſpoſition diſtinguiſhes the finding from that of 
Hitcbins and Baſſet, aliud teſtamentum. This muſt have been anctherlf 
will, differing in diſpoſition, not on another piece of paber; for tel 
it would be the ſame will. Neither can apether will be a confirm 
tion, for the ſame reaſon; . becauſe it muſt have ſome difference, iq 


publication. 
A new will, or more properly teſtament, of perſonal eſtate, b 
the civil law, muſt be a revocation ; becauſe it carries with it the 
making of a new executor; and the making of a new executor give 


viſe of lands, in our law, declaring the diſpoſition. the teſtator means 
to be made of his property after his death, is an appointment 0 
uſes; therefore muſt be of lands in poſſeſſion. - And it conſtiiutes q 


- univerſal heit; but there may be ſeveral deviſes, by ſeveral inſtru 


ments, and of ſeveral eſtates, all of which may ſtand together. And 


; this diſtinction is as old as Plouden. 


Vide Brett and Rigden. 


And becauſe a teſtator can only deviſe ſucb eſtate as he has, 1 
this legal ſubtlety, if he make any change in that eſtate, ſo as het 
it another eſtate, in /aw, though with a deſign to effectuate bis 1 
this is a revocation in law. The ſuffering a recovery 1 10 


him, was a revocation, becauſe a change of the eſtates but the 


* 
* 
1 — 8 be 
4 1 0 
* 


7 
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The whole turns upon a fallacy, the ground of uncertainty, The 
aſe is, the heit ſhall not be defeated by any uncertainty: And whe 


x on 


bre is an uncertain deviſe to any other perſon, it is void. * 


gat when 2 will appears certam on the face of it, this is as elrar 
\fide by deviſe as the other by deſcent, and muſt be. averſet by, 4 
ant) againſt it. And therefore, F think, in this caſe, the ſpe· 
al rerdict. has nat found a revocatiun, nor, conſequently, a titie in 
te la againſt the deviſe. „%% OS e 3s 


it, Juſtice An- can add nothing to, what has beon ſo fully 
aa by bis Lordſhip, and am entirely af the ſame opinion. 
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The two other judges of the ſame opinion 


hc E NT of the Common PLZ AS REVERS ED. 


Afterwards, on an APPEAL to the Housz of Lon ps, jupGMENT 
d the Kinos BENCH AFFIRMED. „%%% Wray Wo... 


(t, A worthy friend, to whom T am in many reſpeRts obliged, 
hs given me a Note of Glazzer and Glazzer, which is alluded to in 
tte argument, and ſeems to have been a leading caſe in the judg- 
net; and I know not that it is any where reported, and therefore 
le it will not be unacceptable hefe. It Was thus; B. R. Hillary, 
lm, 10 G, 3. 1770. 85 . 5 
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This cauſe came before the court on a motion for a new trial, a 
wa having been given for the defendant at Eaff-Grimftead. In 
ment, and upon argument, it appeared, wy 


1 — N D. 
r 1 2 * 1 —. 
ID — 1 
— —— — — — = e_ifo—yve 
% 2 — voy oe 


* ” 
_ "—_ — 7/5 _ —_— ag e — 
2 IT > — 3 9 "35; ; 
* 8 = © 6 2 — a” n —— 
— —— — —ä— — — + HA ee 
ce - _— D <r a AH = Fe 
- . 8 
Þ — — 1 * 
<5; La oY 8 
D 9 * CRE V7 


That John Glazzer, having made his will, devifed lands to his 
aft ſecond, and third ſon, and a pecuniary legacy to his daughter ; 
it the girl ſoon after marrying, the father found it neceſſary to 
Er fog alteration in his will, He accordingly ſolemnly revokes 
a by a ſubjequent one, which made oply this ple alteration 
wok ieviſes and legacies; viz, a legacy to the huſband of the 


ler. 


* * od man's death the ſecong, will was found. cancelled. The 
* on, therefore entered, as heir at law ;, againſt whom this eject- 


vas drought, by the advice of af 
\ ugnt, by the advice of counſel, for the lands deviſed 
the fir will to the ſecond and third ſons. 1 8 


; before whom the cauſe was tried, was of opi- 
firſt will being ſolemnly revoked, it could not revive 
3 without 
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776 | Trinity Term, 1 4 Geo. 3. K. B. 


- without republication, by cancelling the ſecond. 


open a door to thoſe inconveniences which the ſtatute of fraud 


- cancelled: by the teſtator; and therefore he was fairly taken to 


the firſt revoked will. | | 


eſtabliſb ſuch a will, (by reaſon of the cancellation) it cannot be pro 


ſarily be ſtanding; and the plaintiff has a right to the deviſes und 
that will. %% 


8 
verdi was found for che defendant. — 


| Upon a motion for a-new trial, Dunning, ſolicitor- 3 
«tended, ſhewing cauſe againſt a new trial, that the law was ag a l 
by the learned judge. That to ſet up any -other rule, would * 


meant to guard againſt. That the will muſt be preſumed 10 
dead inteſtate. 


(Lord Mansfield, Chief Juſtice—(without ſuffering the .counſe] + 
go on who were on the other fide, contending for a new trial) 
It's impaſſible this verdict ſhould and. The caſe of wills ſeems « 
tbe exa&ly within the reaſon of the rule relative to ads of parliamer 
If a repealing ſtatute be repealed; by the repealing only, the firſt ſu 
tute is revived: S0 a revoking will, by:revoking.or cancelling, reviny 


| Beſides, if the cancelled will could never be given in evidence 


duced as a revocation of the firft will: So that, that will muſt necel 


| Yates, Juſtice—I am of the ſame opinion: There is a caſe 
Onions v. Tryers, directly in point. e 


Aſpm, Juſtice, abſent, as one of the lords commiſſioners in ca 


Willes, Juſtice, concurred, in omnibus. ] 


Corporation of Kingſton upon Hull againſt Hornet. 


| ECLARATION Mates the borough of Ning fon upon Fr , 
D to be a very ancient borough : And-that . 3 
1772, to wit, from time whereof the memory of-man runnet w 
the contrary, the ſaid corporation had been accuſtomed to 2 - 
and of right ought to receive, a certain rateable toll, 1 
8d. for every laſt of lead, and of ſome other articles, accoreins * 
proportions ſtated in the declaration. — — 


Entry on the corporation books, as far back aß. E. 3. 


Trinity Term, 14 Geo. 3. K. B 


— EY] 


g. relative to the perſon appointed from time to time to receive the 
ul, and the payment of it. | hs 


Lord Mansfield left it to the jury, whether they would proſume a 


r, with direct: that variance in the rating of the articles 
ould not be an objection to the claim. 


The jury found for the corporation. 


On a motion for à new trial it was objected by Mr. Dunning, 


tut pon the evidence the jury ought not to have found for the 


kintif; for that they were not.' warranted to, preſume a charter, 


x directed in this caſe; the inſtitution of the, corporation having. 


keen within time of legal memory. 


ally, Becauſe the thing preſcribed for was ſubſequent to the ex- 
ſence of the corporation, which was itſelf within time of memory; 
that there could be no egal preſcription 


That as to the caſe where a recovery was. preſumed, from a 
carge in an attorney's bill, it was nothing but evidence of ſurrender 
c tenant for life, for the purpoſe of making a tenant to the precipe. 
bit arecord and deed in pars are very different. 


! 


The caſe of the Earl of Leiceſter, I know not 


[Lord Mansfield—If it was Sidney Earl of Leiceſter, they loſt the 
lite, I think, for want of preſuming ] | 


(hl always pay all poſſible reſpect and deference ; ſomething which 


Other cauſes : 
10 7 % 144 , 4 = . i - „ ; - 5 « 

> calcs, and therefore I ſhall not cite them. I only ſubmit, 
d d 1 : 1 © TOI 

8 5 lar as J have been ever able to learn, there have been no 
mm Solon aint gs on i es Md 


\ * pon e he, remember, before our laſt nullum tempus bill 

"pk mt of, a caſe where long poſſeſſion (ſuppoſe an hun- 
8 ae rer as a bar might be evidence for preſump= 
br 9004 od in the caſe of Maidſtone, ſuppoſing the title could 


15 and law N NS WTI AL EY ws 6 Ds 6 . 312 5 
den de , ful commencement, poſſeſſion of eighty years 


4anſt the church, any more than againſt the king.] 


» i of 


There was a great variety of evidence from the corporation books, 


what it was. 


belides theſe caſes we were informed of an opinion, to which 1 


ben faid to have dropt from your Lordſhip at nf prius, and 
Your Lordſhip will inform us of the circumſtances of 


42. . 1 NN TOR "FR ID 44 | _— 
ö ſoppoſing the eſtate could have a legal commencement, 


eſumptive evidence; though no title is a preſcription 


978 Trinity Term, 14 Geo. 3. K. B. 


| Mr. Dunning—l did not maintain in the fu! extent that a chirti}i 
—_— cannot be preſumed, antecedent to the date of legal preſcription = 


The attention the law pays to the periſhing nature of chart 

j however politic it might be if the law would extend it farther I | 

| cends no lower than 1123, the year of R. 1. acceſſion. Till hol 
to whom it belongs ſhall think fit to reduce the time, I © ad ; 
the courts of law will not amend the law. e 


The caſes before your Lordſhip might be where the whole hel 
of poſſible time was open ; but here they muſt preſume a tl fu | 
ſequent to the term of preſcription. A e 


A charter of confirmation is produced, which is a thing _ 
ſidered not neceſſary in law, and yet the effential original charter Ml 
to be preſumed loſt, without proof that it ever exifked, | 


At one particular period they uſe in their entry [this I think wi 
168 1.] the words © and the following rates added, then certaifff 
rates are ſpectal'y ſtated. They then thought them ſelves poſſeſſq 
of the legiſlative authority to add to the guantum- or encreaſe ti 
the number of theſe tolls. If it ſhall appear to the court they ha 
not better ground to go on for the tolls they now claim, I ſuppoMf 

the court will hardly aid them in this fngular idea, whatever mal 
be thought of the other point of preſcription, which by this varian 
they ſeem to abandon. es 1 


But the corporation received a charter from Charles the 2d, whi”h 
in confideration of repairs confirms the duties with certain exception 
if the corporation had been in poſſeſſion of a claim without rejiri 
tions, would they have accepted one with /o many ſuch reſtrictions. W 


I conceive that no fiction of law will make merchants tradin 
liable to theſe duties ſo varied, ſo different from the ſuppoſed auth . 
rity; and that this authority cannot commence by preſumption W 

modern times. * 


Lord Mansfield — Had you inſpection of all their entries? 


Anſwer — We had a certain confined inſpection from oe 70 | 
1575, and a little antecedent, and ſome papers relative to t 
tries. FFM . | 


Had you any inſpeQion of entries from 1441, and between OY 
time to 15757 


| 


PW 


$79 


— 5 yh — 7 
Trinity Term, 14 Geo. 3. K B. 


Mr, Dunning in anſwer to this ſaid—There was a book which 

4 it related to R. 2. written in court hand, but in very bad 
- 1 otherwiſe, he ſaid, he fancied it would not have been 
( : . | | | : | | | 


rr difficult to him. 


Lord Mansfield ſaid farther, that great length of poſſt fon, 
hoogh not operating within the ſtatute of limitations, is yet frong 
aidence of a right beginning if there can be any, 1 


1 ſt is very properly anſwered on your part, ſaid his Lordſhip to 
li. Ding, by obſerving, that not even the borough itſelf is a 
rough by preſcription. | 5 


[have no opinion. The evidence is ſtated of a port before 5 R. 2. 
nd if a port, and there were any duties, thoſe duties muſt be in 
oaſideration of the port. Sayrcriffe was the name, dudum of what? 
Nat the river, obſerved Mr. Juſtice Afton, but certainly the port. 


. Mr, Dunning contended—T hat the Hull, formerly called Sayr - 


riſe, meant the river of Hull, from whence the town took it's 
ume; and not the port. 


lon comes within very narrow limits A very ſpecial kind of pre- 
ad that tb15 charter is 10%, and the others are preſerved, 


{Lord Mansfield—Are the duties now in queſtion of the ſame ſpe- 
en with thoſe granted by any of the charters ?] ) | 


Nite, | underſtand it appeared that as to moſt part they were; 
Kt not as to all, 


| J o go to the Houſe of Lords. 


I was further argued accordingly on the 10th of Tune, and Mr. 


ls Caſe, | 


i 


Impro ri ti 2 | 5 : 
ten wi. on profumcd to have been made and the preſumption 


in the _ of legal memory, namely in the reign of Ed. 3. 


One ground ſupports the verdict, if any proof of it; upon which 


Then faid Mr. Dunning, as to the ſecond ground, the preſump- 


kmption ; that there was ſuch a charter between 1 392 and 3 


Lard Mangel ordered to ſtand over till the next day, he being 
xe contended, that a charter might properly be preſumed in 
reign of Ed. 4. Grant of the crown preſumed 


The 
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affected by the preſumption was introduced within time of m 


ſumablr, it ought here to be preſumed ; and the jury not to fit twent 


/ 


The poſſeſſion appears to have been undiſturb 1 
dred years; there is expreſs evidence a ed for three | 


3 © . ; throu hou . 
and implied evidence as to the reſt, there being n ti 


Will a recent addition of duties by the mayor and aldermeg 
hilate duties, to which they were entitled near three Wand * 

He concluded with repreſenting the roinous ſtate in which 
duties was preſumable. | t 5 | 3 EST | | 


Lord Mansfield] fancy Lord Leicefter”s caſe was, 0 recove 
upon record to be found; upon-aſking the jury what they beliey 
af the recovery upon evidence they preſumed. © 


And this was Grenv!{e's caſe, and the recovery preſumed in t 


Mr. Dunning faid, (as to the Earl of Leicefler's caſe I belirt 
that the rolls were wanting during that year, _ 


. Lord Mangſield— That makes it a very clear caſe indeed. 


[Lord Mangfeld Vou know in the famous cafe of Lord Purbi 
they could not find the exiſtent patent; but the entry was admitt 
as evidence upon an excellent ſpeech of Lord Nottingham, thou 
_ cannot create the title of viſcount, though it might of bac 
net.] — 


King and Carpenter was cited of preſumption, where the artio 
Mr. Wallace again urged That if the firſt propofition laid dog 
as the foundation of his argument was right, that a grant was PA 


four hours longer without any proſpect of new evidence, to tf 
whether they could find a poffibility to think otherwiſe. That 
there ever was a ground of preſumption there was in this caſe, | 


Mr. Dunning, contra that he had nothing to add upon 155 
to the propoſition, whether the grant, if it be preſumable, ougnt 
be here preſumed. ek OS - 


As to the deplorable diſtreſs | of the corporation and on - 
ſtake, and they fighting pro arts et focts, if there was any tr } 


— emcee — 


Ilinity Term, 14 Geo. 3. K. B. 


1 . 
i infru@tions on the part of his client, the other — tolls 


vet nty times more valuable, and | adequate to the e * 
ga of the por t. 


That this was not the fuſt caſe of — kind that had 0 Aa- 
v with this corporation; for that there had been another conteſt 
wle, only with different plaintiffs a few un ago ; ; and _—_ 
ten pot their right. upon the * of . 


hit it was not impoſſible on time given on either ſide to a 
ter caſe, that he thought a careful — of the books would 
pode ſomething material. 


{is alſo very ca that every reign has — . 
ters down to Elizabeth; and yet this charter is unfortunately not to 


be found, 


&s to Lord Leiceſter's caſe, Mr. Dunning ſaid he underſtood the 
krifion had been about an attorney's bill, which gave evidence ſa- 
wlaCtory in point of fact, if it had been competent in point of law. 
lndypon inſpection the whole rolls, either of that reign or of that 
ar, were found wanting; that this was what had been repre- 
knted to him, though he believed not by any body who had a very. 
curate knowledge of the caſe, and that, if ever looked into, he 
touzht it would be found ſſomewhet like this ſtate of it, whether 
avcre a % pris caſe, < or more me determined. 


That he hoped, the more antient caſos OY be of {all leſs im- 
Pirance as applied againſt him. 


That the caſe in Shower, on a claim-of coals imported, turned 
pon. older. points. | 


ded upon the mere right; F but u pn: an information not. 


and cry the hundred could not be witneſs. F 


Nor for pariſh dues, nariſhioners. 


Nor I 
dall now to releaſe.] 


[57 1 
dence againſt the crown 
me. EIEN 


* Teſtis in cauſa ſui privatà non eſt audiendus. 
MY They 


The firſt obj. Gion was, that | in a quo warrants the crown is con- 


Another, a8 to che competency of the melt leg, for that on an 2 | 


gates of however ſmall ſums, witneſſes upon wills. (les 


Another, that a 3 in. 1 caſe of a private perſon -was not 
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tive rights allowed and recognized roger | 8 
time of memory has been judicially,. or by parliamentary uthori 
phon, which muſt be 


confidered-as a nuiſance; fails of prefcri 


immemorial. continued right uninterr 
interrupted than by wrong. They find that in the time of ©4, 
Coals were complained. of as a nuiſance; t 


there is evidence of an exiſtent — nw right ; 5 | 


1 caſe in Coke, I think, will not diſagree with my ideas 1.5 
with the cauſe thewn for a new trial, when I ſhew what I do af 


I never meant to fay, that grants of the crown were nor pteſu : 
able; for the law always founds preſcriptive corporations upon pt 


ſumption, 


grant, in a caſe where uſage was not referred, or referrible, to a tin 


Beyond memory. - 


_ The firſt caſe cited on the other fide Mr. Dunning juſt ſpoke te 
and then proceeded to the ſecond, which he ſaid was of much grea 
ter importance. Namely, ſuppoſing the crown when granting 
manor was ſeized of the advowſon, whether it ſhould paſs by Wi 
grant of the manor cum pertinentizs—that the court held not, and 1 
perhaps upon ſome old ſtatutes £1 


[Lord Mansfield —lI ſuppoſe upon the ground that the crown mul F 
_ «prant by expreſs words; for in the caſe of a private perſon it would 


be acknowledged good. ] — 27 417 


Mr. Dunning continued That neither in this caſe laſt mentioned 
nor in the caſe before; was there any thing to confine the preſumpai 
tion to a time within legal. memor x. Ty 
| — = 71 2 e 41 8 . = 

As to the charter of R. 2. that if the court could tranſlate it 20 
granting to a port then exiſting, all preſumption would then be f = 
neceſſary and out of the queſtion; the duties would follow of couricy 

But that conſ 
dering the charter he could not, either in grammar or 5 ; 
it leſs than a creation of the port. The king, ſpeaking io mere 


* 


* 


na 


| # :Cenſuetudo ſeme! reprobata non poteſt. amplius inducl, 


- 


I EG qcclares—conceſſimus quantum in nobit; what is the meaning 

. difying clauſe, if the corporation had at.that time a port 
Le incident ?- He added, 1 imagine it was then dandted, 
aker the king could grant to others io make a port, though he 
Al make one himſelf. „ | e 


gad beſides the charter farther: ſays in meliorationem ejus villæ, 

% et berredes habeant portum, is it the phraſe in granting an 
Fling? Concſſmue partum would-have been intelligible; all 
A. ret is ſurpluſage'; or contrary to the idea maintained againſt us. 


h the charter, which would: have been of no uſe if this way antient 


7 


Whether the port Was cteated by the charter or ; not; Sayrecreek 2 
lu Seqreriffe qu.] was the name of the fream which was called 
A at the time of that charter. „333 l by rye. Þ 


If the corporation had-the port before, could it have been annex - 
n ulle by the inſtrument ? But if the crown intended an. annexation 
future; and the reſult of the inſtrument, then the court will ſee 
ke crown had the erecting a port in contemplation, which, When 
quied, was to: be annexed to the town of Hull. | | 


Granted, that they were tothave a port ata quad paſſint ædiſirare 
lan laias ef ſtaiet has, theſe ate things without which a port cannot 
m—quoys and chr; therefore they were to do what was neceſ— 
ly o make a port, there not having been one:antecedently, | 


They were to this port, and to t pur poſes? — Ad defenfionem 
anentatrenem emendaticuem-et ſalvationem ville prædidtæœ. This 
lo be to the preſervation and encouragemebt of the town, by 
mug them commerce, which till chen they had not; and. a port, 
wich till then they had not. . „ 


ley are to do this, which the eharter autkoriſes them to do, with- 
;"Pracament from the king and his heirs z theſe words import 
10 0 authority to. make a port, to raile ſtaithes and-quays:; 
hey ale works of their own hands ' ſhould be fully enjoyed by 
ul; mw any farther recourſe to the regal prerogative; which | 
= ve been unneceſſary and very unuſual, if he had granted 
pott already known and defined by certain limits. 1 


_ of 1 E. 3,——quod conceſimus in auxilium ville noira pr 

0 8 a toll % rebus venalibus ad eandem venientibus with- 
"7 linQion between alien or citizen, The goods are of va- 

= .rious 


Trinity Term, 14 Geo 3. K. B. 


by admiſſion on all hands, did exiſt ; and- it would haue occur 
| before in the antecedent charters, of E f & 3. if the thing had tl 


rious ſorts; ſome by land, ſome by ſea; ſome of this — , 


theſe. | 5 


charters if ever thought of, or how not thought of if t 


1 truſt, it will appear, that the port irſelf did not before exiſt; 2 


cbarta, and to divers ſtatates and precedents in the books, expfels 


growth, ſome of foreiggg. 
28 E. 1. No ſuch word as port —no idea anſwering to import 
Non; no ſuch word as landing, or any word equivalent to any 5 


It is unaccountable how the word port ſhould have eſcaped tboll 


port before the time of R. 2. Vain 


In the charter of R. 3. it occurs very frequently when the 


* — 


exiſted in the town of Hull, | 
This information -convirices me, and will, I truft, your Lordſhi 4 
that there was no charter granting duties antecedent to R. 2. becauM 


the difference of the words in what I conceive to be the chatte 
antecedent and ſubſequent to its exiſtence proves this. 4 


E. 3. Statutum de præregativa regis, if the king grants a man 
and the appurtenances, the advowſon will not paſs; ſo in this cali 
if the king had the duties, which by the caſe before the court il 
neither had, nor could have in this caſe, they would nat have pal 
by the grant ef the port with its appurtenan ce. - 


Submitted farther, that the king could not have the” duties, uni 
by act of parliament. That in the time of James the Firſt, by tl 
arguments of Sir Jobn Davie, and Yekverton, it appeared, if it wel 
decent te ſay it, where two ſo great men differed, - that what ai 
there called common law duties were never in the crown by comma 
law, but aroſe by the ſtatute. And Lord Vaughan fays, he wonoel 
how ſo great a man as Sir John Dawie could doubt. Lord Hard 
-wicke cited this caſe. Vide ; Wm. Bm 


12 Co. 34. Cafe of cuſtoms, fubfidies, and impoſitione, Lord ( 
refers to the ſtatute 34 E. 1. de ftallogio non concedendo, io wa 


againſt new impoſitions by the crown. And by the 2210 

7 R. a. jeſt after the charter now in queſtion, mag na 00 an 

other charters of the liberties of the people, were confirmed. 

| | | 1 08 a | en PILE Ls OE: 4h | 
There are many inſtances, in which the power of the —4 

now under ſtood reſtrained, in which in before was not ſo un 


5 nn to 
"There were in ſeveral borough towns preſeriptioms con © 


—— * 1 - 
— _ _ 


t and civil rights of ſubjects, and detri mental to trade. Theſe 
F ntainable now, nor were.three hundred years ago: There 


a 
11 14 503 preſcription to ſupport them. 5 


11 been laid (and if this bad been a caſe where the crown might 
re had the duties in conſideration of repairs, it might have been 
applied to this if to any caſe). It has been ſaid, as your Lordſhip's 


nion, that if there was a ſtrict legal preſcription, even an act of 


ment ſhould be preſumed: But this would not be a caſe of ſuch 
efumption 3 NOT A caſe in which, I apprehend, the crown could 
jure granted duties. The crown has the opening and ſbutting of the 
jets for the dfence of this kingdom; but ot to make gain of them: 
The one is protection, the other expilation. 


It was very natural in the time of James the Second they ſhould 
mph, at that nice juncture, for new duties to be granted; when they 
noht foreſee their uſurped duties were in probable danger of 
Cling, ON, 


It was ſtated, that King Richard had the port and duties in fee: 
Init that he never had the duties ar all, If he had, they muſt 
ke been granted to the corporation, under the term profits or cuſ- 
in, or ſomething implying. a burthen to the ſubject and benefit to 
lte corporation. | 


lon, that it was founded in uſurpation, and could have no /egal com- 
mnement in the time of R. 2. unleſs by ſtrict preſcription, or rights 
punh incidental ; neither of which, I contend, have place here. 


me of the points: For if this claim could never have a good com- 
kncement there could be no preſcription. 


Argument continued. 
Vaughan, 158. [qu.] 


. , Ves. 62 1. Corporation of Exeter. My Lord Hardwicke lays, 
thus been doubted, whether the crown can have theſe duties, 


3 by an act of parliament preſumed to be loft.” And 


dn the crown muſt have it by act of parliament, which muſt be 


thin he | | 5 . . 
10 e of memory, how can a corporation or private perſon claim 
? pr ſcription ? _ | 


mm; = "TAR 


4 5 | 
1 hers e 1 | f >ſcrinti 
de natural rights, againſt which there cannot even be a preſcription. 


A — 


— 


Lord Mansfield—Y ou go upon a ground which quite overthrows 


| ubmit, as to the claim of duties, under this ſuppoſed preſcrip- 


the argument between Sir John Dawie and Yelverton. It, 
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had been ſaid: And therefore that he ſhould only make an obſer 
court would not admit the juſtification for failure of production oft 


letters patent; and there the danger is ſnewn of preſuming 


mon law to let in ſuch evidence of a deed, And that was a deter 


I don't, however, object to this obſervation ; becauſe they ought Ml 


but conjecture, that it ever exiſted? and that defeated by very ſtr , 


port duties, which ought to have been left to the jury : 


Trinity Term, 14 Geo. 3 K B. 


Mr. Wilſon— That it was hardly poſſible to add any thing to w 5 


tion or two. 


That preſumption of a grant cannot be but where there is ro | 
for preſcription, nor preſcription within time of memory he ar k 1 
from 10 Co. 88. treſpaſs. Juſtification under letters patent * 43 


when it might, for ought that appears, ſome way or other 1 vs : 
rent, 1f it ever exiſted; becauſe if ſhewn in evidence n : 
eraſures, or the like, might appear; or conditions or limitatin; Ml 
the deed: And it would be ſubverſive of the true reaſon of the 65 l 


nation in which Lord Coke himſelf deſires the reader to obſerve. t 
all the judges of England concurred. 3 


Beſides, the corporation have refefred to their own ordinancf 
which they would not have done if they had known of a grant ii 
titling them. E 


CourT—lt is not an ordinance, but a lift preſcribed and ſet dra 
refer to the original grant rather than to znfertor evidence. 


Argued farther by Mr. Vilſon— That their petition to Cronu 7 
proved they had then no ſuch right: And if fo, all antecedent cf 
dence muſt be out of the caſe. | 4 

That the corporation would not be conſidered in the light of 
private perſon, who, by accident happening in the family, m8 
naturally loſe the evidence of their title, without the loſs being 
matter of public notoriety, or even known amonglt themſelves, in 
courſe of years after it has happened. That this was not the q 
of the corporation of Hull; and that in fact if they loſt, as appear J 
none of their other grants, how is it that they have loſt this ang 
And ſtill more, how can it be taken for granted, and with not" 


preſumption to the contrary. 


[Lord Mansfield —Th* ground upon which this applicates. 
been made for a new trial (and which has been very ably ſuppor' 


is this that there was no title made out by the plaintiff, for W 

And it WM 
| 1 
part of what was left to the jury was not proper, 10 be ſure 4 
trial ought to be granted. | | - 


iſt, 


4 


— 


— — 


—— a 


1 That there was a port exiſtent before the time of R. 2. with 
„ duties; and to prove this they allege, that if there was an- 
- ſach a port in the crown, the duties might certainly be 
1 4 by evidence of «ſage muſt be preſumed to have been 


ated from time immemorial. 
b 


this be true, there is an end of the new trial ;- the jury had 
ht et them which was proper to be left. 

1d. Suppoling it to be clear that there was No port before the time 
4E 2. and then an erection of a port withaut duties; it is con- 
ded, that the claim of the plaintiff's may be ſupported by pre- 
lin of a grant of duties between 1382 and 1441. 


[meant to ſay when I began the Angle ground left to the jury was, 
mther upon the evidence they would preſume ſoch a grant be- 
en 1382 and 1441. If it had come out that there was no in- 
heftion before I ſhould have ordered a new trial for farther light. 
(1 lere allegation. where there has been an inſpection, and you have 


non a ſurmiſe of ſpoliation, they can only take it upon the judges 
rgort, | 1 


Now as to the charter of R. 2. From the year 1441, to the time 

eue the queſtion aroſe, there is very /rong evidence (including a 
ſ /19i1g10us period of three hundred and fifty or ſixty years) of theſe 

les taken without ſit or diſturbance. | | 


An hundred years ago 13 Car. 2. they apply ſtating they have a 
nat memorial which Charles confirms. 


Another 4 J. 2. 


: 1 is lid—“ This charter relates to duties, and they lay their 

Claim by mmmemorial uſage and not by charter.” I am well aware 
Wy Mr, Wallace waived inſiſting upon the charter; becauſe the 
Fa 2 upon ſuch charter of R. 2. muſt have been within 
10 memory. But if the Pqlſelſion of the crown, and the title 
ah _ be taken as the ſource of the grant; then it will be 
Ha : tive r1ght in the crown to theſe duties, and from thence 

0 the corporation as claiming under that preſcription. 


as : : | 
= the obſervation, that the difference of the claim was the 
5 this makes no difference ; they reſt their title upon a pre- 
00 however they make it out. 


Then 


"Trinity Term, 14 Geo. 3- K. 8 587 . 


. ince the term deſired to ſee the deeds, the court cannot take it 


1 


588 Trinity Term, 14 Geo. 3, K B. 


, 
— 


0 5 | Then we come to the charter: And it is ſo far from cl 
1 this was a creation of the port by the charter, that, if et 0 
upon reading the charter, I ſhould conceive the e : 5 


} The water and the port are ſynonymous, 


a 


The port of London, the port of Harwich, go miles into the l | 


What is called Sayrereeb? The port: You cannot put anal 
conſtruction upon Sayrcreek, but as the name of the port. It co 
not be called Sayrcreek, meaning the town, in the 27 E. 1. wh 
the name is Hull, and the town called ville de King ſton ſupra H 
and yet it ſays, dudum vocat Sayrcreek, that it was called Sayrcrlf 

a great while before, which the town was plainly not for the real 
juſt given; but the port might. And the very name of ccd 
implies ſomething in the nature of a port, at leaſt it does not inf 
a town. What fort of port, what trade or merchandize, what qu 
and ſtaithes, is another queſtion: Probably few, and of very li 
conſequence, : | 5 = 


Annexum villz they had the port before, but now habeant port | 
in perpetuum annexum ville. 55 5 


Other words ſupport the conſtruction rather than the contra 
Fhey ſhall have the port © without the interruption of our off 
e and miniſters,” which was very important if the port exiſted WM 
fore, and the king's officers had been accuſtomed to collect for ii 
crown: But if the port had been then erected, it would have bei 
underſtood that giving it to the corporation in perperuum, wolf 
have been giving all that could paſs by ſuch a grant, ſeverally al 
excluſively. 1 5 | — 


But there are other arguments, and ſome of them not witha 

weight and force, to prove that the port did a exiſt before. Tha 

are arguments therefore of ſome confideration on both ſides, to pi 

that it did exiſt before, and on the other hand that it did not. At fe 

then it is doubtful; and if doubtful, what more proper to be [eſt] g 
ZE the jury. 3 3 i 


What evidence have they given? Above three hundred and i'd 
years uſage, the ftrongeſt evidence poſſible. —— 


Another queſtion was made, whether the grant could have à 
gal commencement,* 


; 1 
If the queſtion were whether ſuch charter would 2 
claim as a grant in coꝝſideration to repair, 1 would take time toc 


EE Quod non habet initium non petitur finem. 


E 1 
5 


Trinity Term, 14 Geo. 3. K. B. 
— 8 ; ö e I | wy | 6 
ems to be taken in the common pleas by all the judges ;* and 
ir Ha'e was cited de jure regio, ports are like markets.z and the 
| may create ports and make a new grant of them; and authority 
10 of a grant 21 E. 1. to the Counteſs of Devonſhire, —But witb- 
* there is enough left with regard to the granting or refuſing 
dane rial. ke 


— GY * n 


589 


— 


3 


Meidnce is according to the Julje@t matter to which it is applied. v. th 8. 
mere is a great difference between length of time which operates reſolved in 
$: her, and length of time which goes in preſumptive evidence of Tyigen and 


lith., {ill liable to be overthrown by contrary evidence, and not Clarke ſupra, 
ve. 1 17 5 ; . 


I length of time is pleaded in Zur upon the ſtatute of lemitations, 
he jury 1s bound by the bar; though they and the court are con- 
nd in their conſciences, the money was never paid, 


The date of preſcription is fixed (and was firſt fixed five centuries Difference 


1 4 | 83 7 between poſi- 
wo) from the acceſſion of R. 1, but this will be ſofficiently proved | reſorts 


the evidence of no perſon living, nor any written evidence run- tion, and evi- 


ju to the contrary : But any written evidence will go againſt this dence of a 
pſunptive and implied preſcription ; but the poſitive ſtrict and ſettled rene 
uuf reſcription will operate ectually in bar, be the title or the 
ance which way it will. . e „„ 


"ogg 3 ; 5 he length of time 
ythout any intereſt paid upon the bond, may be a preſumption ſhall operate 


lat the bond was diſcharged by antecedent payment: But if the 5 a preſomp- 


| 1 tive preſeri 
ſry ke on evidence that the man was not able to pay, or that he on Via 


nowledged the obligation within a recent time, the preſumption Rex v. Ste- 
| | | phens M, 31 
G. 2. Bur. 


135 | E | 24 34 3—4. 
A charter loſt may certainly be preſumed: I don't know that ex- 11 2 0 


je ' thing which may not be Jupphed by evidence. 


A record (if you can ſhew it ever exiſted) and bas been /oft, you preſumption, 
May Jutply it, „„ | ION : when the ex- 
"0 | | | iftence of a 

d proved, and the thing loſt ; preſumption where the antecedent exiſtence of a thing is proved impli- 


ng} by the exiſtence of ſomething which could not have exiſted without it, Note, this is one of the 
/$0! proving the higheſt, moſt important and cleareſt of all poſſible truths, | 


16 Noſe you cannot ſhew it ever exiſted; yet enjoyment upon a 
gs could not beunleſs by the record, is evidence of the exiſt- 
7 = 4 record, to let the party claiming into the benefit of it 
l ad aFually been produced. 
EO oa aa ; | | 
Qu. the caſe and time to which his Lordſhip refers. 


7 L | In 
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9 Iinity Term, 14Geo. 3 K B. 


In Lord Purbeck's caſe there was no proof of Ig of record. 


15 fat in parliament as viſcount, levied a' fine of hi | 
in / ; unt, d $ honou | 

and enjoyed the title to his death as viſcount. But there wa 2 

1 


proof upon record of his peerage. It happened the argument 
made unneceſſary; for the patent was found: Vet that was oo Me 
tive evidence, for the letters patent might have been made don, 
and there are cafes, within my memory, of patents grante 1 wo 
made out, which did not bind the king? en "ey 


+ called xa? It would be very pernicious ( eſpecially before the late 2 + wh 


ailipęacu the 9 fime was a preſcription agai ? 
nullum tem- 15 b $i againſt the crown) that 7¹⁰ preſumptit 


ws ah; evidence ſhould be admitted in ſupport of the title of a ſubject. 


appears to be one of the inſtances in the preſent reign, where the crown has beer g 
make a beneficial reduction of its prerogative. 8 . : pleaſed voluntarily 


There is a caſe of great authority in Lord Coke, determined by t 
chancellor, who called the judges to his aſſiſtance; and there is n 

a poflibility in that caſe of the preſcriptian having been before tin 
of memory. VV „ 


Read and ſeiſed of the ſaid manor, to which the advowſon of the church 
others, Hil 2 . 
4 Ja. Kimbolton was appendant, and granted the manor, with the app 


the grant did not paſs, for the reaſons there given, an impropriatic 

is made, as under this grant, which muſt have been within time 

memory; and reſolved By Lord Elleſmere, and all the judges, th 
| the plaintiff ſhall enjoy the ſaid rectory, for though, by at 

* The advow- thing which can now be ſhewn, the impropriation is defectire,“ f 

ſon not paſling that the iſſue had nothing in the advowſon to paſs to improptiee 

OO. the time of his grant, yet that a lawful grant ſhall be intended i 

tibus. the ancient and continual poſſeſſion; and that all ſhould be preſun 

. to make the ancient impropriation good, on account of the wal 

occaſioned by time, whereby records, letters patent, and other wi 

tings, are conſumed or loſt. And it is obſerved in that caſe, tl 

ancient poſſeſſion would hurt inſtead of ſerving, if after the death 

the parties, and a ſucceſſion of ages, any objection or except 

ſhould prevail; which, if made in the life-time of the parties, mig 

have been anſwered, but at ſuch a diſtance not. 


There is a caſe from the duchy of Lancaſter, (I don't recoll 
the circumſtances) where I left it to the jury, whether they 4 
not preſume there was a grant from the crown. Iten thoug 
was a principle in law, that upon circumſtances you may leave to 


* There is a very recent and melancholy inſtance, of a patent granted an 


j 


executed, within every ones memory. 


4 


— 


— 2 


Irini 


ty Term, 14 Geo. 3. K B. 
— —ũ. CC — ————— 
— nd theca cited is an authority) to confider- whether they 
5 yrofume a gradt; and they: will confider upan. the elteumſtan - 
a 4 2 court of equity, if it properly comes before them; but 
* on ſo narrow 8 compaſs as fifty-nine years,; whether upon 
«com {t2n008 they ſhould preſume, would have been very proper to 
x conſidered by the jury. | | = EP 


Pꝛſeſſon E pulp e rather more than nine pornts of the law. 
ſer great ſtrides have been made in favour of it: Some which Ser- 
ant Draper has mentioned, of the preſumption of a bye-law, in- 
aid to ſupport uſage which would not have been good without it. 


To be ſure, it was a great ſtride, when rt introduced, to ſup- 
there was immemorial cuſtom that copyhold lands ſhould be 


ke tute of E. 1. but this was done in favour of poſfeſton: And it 


dcumſtances what they may. 


Upon both grounds, I think, it might be properly left to the jury. 
Bit | ground it principally upon the firſt, that there was an od port, 
hmerly called Sayrcreek, with duties thereto belonging, before the 
be time of R. 2. time out of memory. | : 


but eren was it more doubtful, I ſhould be very unwilling to dif 
fro a verdict, upon poſſeſſion of 3 50 years. It is not concluſſve 
ance, and I don't think it's much to grant them the benefit of a 
ect, ſubject to obſervations upon circumſtances which hereafter 
ty come out, and probably be in farther ſupport of their title. 


MY aXEW TRIAL ſhould not be granted, in the above cafe, Dis= 
CHARGED, e 25 


[Priddle and Nappiers, 11 Rep. 8 Mic. 10 Fac. In attachment 


the defendant proprietor of the rectory of Tittenbul, in Scmerſet; 
al makes title from Robert Sherburne, and his predeceſſors in the 
wh of St. Peter and Paul in the ſaid county, as rectors of Titten- 
10 creſaid ; for that the ſaid Robert and all his predeceſſors in the 
what being ſeiſed, and in poſſeſſion of the ſaid rectory and of 
er acres of land, as parcel and appurtenant to the ſame, in 
ha as laid prioty, on the 20th of March 1530, the ſaid 
te f; % his convent did give grant and ſurrender the ſaid priory, 

ia rectory, &c. and the ſaid twenty-two acres of land to King 


laute of diffolutions 31 H. 8. King H. 8. was ſeiſed of the 


| 


591 


called, though, certainly, there was no ſuch cuſtem earlier than eg | 
2 elt. de 


donis an. 13 


hems very dangerous to the ſubjedt, that there ſhould be no reſump- E. 1. A. D. 
in igainſt the claim either of the crown or of the church, be the 1281. 


CURIA OMNIBUS ASSENSIT : Whereupon RULE to ſhew cauſe 


pon pronibition in the Common Pleas, the plaintiff declares againſt - 


** his beirs and ſucceſſors. And that by force thereof, and of 


ſaid 


cc = 
= : e — 

C . 7, pr 5 — —— 

. I 


= SF bay m- AAA 
Na = — _— 
3 
8 r * 
women AAA 


92 


228 


: > \ . g 
* * ' * y 
* & . - 3 © * — 4* „ * a 11 654 4 P X - . 1 L 
£ 1 8 4 1 a 2 . a 5 1 Mor kathy 5 N 1 4 4 Y wy 
d „ 
6 þ 7 — : ; R 7 *. W 5 Sep gods 1 5 1 
, * ib 1 
- : * 
1 ” : * f : » : 
© } | | - | r 
* „ * 65 a 
6 1 a 7 2 . * 
* * a j - 5 
| z : & - + 95 
4 1 
$ . 
; , * 0 5 
_— — „ —— _ — * 6 5 9 — 
— — dS, 
* a 


* 


a 3 


or his predeceſſors, from time whereof memory.runneth not, Ge h 


the eighth of Queen Elizabetb, tithes were paid—and convey 


ſes, whether the plaintiff or defendant have a better right, 


did rectory in his demeſue, Ge. as in q 


lives, and that the defendant preprietor of the ſa 


.T bomas died, and prior Robert ſucceeded him. And after the (i 


the ſaid King H. by deed of indenture, as ſtated in the verdict, 


law, for twenty-one years, who aſſigned to Edward Napper, 3 


| ght of his crown 4 

of payment of titbes, and being ſo ſeiſed, conveyed 8 
the ſaid twenty-two acres to Sir Thomas Free and others 3 nct 

38 of Elia. demiſed to the plaintiff for ninety-nine _ 11 h 
of his ſons or any of them ſhould. fo long live; and averred a 

id reQoty, ſued 


wenty-two acres. 
And defendant, Napper, alledged a grant, by letters patent 
Queen Elizabeth, anno regni 2d of the ſaid retory, to Rive 4 
Evelyn, and their heirs, and by meſne conveyances to himſelf, 
defendant in fee: Whereupon he libelled for the ſaid tithes, 28 
lawfully might, with an ahſque hoc, that the ſaid Robert, late pri 


(4 


plaintiff for zizhes of corn growing on the ſaid . 


? 


the ſaid twenty-two acres, diſcharged of tithes, On iflue Joined t 
jury found a ſpecial ver dict, in ſubſtance thus: That the prior 2 
his predeceſſors, from time whereof, &c. to the diflolution, & 
were ſeiſed of the aid twenty-two acres in their demeſne, as off 
in right of their ſaid priory and that one Thomas was ſeiſed of 
advowſon of the ſaid church of Tittenbull, jure prioratus. And 
being ſo ſeiſed, H. 8. in the twentieth of his reign, by letters p 
tent of his ſpecial favour, certain knowledge, and mere motion, grant 
licence to the ſaid Thomas, then prior, and the convent and 

and their ſucceſſors, to impropriate, conſolidate, incorporate, ant 


and unite the iaid church of Tiffenbull, and thè ſame fo improp 


ate, Sc. to hold to their uſe, &c. charged with proviſo to endow| 
vicarage, and a competent annual allowance for the poor, And tt 
Jobn, biſhop of Bath and Wells, 4 September 1529, by indentu 
tripartite, inform as ſet forth by the verdict, did annex, approp 
ate, and unite the ſaid church to the ſaid priory, with the aſſent 
the dean and chapter, party to the indenture. And afterwards t 
parſon of the ſaid rectory died, and Thomas, the ſaid Prior, entete 
and was well ſeiſed of the ſaid rectory, and of the ſaid twenty-ti 
acres in his demeſne, &c. jure, Gc. and afterwards the ſaid pri 


appropriation ever held and had the ſaid rectory, with the f. 
twenty-two acres in right, &c. and found the ſurrender. And tb 


July, anno 46 regni, demiſed the ſaid rectory to V. P. doctor 
that no tithes were paid till the ſaid Napper had a ſentence in 


. ; ; f h 
court of audience, anno 2 Mar. reg. againſt one ror 
farmer of the ſaid twenty-two acres ; and after the ſaid ſentence 0 


ſaid rectory to Queen Elizabeth And by the ſaid letters patent 4 


| 
divers meſue conveyance to Napper to the defendant, a ; 
in the uſual way, praying the judgment of the court on the preu 


Reſolvd 


1 
, | — ee emo 
" Trinity Term, 14 Geo. 3. K. B. 


_ 


neflred, inter alia, that the information upon which the prohi- 
lin uss granted was ſufficient in matter; for although every pa- 
auch is ſuppoſed preſentative, and the incumbent ought to 
Een hy admiſſion, inſtiration, and induRtion, yet the plaintiff 
cds caſe, may preſcribe that the prior and his predeceſſors, &c. 
ume whereof memory, &c, have been rectors; for that 
mounts that it was impropriate: And the beginning of a thing before 
ine of memory can't be known whether it came by union or impro- 
prution, And therewith agrees 21 E. 4- 65. N | LT EN > 


11d ſccond, it was reſolved, that an appropriation defective at 
ummon law, yet if the rectory was in reputation, appropriate, and 
fuſed, would paſs to the king under the ſtatute of 27 H. c. 38. or 
1H, c. 13. even though the ſtatute of 35 Eig. c. 3. could not 
it, And then the caſe of Kimbolton is cited, and 19 Eliz. Dyer, 


x66, where an 2ppropriation under a grant of an advowſon by 4 per- 


Cn only tenant in tail at the time of the grant, 1 13 R. 2. 
n telolved by Lord Chancellor Bromley, with the Maſter of the 
Ulle, and Juſtices Stute and Mynabam, to be good. And note, 
kere the preſumption had it's commencement thirteen years lower 
han here, in the principal caſe of the corporation of Kingſton, and 
nad of 4.50, could have been but of 183 years continuance. And 
de Crimes and Smyth, 12 Co. 30 Eliz. where the original grant 


hd been on condition to endow a vicarage. Alledged the condition 


kad never been performed; the court preſumed the performance on 
le maxim, ex diuturnilate temporis omnia præſumuntur ſolemniter eſſe 
alt, And note there was but 107 years.] 19 5 


Croſſer against Miles. 


00 a motion to ſtay proceedings on payment of debt and coſts. 


called himſelf the plaintiff's clerk, whom he underſtood authorized 
Oreceive the ſame, for the uſe of the plaintiff's attorney, in conſe- 
"ay of a letter which the ſaid perſon brought from the plaintiff, 
. by account of the debt and coſts, and defiring that defendant 
wald pay the ſame: And that the ſaid perſon accordingly gave a 


"1 for the plainti. „ * 
bs procee Nel: intiff — —— payment the action 


Againſt the r 
Rule at all 


Was a m 


ule — The meſſenger ſent is not ſtated to have inti- 
that he had any authority to receive the money. In fact, 
an merely employed to carry errands, but, by his very 

3 !!! a 


Aindavit that defendant paid the debt and coſts to a perſon who 
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Trinity 


by ſending him to give notice that he expected the defendant 0 


far acknowledged him to be his clerk as to call 
ter, employed by him in doing buſineſs. 


lowed; that is, that the perſon was his clerk. If this was a perf 


_ The counſel, upon this, moved that the rule might Rand till ſu 
matter was proceeded on, if any ground was found to proceed. 


Lord Manfield—This will not be allowed upon mation not 


- * 
4 macs . a le re ct 
© I ———— . — — 


ap pearance, ſo poor as not likely to be truſted h . TP 
lon to receive money. And that the JF any one as . 


Plaintiff intended or 


in convenient time, either to himſelf or ſome proper perſon, but | 
no means to this errand-tnet. And that he never truſted him * 
more than five ſhillings at a tim. 


£ — C 


e OT Go els gb be 
to the practice of lau, paid to the clerk (for ſuch 
ſelf to be) of the plaintiff; And that the p 


and, accord | 
ſuch he affit med hin 
laintiff's attorney had 

him a hackney u 


Lord Mangfeld Don't you foiſt in a prepoſition which is not 


agſually entruſted to receive money: But the perſon who ſends * 
that he never entruſted him with more than five killings. 


Mr. Juſtice Aſoburſi—That it might be the ground of an aQiot 
af they could prove before a jury that he was a perſon uſually cg 
ployed to receive money. EE Ot. > "1 


without evidence that this perſon was «ſually employed to recei 
money. If either party ſuffers, on a miſtake, they ſuffer hardy 
The one, if this-be taken as an authority, for giving it imptudeni) 
the other, if it be nor, for paying. | 


The maſter ſays it is far from a general practice to pay debt a | 
coſts to the.clerks, They don't uſually do it for a ſum ot am conjt 


RvuLE DISCHARGED. 


zent pet 
Þ leſſor o 


the fue, inſtead 
th coſts: For iht 


Trinity T erm, 14 Geo, K. 3 5. 


Dur mother of the infant. The — deolares be is 


* will undertake to Hay the.co Wh. | ns 9 


4% 


On the other ſide—That this was an cjeRment to turn ; ths mort- 


out of poſſeſſion, without payment of his principal and inte- 
a That, at all events, the rule ought to be made abſolute ; be- 
git they might know that the. plaintiff was indeed an exiſtent per- 
ho, and not ideal, 28 Jobn Doe, or Richard Roe; but that it 
alls that he Was at all mote — 0 8 


Lord Manfeld—There is 10 ren Fete. is a real pln, and 
the rule was obtained upon a fa iſe ſaggeſt ion. 


let it be DISCHARGED wũWITHcoSsTs. 
New Trial. 
Floyer againſt Edwards. 


()" a motion for a-new. trial, upon a ſpecial verdift. 


vile of gold and filyer wire to the defendant by the plaintiff, 
tho was a dealer in that buſineſs, and three months credit, the uſual 
clit in the courſe of that trade, and with an.encreaſcd price, i not 
ad within the time, amounting to more than the tate ef five per 
in. but not more than the ordinary rate in that way of buſineſa, 


Meter the contract was uſurious, and therefore void. 


Argued, that the credit being to Rand enlarged as long as the mo- 
y ſhould be unpaid beyond the three months, the tranſadtion could 


. no other than a colourable contrivance to lend nn, on uſu- 
"5 ierns. 


b but ary by the ſlatute. 


Wil not lend, but he will fell corn, or the like, with an advance 


ehe this 18 uſury, 


nm non-payment at the time ſtipulated. The goods were not 
pad for at the time; and, upon theſe fads found, the queſtion was, 


\rreement upon an illegal * is entirely void; and not only 


3 


"ere, 397, if one comes to berrow money, and the ether ſays N v. 
yton. 


nate than ten ſhillings the hundred, which was then — inte - There was no 
| iatereſt then 
that was legal; 


but intereſt above ten per cent. ſabjected to the Renal) 5 intereſt under was liabls to be fortcited. 
Lord 
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Lord Manyfield—The caſe which you argued very wall 

and Lovell) about two years ago, was only from what time * 
tion accrued, and agrees not with this. Can you make an "0 

ment in this cafe to ſhew the agreement is good, but there 0 10 
beyond? . * 


Anſwer.—No, my lord: If the agreement is good, I cannote 
bliſh my point. einen ee RE 


Againſt the rule—The lender of the money might fix a price 
three mouths credit; and if he was to give a doubtful credit beyn 


1 83 8 


might contract to receive an advanced price. 


This is not an agreement for an uſurious purpoſe. 


It is a commiſſion for bond fide ſale of goods; it is not a pre 
to cover a loan, upon ꝝſurious terms; for I admit the caſe cited | 
Mr. Buller to be good law, that being merely an evaſion, 


| Here the contract gives the party an option to pay the mar 
without any encreaſed uſſ e. 


F How many leaſes has your Lordſhip ſeen, nomine pen, of twenl 
ſhillings or five pounds for every days holding over and keeping bu 


rent longer than the time. 


The nature of uſury is ſuch, that it muſt be a certain compen 
tion ftipulated at the time, and which, by the agreement, mu 
paid by the borrower, at all events exceeding the legal allowanct 
not a contingent encreaſe, from which the borrower may diſchay 
himſelf by payment at the day. 1 Ds, 


Burton's caſe, 5 Rep. [69 Mic. 33 & 34 Elia. B. R.] The cov 

it being in the election of the grantor to have paid, and ruft 

the rent, this is not ſury; [vide alſo Clayton's caſe, the next in d 

book] but if it had been agreed, notꝛithſtanding power of reden 

tion, the money ſhould not be paid at the day, this had been 1 

For this had been an evaſion. And no colour ſhall defeat the r 
of the ſtatute ; for the ſtatute gives him an averment. 


_ dridge. If I ſecure both intereſt and principal, and it be # 12 4 
tion of the party to pay within the time, and ſo avoid feet, 

encreaſed intereſt, this ic not uſury. Hawkins's Pleas of the VP 
247 . 8 | | | 


Cro. Fa. 50g. Roberts v. Tremaine, A caſe put by Mr. Juſtice 


4 


997 


Trinity Term, 14 Geo. 3. K. B. 


. 


Fun zerbach, that where the party has his election to pay within 
— on failure he muſt pay ſuch a ſum, this is not 1ſury, 


ond Bale. 


11 this caſe the ſeller might have had his rin at the end of 
ire months, and have compelled payment; the buyer, at the end 
three months, might have tendered the money, and inſiſted on 
19 being accepted as payment, without being liable to the encreaſed 
um, 


Mr. Bearcroft—T hat it was rightly ſaid uſury was a crime, and 


cen uſury, and the form a contract tor (ale, no colour, no contri- 
ce, 10 ſoift, to uſe the words of the ſtatute, ſhall ſerve. 


credit, 


he caſe of all the trades on credit in this kingdom, becauſe if this 
urticular trade might do this, the reſt might. I did not expect to 
e contradicted ; for I knew it was impoſſible, upon facts: But I 
Id not expect ſo candid a conceſſion; from wheace it will follow 
| this trade has done right, which hitherto has alone uſed this, and 


vill do the ſame. 


ul have found, this is a ground for a new trial, 


| This does not agree with the caſes nomine prne, becauſe the re- 
ampence was certain. b V 


Tbe caſe in Cro. Ja. ſuppoſing the agreement lawful, is to ſecure 


the ſame whether the withholding be a month, a day, or a year. 


a Merefl, * 


That a 


penalty is a very different thing: For in the caſe of a pe- 


equity always. 


7 N : They 


ut nine feng. I admit this to be a dium, but it is a.difum of 


nut to be preſumed. Have the jury found it ? If the ſubſtance had 


| All the trade in the Kingdom is £.rried on by this kind of 


on the other fide, in reply, Mr. Dunning—l had argued this was 


dt without the exception of a perſon who ſaid he thought the laws 
ould not ſuffer him, and therefore did it not, ail the other trades 


If the jury have not found what, upon evidence of facts, they 


PE payment, with a groſs ſam of 30 l. as penalty, which will 


lt | bor | had 
hee bond courts of law now relieve upon the ſtatute, and 


m. 


” 


* — ＋ 


* 
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5 They did not mean by the original contract the 
be regular: Why ſhould they, when the ſeller could never 
much by payment at the day? And if the buyer had beet 
pay at the day, he would not have been entangled in och ely | 
tract. It may be ſaid he might have paid at the day, but Ap 
not money ſo plenty: The wiſdom of theſe laws is the protedi 
they afford to indigent men. 8 2 


7 


That an encouragement of uſury tends to the encoucapement' 
trade is quite a new propoſition. wy 135 mY 


; The court-can draw no line ; for ſixty per cent. may as well þ 
taken as fix: And then too all the arguments might be uſed whi 
are nom uſed of the pqſibility of payment at the day. 


The queſtion ſeems very ſhort, whether there be any law * 
-uſury:? whether it be founded in policy? and whether it be wiſe ( 
proper in the court to-repeal it? e 


v. 37 H. 3. Lord Mansfield The ſtatute againſt uſury probibits any man fra 
c. 9. 13 Eliz. taking, direct or indirectiy, on the loan of money, goods, ot me 
2 45 Car. chandize, for the forbearance of payment of intereſt above five | 
12 Abu. ft. 2, cent. by the year; and ſo in: proportion for a greater or leſs-ſum, aq 
C. 16. a longer or ſhorter time, all bonds, contracts and aſſurances wha 
ever for payment of any principal or money to be lent, &c. up 
any uſury whereupon or whereby there ſhall be reſerved or takt 
above the rate of five pounds in the hundred, as aforeſaid, ſtall. 

utterly void. 8 Fol 3 0 


I cited the words on the prohibition and annulling clauſe, becav 
it is upon a loan.of money, or the like, where, upon the;forbeoran 
of the principal, more than five per cent. is taken. And the ſtat 
ſays directly or indirefly; and therefore you muſt get at the ſubſtan 

of the tranſaction, What is the commiſſion? what. is the inteat?. 


You muſt come at the diſcovery; that. it is borrowing on one 6d 
. and lending on the other. And ben, if the ſubſtance be a lun 
1 muasney, no contrivance in the wit of man, nothing applied to any 4 
|  , gearance of ſale, will allows the taking of more than five, per cen. | 
ſupport, ſrom the penaity. And though the ſtatute meations 
| or money, yet that was mentioned as the oldeſt kind of wi); | 
U annuity, or any otber kind of invention, would fall under the 


Mr. Dunning found it; ſo material, that in his reply be "ary g 
the lender. How does it appear: ? It is in the courſe of tra k 
{eller of gold and ſilver wire, otherwiſe a reſiuer. The borrrui, 
1 2 3 2 


* 


- 


. 


Trinity Term, 14 Geo. 3. 
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P dalle, cannot juſtify ſorbearance upon demand a moment beyond 
—_— „ 0 
purer, it is ot a contrivance. This is the conflant uſage of the 
mne: and ſo.near uni ver ſal, that but one exception can be produced; 
0 that very exception proves the general practice: For the witneſs 


who ſaid he took but five per cent. ſaid that the reſt of the trade 
were cu ſſomed to take according to the rate here flated. 


If an encreoſe of the ſum to be paid; though made on. on the 
atingency of the money 4o1thbeld beyond the day, be uſury, then the 
Bt of England, and all the merchants of London, are. guilty of 
n: For they diſcount at five per cent. but if not paid, they ad- 
nue the money; not immediately, but upon the expiration of a fe 
eas it advances, upon a nie calculation, and would not have occur- 
l to me if J had not been put in mind of it; but if this were 
ary, fo is, hat. 2 


I this man a lender d of money, under colour of dealing in ſilver 
wie? No ſacb kbing. | e | 
l it worth any man's. while; in truth could he toe by his trade, 
if he look five pen cent. znſlead of the money, la carry on his trade? 


If the money was unpaid, there is no agreement for an. hour's for- 
tkuronce, #* I have in view to get my money back in-&xee months: 
you don't pay me in three months you ſhall pay me an ad- 
" varced price, I have given: you three month's credit for nothing: 
"| don't chooſe to have my money unpaid ; and will, therefore, 
" have a ſandtion to inforce the payment. FE 


tw does it ſtand upon authorities? An. actual borrowing of mo- 


ke) with a penalty on forbearan.e is n uſury, if the borrower can 
iſtarge, limſelf by payment within the time. And that caſe in 
ke, which fays this is much ftronger than this caſe, by the diffe- 


ce of the penal ſum. which Is greater, 


| » „A of Hawkins It is expreſs'y, that: where in the election of Not uſury 

pe on bor rowing to diſcharge bimſelf this 15 70 uſury. And. ſo where it is in 
the ther authority. 1 By the election 
wer 


— 3 | | | | of the bor- 
„ae of entering into the contract, to avoid paying more than five per cent. by paying at the 


[ | | ; % « | f þ „ 5 ; p | LET 5 4 - 
: y mf frongly upon the original contract being in the ay of p is of great 
0 ecauſe both parties will then take care that the terms be rea- Voroe io prove 
Wl: in th | | I contract not 
© outſet, . ulſurious, that 
it is in the ordinary courſe and practice of trade. 


The 
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legal intereſt. 


By, | Trinity Ter m, 14 Geo. z. K. B : 


The wil. The miſchief is, when on his very making of t 
_ 1 there muſt be a forbearance; which ſbetos that % hi . 
forbearance or nally, not the fale of the goods, or ſecurity againſt de "a 


. . . , tain 3 
the like, whe- mon | i 38 74 
ther the bor- ey due, and net paying for them in a reaſonable time "MA 


rower will or but the credit given by a contrivance to raiſe an undue inte- 100 
not, as a co- the {can agreed on. „% ge 00s ON 
Jour to draw n 1 9 


more then the 3 | $a | 1 , 
Though it was very well argued at the trial and ver 


T cannot help thinking the jury did right, in thinking 
not uſurious becauſe in the courſe of trade; and it was 
of the borrower to have avoided the encreaſed payment, 


* ably fin 
the Contra 


n the fin 


| Naſh again Cox. | 


2 OTION for a new triul—Dealings between plaintiff ; 
IVI defendant concerning reſpondential bonds, the exiſtence 
ſome of which was out of diſpute; but as to one it's exiftence 1 


diſputed. 


Amongſt various other evidence the cierk of defendant was calls 
as a witneſs, to prove that he had looked into his maſter's bool 
{which appeared to have been loſt by an accident of the houſe be 
ing robbed) and that there were entries of 4 great many other real 
dential bonds but not his. BY 


ObjeQion to the competency of this witneſs in point of lay 
namely, that being agent to the party he could not be evidence 
his behalf, The anſwer was—* you are very 7igh/; it is an of 
jection generally. But there is no rule that does not admit of- 
ee ceptions, and this is a caſe upon the circumſtances which appes 

* to have been a miſtake; and it is evidence very neceſſary.” 0 
this evidence the jury found for defendant. 5 


Mr. Bearcroft ſaid he had taken a great deal of pains to get rid 
| his bias; he was of counſel for the plaintiff. 
Lord Mansfield Upon fuch a caſe it was not only your gen 

duty but you were bound, whatever your private opinion might 
to move for a new trial. It is an objection of great niceij. 


Mr. Bearcrof? ſaid, that at the trial he admitted it as rf | 
his Lordſhip thought it evidence; and that he believed, he ar0e! | 
ther, that if it was evidence in any caſe it was not ft i ſhow 

tft out in this, — : 


- * 
* — — 1 wk — 1232 * 


— 3 — ene 85 wo 7 
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Lad Mansfield—1 left it to the jury that this evidence was not 
| enidence 3 I left it to them on the other evidence from other 
jth on borb fides 3, and you are always candid in complying with 

+ fic of the caſe. But if it had been contended pertinaciouſly. 
hut ſuch evidence ought not to be admitted, I ſhould have told the 
ar that they would do right to preſume, the party who refuſed to 
Unit ſuch evidence, Felf it would go againſt him. N 


M. Croper —That it was a very nice tranſaction and very dark, . 
nl of much importance; and no prejudice ariſing, except the farther 
apence it would be very right to grant a new trial. 


Lord Mansfield —If you had made any new diſcovery, or had a 
lin of new light it would have been a greund; but you had, or 
noht have bad rnſpef7zon. And as in the cafe of Hull, if you had 


pied for an inſpection the court would have granted it. 


But what new evidence can come out? There is 0 certainty : 
kis upon confeFure 3 but they muſt find one way or other. 


The reſt of the court agreed that, in ſo uncertain a tranſaction, the 
punt ence ſettled by a verdict on either fide ought not to be diſturbed. 


* - Larceny. 


r be ſold in the groſs, and as ſucb (the buyer chooſing to 
tare it in groſe,) and be changed by the ſeller's taking part out 
Wl putting in indigo 4, though it be in his own ware-houſe; if 
ter the contract was complete by payment, it appears that ſuch 
ung 1s a felony, if the value taken be ſuch as would make it more 
1 petty larceny ſuppoſing it had been ſtolen out of the actual poſ- 
us of the buyer. I ſuppoſe becauſe the poſſeſſion of the ſeller is 
cuppa of the buyer after the contract is compleated; and it was 
bh y Lord Mansfield at niſi prius, and repeated in court, that ſuch 
4 _— be felony, upon occaſion of evidence offered of this 
hy IC Nad Mansfield held improper, (the action, I think, was 
10 8 becauſe if it proved any thing it proved a felony. 
* er, I apprehend, cannot be confidered as bailee of the 
5 - mut they are not delivered to him by the defendant to 
ll 8 5 to him, And even if a bailee take part out, as a 
Ys 2 corn to grind, part of the corn out of the ſack with 
mir kin. eal, it ſeems this hath been held felony; and ſo of a 
hs 2 of the goods out of a pack; for ſuch a ſpecial bail- 
nas dn diſtinct from the whole, was not given him, Though 
fred 20 atter reaſon when it was firſt introduced was a little 
| aſtute, if not over ſubtile in the caſe of life: But proba- 
6 1 . 
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14 Jane Doe on the Demiſe of Mears. 
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bly the ground of this ſubtilty was this, that if the whole ke take 


the injury is more apparent, and the dire# remed 
of truſt eaſier ; farther too, if the bailment is 9 hy, 


goods arriving at the place of delivery, though they be ill in + ) 


poſſeſſion of the bailee, it is felony if h he takes them, | 
Title Larceny. 8 | | V. Wod's bf 


0* a motion upon a rule 6 to ſhew cauſe why, « on fling Comm 
bail, a writ of ſuperſedeas ſhould not iflue on 1 
affi davit, that the original debt was under 101. but by oft 0 
increaſed to 171. and that therefore JOS . ought not to be re 
quired, | 


To NINE it was anſwered that defendant agreed to pay debt 
_ coſts, and by fo doing made the colts es of the debt, and was | 
able upon aſſumpſit. 


Lord Mansfield Can you turn a 2 debt into a fimple col 
tract one by the ſame perſon? Tf 1 it had been a third perſon th 
would have a confideration, 


But what was bis = rent? To pay a debt to which he 4 Was 140 


on record. 
n to the fame ſum. 


Lord „ is liable by the judgment to the oh. uy 
dt iſcharged. 


Mr. Juſtice Aber $557 Fa” be one thing or the other. U 
you ſay by the promiſe the. judgment debt is oor? Does it not /. 
main ſtill a lien upon the lands? 


EJ ECT MEN. 


Special Caſe reſerved. © © 


E MIS E of a refory by indenture for a Bi yoo 
_ grantee ſhould ſo long live. 


The execution of the deed ore but the Gbſcribing — 
did not ſee the money Pic the grantor acknowledged the 70 | 


Pleaded againſt the deed that the demiſe was fraudulent; and 
that the defendant was guilty of non- reſidence. 


\ 


z2% 


* 


— | - _ ; = BY — 2 
© Trinity Term, 14 Geo. 3. K. B. 603 
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| oport of the firſt point, 13 Eliz. was pleaded to avoid the 
f * livings by corrupt and indirect agreement. | 


(hjefted, that there was no corrupt agreement or indireftion 


ud. 
1; to the point of reſidence it was contended that the After 
quſt be voluntary, and not unvoluntary. 4 


— 


11 H. 8. on non- reſidence. 
More 343. 
60. 21. b. lawful impriſinment without covin, is A 


Now here the plaintiff is under Jequeſiraticn, which is a good ex- 
aſe. BONE 


Lord Mansfeld—Why the | ſequeſtration is for the neglect, is it 
wt? | . 3 5 


Aver No my Lord, it's a proceſs upon debt. 


tion is no Jegal hindrance from his reſidence, or ſerving the cure; 
nuſt be provided, HON 


The abſenting appeared on the dates afterwards in the caſe to be 
%o, and the ſequeſtration not until 1772. = 


As to the abſenting, Bunbury 21 O—11, and Cro. Elz, were cited. 


Lord Mansfield It ſeems a very clear point; the only difficulty was, 
on the ſtate of the caſe it appears to be between two creditors. 


| JydoMenT for DEFENDANT, 
Moved, that the plaintiff may be non-ſuited. 
Lord Mangfeld—This follows of courſe ; let a nonſuit be entered 


yaalt the plaintiff, 
— 0 1 ; : a 


2 


4 Neceſftas excuſat legem. 
non cogit ad impoffibilia. 5 


Heeling 


— a 


Land Mansfield —Y ou have not ſtated this in your caſe, and ſequeſ- ere 
not a legal ex- 
i | | | ſe for non- 
ly if he does not attend when the profits are taken away, another be by 
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3 Trinity Term, 14 Geo. 3. C. B. 


As E for certificate out of Chancery, 


made before the ſurrender and purchaſe. And 2dly, if the wor 


and ſurrender was u republication. 


' Heeling againft Heling. 


teſtator, anno 17 32. be, 
ſeized of divers premiſes particularly n 
and deviſes all his freebold and copybold eſtate in Eſſex io h. * 
without impeachment of waſte ; remainder to his ſons; Xo * 
to his own right heirs in tail ſucceſſivelyz the reſt and reid 
his wife. At the time of making this will he was entitleg : 
three- fourth parts of a copyhold in that county as mortgagee by 
he purchaſes after the making of the will ; and afterwarg; in 1 | 
purchaſes. another four-fifths of the ſame-eſtate, and Arad : 


the uſes declared, and to be declared by his laſt will and teſtament 


writing. And in February 1736 he firikes out of his will a lega 
to the poor of Hexham, apd enters a memorandum, ſubſcribed by 4 
witneſſes, that it was ſtruck out by his the teſtator's order and 
his preſence, he having paid the legacy in his wife's time: Up 
theſe fads the queſtion out of Chancery was directed. 


Whether any and <obat eſtate paſſed in the three-fifths of the cc 


under the mortgage, and in the other four-fifths fince purchaſed, and 
hat uſes * EOS 8 J 

Upon the argument of the caſe it was relied againfl the deviſe 
that lands could not paſs by force of the ſurrender, to uſes of a w 


of the ſurrender were proper, admitting that by proper words the 
might paſs; next that the ſtriking out the legacy after the purctul 


Laſtly, that lands in mortgage at the making of the will coul 
not be intended to paſs in ſettlement, and therefore would not thoug 
after purchaſed in fee. 


On the firſt point it was ſaid in ſupport of the argument apal 
eſtates ſubſequently purchaſed, paſſing under a ſurrender made aft 
the will, that if-copybolds are to be conſidered as freehold, none c 
paſs which were purchaſed after the will; ſor a will is conh0ere 
as limitation of uſes, and no man can limit an uſe which he h 
not. | 


Bunker and Cook, Salk. Fitz-Gibb, lands deviſable by the cuſton 
lands deviſable ut hon. et cat. will not pals purchaſed after the wi 


Cutter and Harriſon, the will diſpoſes of all his real and perſon 
eſtate in the refiduary clauſe. WD 


ſ 


ak. 


3 
T 


— | . 88 k ae wo 
caſe, ſurrender to ſuch uſes as he ſpall declare in his will. 


Ii this 


eu, K the will be underſtood as ſpeaking at the time of his 


110 he uſes which ſhould then afpear to be declared; but no- 
4 would paſs which had been purchaſed after, If they can in 
* though ſubſequently purchaſed to the will, they will not 
1 ander the words of the ſurrender. 5 1 


there is no diſpoſition in the will which muſt include theſe 
nds; The deviſes are in ſtrict ſettlement, and cannot include after 
-aſed lands, nor lands holden by the teſtator in mortgage. The 


et and reſidue is to his widow; it may refer to that uſe: It is im- 


pllble to ſay to which uſe it ſhall paſs. Nothing in the ſurrender 
lſinguiſhes to which of theſe two different uſes the ſurrender ſhall 
dente. Then the eſtates will deſcend according to the title ſtated. 


It is ſtated, as to the ſecond principal point, that ter the pur- 
dale the teſtator Truck out a legacy he had given to a charity, as 
hing fince the making of the will paid it. This cannot be an- 
fered till it appears what is intended to be made of it; as no caſe 
kems to go fo far as to call it a republication. 


/ 


On the other ſide, Mr. Danning—I can put no other conſtruction 
won the words declared, or bereafter to be declared, than a proviſion 


lender will attach either to the paſt will, or to another, which the 
klltor ſhould leave as his laſt. 18 


The teſtator, when he made this ſurrender, could not but know 
Ie bad a will already executed; and by the ſurrender as fully con- 
Kite the will with the ſurrender, and incorporated it, as if he had 
ited it, And then, if this will (ſhould fina'ly be his will, when 
Ie came to die, then that the paſt; and if he made another, and left 
let, then the other ſo made ſhould limit the uſes of the ſurrender. 


\ 5 limitation of powers it is not neceſſary to refer to the pow- 


Ml hat the uſe ſhall attach to a precedent will, If a man ſays 


4 the lands I have purchaſed, or ſhall hereafter purchaſe, ſhall 


by (0 the uſe of my will,” can they not? If in a conveyance he 
les the intent to be to the uſe of a former will? Will this, or 
*&er been held it would, exceed his power? a 


The cafe 
FllTender 
render = 
ſuch uſes 


"Mreled that it could with no propriety be applied to a will a/- 


| 7 P | ready 


cited was candidly acknowledged to have affi med that 
may effectuate a paſt will, but that in the caſe there the 
as nat in ſuch terms as could refer to a paſt will, it was 


4 


d, is ſpeaking in the future time, but not improperly, 


ke a will already made, and a will hereafter to be made. Aud the 


n any man doubt, that even of freehold a man may ſo diſ- 


as he ſlould declare. This was a future will: And it was 
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ready made. And your Lordfhip only determined that wh 
ſpeaks of what he gal do, he does not mean what he 5 am 
The words are here declared, which is a recognition of 4 ” 
of uſes already made. —— Ry Ny 


When it is ſaid the uſes are doubiful, it muſt be conſidered th 
theſe copyholds are in Eſſex, and this will refer to lands in Eſſex 1 
not to other deviſes not under that deſcription. Your Lordſhir , 
to the admiſſion, will refer that back to the date of the hd. 


Lord Mangfield—This will do no good; theſe are certainly 
ney: If it had been purchaſed it might be different. 
* . Mr. Dunning I alluded not as thinking it neceſſary to the * 

| but becauſe it was a circumſtance which the court of Chance 
thought proper to be inſerted. Rat 5d 


— NT, 
— — — 


As to the circumſtance of republication, he adverted to his wi 
” f and ſhews he did by ſtriking out the legacy he had paid in his lif 
bl time. Therefore he altered what he meant to alter, and meant tl 
| reſt ſhould ffand according to the preſent circumſtances of his eſta 

And Ver. 230, obſerves that republications are very much favour 
and very ſlender evidence will do to ſupport them. If this was /af 
der, this authority decides the effect even of lender evidence upt 
that head: But I take this not to be fender evidence; for it is mat 
i Feſt by it that he meant his will to ſtand as it was, and take effet 
vi bis death (according to the circumſtances at the time of ftriki 
= out the legacy, as ſtated) in all reſpects, but for that deviſe, whit 
YL | was ſtruck out. 
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= 8 The whole effect I contend for is upon the ſurrender, conſider! 
1 e the will as incorporated with it; and upon that I moſt confident 
| rely the court will be of opinion for my client. 


Mr. Mansfield, in reply—1 ſubmit, that the c>ſes cited were! 
of lands. An alteration of a perſonal bequeſt, amounting to a 74 
lication, to ſupport a ſuppoſed deviſe of real property, moſt be ve 
new. But befides what is this? Does it make any alteration 1 ö 
operation his will would have had if the legacy ſtruck out had q 
there, except only retrenching that legacy ? Even Foes 
three witneſſes, has been held no republication. Rogers w_ JL 
1  Vezey. I deſire this may be taken as a part of my laſt will,) 
1 no republication. OR „ 
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! : Lord Mansfield — Was this ever queſtioned ? It Is ipal, 
i i make a doubt. You don't ſtate the caſe. It is Juris _ 
| There may indee be a will /o made that a codicil can have - ; 
Upon it, as to e purchaſed lands. A man may make a # geil 
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e 4, B. and C. a codicil can have no effect upon this to paſs a 
purchaſe not lying in A. B. or C. | 
4 kz to the uſes declared, or hereafter to be declared, Mr. Mans- 
lad it is mere form, put in by the attorney, or poſſibly by the 
teward, and no proof of his adverting to a precedent will, which 

« contended to be meant by the expreſſion declared. 
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Lord Mansfield —If there had been no forecloſure of the equity of 
| ademption, the mortgage would havegone tothe widow, The money 
ye was perſonalty, and the eftate 1s a ſecurity, therefore it ſhews his 
Intent upon the will, that it ſhould paſs ben the will was made, 
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Hs Lordſhip gave the judgment of the court to this effect. 
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The teſtator by bis will, in 1732, deviſed to a number of uſes; 
I the reſt and reſidue to his wife, her heirs and aſſigns, and ap- 
points her ſole executrix. e ; 


Afterwards he purchaſes other copyholds, and in Ofober 1735 
furrenders to the uſes, intents and purpoſes, declared, or to be declared 
h bis loft will and teſtament in writing. 


in February 1736 the legacy to the poor of Hexham ſtruck out, 
ud a memorandum, ſubſcribed by two witneſſes, that it was ſtruck 
at by the teſtator's order, and in his preſence, he having paid the 
keacy in his life-time. The ꝗueſtion comes from Chancery, whe- 
ther any and what eſtate paſſed in the one-fafth of the copyhold 
der the mortgage, and in the other four-fifths fince purchaſed, by 
the will and ſurrender, and to what uſes? 


ln this queſtion, upon reading the caſe, I never Bad a doubt. 


When a man, having made his will upon a ſubſequent day, re- 
Wiſhes it, what is the conſequence? That rhe property he is ſeiſed 
at the date of the republication is as if he had been ſeiſed of it at 
lt date of the will; therefore if the will be of B. C. and D. re- 
ſublicetion has no effect, as to other lands, becauſe the will does not 
Rk of any other lands. TM 
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The cafe in Vez. muſt be upon a queſtion of a codicil merely of 
Finalty I have not had time to look into the caſe quoted as be- 
10 5 but, as to ſurrender, T am quite of opinion as Mr. Mans- 
wer - Was in that caſe, A ſurrender may be by reference, and 
<p takes in the thing referred to, and the ſurrender IS 
4 ener. Here tbe teſtator, having made bis will, 
* 8 the uſes of all his copyholds in the county of Eſſex, 
123 render to uſes declared, and to be declared, to cure the 
of lands after purchaſed, verba relata ineſſe videntur. 1 
| . Ipeaks 
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Trinity Term, 14 Geo 3. K B 


_ © py hold land in Eſem to certain uſes, I deviſe the 


O bour done, and money had and received, - 


Lord Mansfield —Why ? 


been contended, (Wilſ. 158) that wherever there are mutual debtsf 


of debt upon the bankrupt. 


ſpeaks as if the lands had been purchaſed at the ule 


As if it had been, Whereas I have made a will. = . 
| „ 0. 


” le I; ; 
* to the ſame uſes.” * oe 


As to republication, it is unneceſſary to the caſe, and it mx 
made a queſtion whether he meant any more than to ſtrike off th 
particular legacy, without intending any thing farther, Though. «1 
the other hand, it appears as if he had a mind that in all or 2 
ſpects the will ſhould operate as to every thing which he had at the 
time of the alteration madſmege IIS, 


Mr. Juſtice Aſoburſt mentioned the caſe in Yez. alluded to, which 
he ſaid was thus: He recited, © Whereas he had, by his laſt will 
„given a legacy, in truſt to A. and another to B. he revokes this 
* legacy, and deſires this may be conſidered as a part of his will“ 


The reporter ſays that thoſe on the part of the heir ſeemed to vive 


it vp, who argued againſt it's being conſidered as a republication. 


Action on Promiſes. 


| EVERAL coonte; for goods ſold and delivered, work and la- 


Plea of ſet-off. 


It being in the caſe of a bankrupt, it was argued, that it is a 
principle, that a defendant, owing money to the aſſignees of a bak 
rupt, cannot ſet off a debt due upon the eſtate of a bankrupt againit]if 
the aſſignees, on the 3 G. 2. for all ſet- offs muſt be mutual debis, 
and the bankrupt Cannot ſue for a debt. 8 


To this it was anſwered, that upon the general doctrine it has 


there muſt be mutual remedies; and the defendant can have 10 action 


Statute 5 G. 2. That the commiſſioners may adjuſt the Gr 
and ſettle the balance. Debts accruing before the ſuing the commil- 
ſion are alone provided for by that ſtatute, and not debts fince. 


Lord Mansfield—It won't do them juſtice: The aſſignees wy 
bankrupt. Except in caſes where the ſtatute interpoſes you us 
1 | 


6 2 


— 


Trinity Term, 14 Geo. K. 3. B. 


_ 
bing 

are in d 
debts. 


I was a narrownefs in the law, or rather in the determination of 
te bu, that you could not ſet one mutual demand againſt another 
ery, in common caſes. | KELL ; 


Mr, Juſtice Aſhbur 4 cited a caſe where 


the defendant gave notice 
{ {e-off againſt the aſſignees. 8 8 


Mr. Croper ſtill urged, upon the ſecond ground, that it was a 


+nand of a debt due ice the bankruptcy, rag ing Gordo 
kbt duc to the aſſignees. | 


Bankruptcy is in the nature of a c/w7/ death; the aſſignees are ex- 


q in the place of the bankrupt. If the principle contended for 


pie admitted, the bankrupt's eſtate would be encreaſed by his bank- 


nptcy, which the law will never allow, 


Veron, 173 (Qu. for there is no ſuch caſe in that page), In 


te caſe of a bankrupt, where there are dealings upon account, the 


ceditor ſhall not be put to account. Deeft alguid, 


Lord Mansfield — Never truſt any note cited, when not conſonant. 
uid the general principles of law, juſtice, and equity—-It muſt be wrong. 


As to the debt due to the aſſignees ſince the bankruptcy, there was 
ſe of the counts charging before the bankruptcy; but argued on the 
&neral rule, that both pleas went to the auh declaration, and that 


be lf was bad, being of goods ſold and delivered to them, as aſ- 


lnces, ſnce the bankruptcy, and would effectually vitiate the whole, 


Ltave to AMEND the P EA; both the pleas going to the whole 
i the declaration, and one being inapplicable.* 


Curia Cancellaria. Baron Apſley Chancellor. 


Jenkinſon againſt Watts. 


hn the Maſter of the Rolls, in Form of an Appeal, but in Nature 
_ of a Re-hearing. _ 


* Quazras ulterius velim amice lector. 


18 new 


dur adion; you muſt go before commiſſioners ; the ſignees 
ſummary authority for the diſtribution and ſettling of the 


Wu made by Mr. Watts; deviſe of capital manſion- houſe 
and eſtate, in ſtrict ſettlement. Afterwards he makes a 
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610 Trinity Term, 14 Geo: 3 K B. 


chaſed to the ſame uſes as thoſe in the will. 


ference of intent, from the circumſtance of a new inftrument mad 


caſe of Bagſhaw and Spencer ; This was a truſt to be executed im 
diately. The court would have confidered the benefit of the contra 
as deviſable, and would have executed it. : 


Lord Hardwicke determined, as to change of eſtate operating a 


dare ſay, in the regiſter. 


it would be very dangerous to property if it were otherwile. 
that a truſt for a particular purpoſe ſhould be a revocation pr 


new contract with the Duke of Kingſton, for Ha 


ws | nſwort 8 


After this, having the eguitable eſtate in himſelf by the contra 
he takes the legal intereſt to it by abſolute purchaſe. And the ras 
tion was, whether this was not ſuch a change of eſtate as amou 0 
to q revocation of the uſes under the Will. ate 

For the appellants—This, if it be a revocation, cannot be arr. 
but muſt be cosſtructive. There are two ſorts, one importing a di 


though that inſtrument in itſelf void, or elſe upon reaſons to fur 
poſe that the eſtate given was annibilated. The firſt cannot be: 
caſe here; nor moſt clearly can the ſecond, in any propriety, be a 
firmed. OO, Ls e 


Montague and Jefferys, reported in Moore, which is the caſe 
Rolls Abr. None of the acts intended to complete, perfect, and car 
„into execution the intent of the teſtator is a revocation.” The a 
tornment of a tenant to another, for the teſtator, who had made 
will; this, though it changes the eſtate, is 70 revocation ; 'partitic 
no revocation, | i | 


This, it is remarkable, was a truſt ſtrictly executory, as in 


And a contract made by the teſtator would have been execute 
2d Chancery Caſes, 144, Prideaux and Gibbons. Amery, the tell 
tor, deviſes all his lands to be ſold for the payment of debts; tl 
lands in queſtion were afterwards purchaſed by him. And the cou 
decreed they well paſſed; and that if a man deviſes lands after p « 
chaſed, a decree ſhould go for a ſale for payment of debts. Wil 


vacation, was law; but the dium goes much farther, and 1s not, 


Lord Nottingham decided the caſe, that a truſt for a particu 
purpoſe was 70 revocation. | TE 


Lord Hardwicke | Parſons and Freeman] ſaid, that the ſame 1 


holds of revocation of an equitable intereſt as of a legal eſtate, ai 


0 ta 


only. 


Tri 


* ad. 


L_ . 7 a @- *- Fd 4 1 * 
3 


een . y 3 85 e 
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— e _ — — 


tut executory is diſtinguiſhed ftrongly by his Lordſhip in Bag- 
hy od Spencer. | | | 


pont caſe what was done was a ſtep to complete the purchaſe, 

1 Parſons and Freeman, Sparrow and Hardcaſtle, And it is 
4 jivery and attornment, and the other ſteps to complete the pur- 
B. 1 n 


od Atkins. The principle on which Lord Hardwicke determined 
with us. He recognizes the caſe of Montague and YFeffertes, 

ol ſys it appears to him that R had a much better note than 

gol the other reporters. 8 


0n the Game fide, Mr. Solicitor-general—That this was a deviſa- 
intereſt, and was deviſed by the codicil in ſuch a manner as was | | 
yfciznt to paſs it. The only queſtion, therefore, is, whether there 


qere a revocation ? 


ks in the caſe of Elton and Harriſon, in the caſe before Lord 
Milian, upon appointment of a new truſtee. 


[it be any it muſt be a virtual revocation, Lamb and Parker. 
mal revocations muſt be by expreſs implication. X 


tention is leading upon all caſes. of revocation; and the court 
nll require that animus revocandi ſhould appear: And therefore a 
rrocation, on the idea of a valid will made, which turned out nat 
ud by the ſtatute, was held to be conditional only. Onyons and 
hr, P. V. and Vernon. 5 
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tle direts payment of the purchaſe-money out of his perſonal 
ate, and declares the uſes ſhall be the ſame as in the will. 


The conveyance was no voluntary act, as that in the caſe of I- 
in and Harriſcn.; but was an obligation upon him, which he was 
utter a nec2ſity to perform, when he made the codicil. 


M. Reade, contra We ground ourſelves upon the ſaying of Lord 
dulcke, as is done on the other ſide, that the ſame rule of re- 
"ation applies to equitable intereſts as to a legal eſtate, 


A great deal of doubt has been endeavoured to be thrown upon 
conſtruction of a revocation at common law. 
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Partition is only the poſſeſſion of the ſame eſtate, in a more re- 
ned degree. The parcener is ſeiſed per my and per tout. 
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coln himſelf, in the uſual manner; whereupon the Lord L. 


it was originally; but at this time it is deviſable, deſcendible, and if 


ally called an eguitable intereſt, and eſtabliſhed a perpetual 


Placitum as repeating the law upon the ſecond, with an expreſs co 


to the will, the court decreed the deed ſhould. be ſet aſide, upon tt 


made to give effect to his will by the teſtator, would operate as à fe 


Trinity Term, 14 Geo. 3. K. B 


As to diſſerfin, it would hardly have been a d 3 OY Wn 
conſidered that a diſſeiſor has his election, * * 
himſelf as in his eſtate, or out of it; and by his entry 2 e 
his election. e cler ni 


In the caſe of the ſettlement of my Lord "MAY 5 
been ditplaced in the ſetilement to an uſe reſulting 8 the eſtate 


Jpri ng1 rg | 


which are limited in Marriage ſettlements in general, upon a fut 


contingency, were defeated. 


An equitable intereſt was conſidered as a mere choſe in adion 


dued with 


thoſe other properties which belong properiy to the lep 


And this court has ſo proceeded, and provided for what is oripit 

i analogy bY 
tween the /egal eſtate and that intereſt, | .* 
As to the caſe in Roll's Abr. I can't help underſtanding the th | 


tradition to it. The ſecond caſe was of uſes continuing as well a 
ter the conveyance as before, whereas the other was he had a leg 


eſtate not deviſable; afterwards he has an uſe deviſable by the Y 


It has been argued that a partial alteration of he eſtate would H. 
a revocation only pro tanto. The caſe of Coles and Hancock was fff 
ted. There was an afzer-born ſon. In order to ſubject the eſtat 


clear reaſon. of inſanity in the former part of the caſe reported, 


It was ſaid in this caſe there can be no poſſible argument of in | 
tention; whereas, in one of the caſes cited by bimſelf, the ſam | 
learned gentleman takes notice the queſtion was, whether a deed 


vocation. 


The purpoſe they have ſtated, of the intent (this was ſuggelic 
extr. cauſ. to have been to avoid dower) is not evidence; and J on 
ſtate it as a mark of their anxiety, and ſenſe that if they can't reb 
the evidence of a different intent, ariſing from a different diſpolite 
of truſt, they muſt fall. | 


The will has particular truſtees ; theſe are changed by the deed, 
| Ti 


* 
* 


8 


Trinity Term, 14 Geo. K. 3. B. 
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The nature of the eſtate in equity is d . Herent: The eſtate in the 
antratt was a conſtructive equity; the equity by the ſubſequent in- 


tyment was an expreſs equity. 


og the fame fide, Mr. Attorney-general—It is the doctrine of my 
od Hardwicke, that where the teſtator does any thing mconſi//ent 
with or wo king upon the thing deviſed, this is underſtood a revoca- 
in; that is to ſay, a change of deſign, implying and amounting to 
\ revocation. T7 8 | 


Here the truſtees under the will were neceſſ.rily the ſame under 


te codicil, as there was no new appointment of truſtees in the co- 


gel; therefore the conveyance muſt be change of defign, as it in- 
roduces new truſtees. | 


Cuinburne 54 6. A teſtator deviſes a houſe, and pulls it down and 
hilds another ; the legacy is extinct, cafe mentioned of truſtees by 


gil to pay his debts, truſtees to the Jame uſes by his deed; this a re- 


cation.“ 


The reaſons why a leaſe partition and the like were no revoca- 


lons, is that a partial change of diſpoſition went no farther than to 


nport a change of intent coextenfive only with that of diſpoſition, 


nd not beyond it, that is to ſay, produced only the effect of a re- 
weation pro tanto. But the parting with the whoie fee of a man, 
ble is 0 lay legal and equitable eſtate, is a revocation. | 


Courts of Equity have in all caſes of ſ pecial purpoſe (and there is 


difference in the rules of common law) determined, that the te- 
Keaton was partral ; Only To fur as was neceſſary to anſwer the /pe- 
Wfurprſe; but the change of truſtees amounts to an intention of 


Mug a nw eſta e, and in the conſtruction of law this is the 


OO 


ä 
bf 


This caſe ſees curious and extraordinary enough and worth looking into; if 


> were other legacies or deviſes ſurely it could not affect them, it appears in- 
ted clearly enough a revocation pro tanto; that is to ſiy with reſpect to the 


— and quoad them merely. If indeed the object of the will was merely the 


uon; but yet not in the ſenſe of letting in the heir: For the tecond will would 


ate in the place of the firſt, with the alteration only of truſtees; and if the 


Kd truſtees 


had been perſons incapable. I ſhould not have conceived, with- 
Ut expreſs re 


vocation of the former will, this change of appointment would 


ek: And if this ſeem artificial reaſoning, and be therefore ob- 


ment of debts when new truſtees were appointed, perhaps this was of a revo- 


deen ſo conſidered to revoke the former, as for want of it's capacity to take 


| ti le. in the heir: But rather that the firſt will would have ſtood which 

150 ee good in law to execute the ſame object. Whatever doubt this 

"page may have, there ſurely can be none that it muſt be very extraordi- 

ir the ppointment of truſtees to pay, and afterwards new truſtees appointed 
ame end, be a general revocation of all parts of the former will.) 
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Trinity Term, 14 Geo. 3 K B. 


| jected againſt, it is not to be wondered if this reaſonin 
in favour of the heir, who has a-right to ayail himſelf 


ſcandal upon the law. 


which he was compellable, taking the conveyance and paying the 


upon the conveyance, and the ſame ſubſtantially continued only tt 


the ſame caſe, and the change of an uſe in like manner would nol 


and introduce uncertainty, 


2 + applied 
accuracy and breach of the rules of law, whether foonded wha 10 
ples of general reaſon, or particular and technical refinement are 
ing from its peculiar principles of conſttuction RY 5, relult 


Mr. Madaecks—I cannot help quoting the ſentiment | 
Mansfield, Swift and Neale, 3 Bur. 391. where he my 55 
tive revocations againſt the intent ought not to be indulge * * 
decifions of that ſort miſunderſtond or over-ſlrained, have brough J 


On the ſide againſt the revocation, it was put in a very far light 
by Mr. Maddox, if the appointing of new truſtees argued an inten- 
tion to alter or revoke the will, this is a revocation ; was this, td 


money, an intent to ſet aſide his will? But the fame argument was 
attempted on the will of Sir G. Amiens, before the Lords Commiſ 
ſioners ; there it was contended a legal eſtate acquired, after an equi. 
table intereſt given by a will, would not paſs; but without effey, | 


I will ſubmit to your Lordthip, chat the conſtruction upon equi- 


fable intereſts is in many palpable inſtances different from that i 
legal deviſes,; but, admitting the propolition, how far will it go? 


A recovery, a fine ſuffered. 


A bargain and ſale (not for money) though the uſes are teſerved 
to. himſelf, is a revocation ; but where is the caſe determined at law, 
which affects the caſe before your Lordſhip? none, but the caſe in 
Roll's Abr. This is not the caſe of a deliberate conveyance chang 
ing the uſes; in this caſe here is an equitable intereſt af the making 
of the will; an equitable intereſt .after the will; only the perſon 
changed who holds the w/es in truſt. 


In a former caſe the court has held, where the uſes were reſerved 


different perſons, this was not a revocation. Truſts, it has been often 
ſaid, were ſubſtituted inſtcad of uſes, with.equitable intereſts ; this i 


have been a revacation. 


I don't agree that a court of equity is bound entirely by the ſans 
rule as a court of law ; which may underſtand itſelf bound by A. 
decided, though on wrong principles, rather than ſhake the precede 


A Dal 


Trinity Term, 14 Geo. 3. K. B. „ 
4 man at the execution of his will makes a mortgage in fee; the | 
one 18 paid and he takes back the eſtate : It might have been a „ 
rus queſtion at law, whether the new eſtate thus created would N 
6. [Qu. whether this or near was not determined in Heeling and Ws 
Ing.] And yet it would be very extraordinary if a court of equity 8 
hould ſay, that if the money had not been paid at the death of the | || 
nortgagee it would have deſcended, ſubject to the equity of re- | FU 
&mption ; but as he has paid the money this ſhall be a revocation. = 
Lord Chancellor This queſtion, when firſt it came on, was 1 
reated as a matter quite of courſe and to be ſure it ſtruck one ve i 4 
uch, that when a teſtator, having contracted, makes his will, and ' | | 
ferwards, in conſequence of ſome agreement, makes a conveyance = 
o troſtees in truſt for himſelf, that the uſe ſhould paſs jaſt as it 1 
mull have done. 11 | 
The caſe of Elton and Harriſon ſtruck me, and I deſired it might It 
teargved ; declaring, I ſpoke no opinion, but only, as a queſtion of 1 
bme property, deſired it might not paſs over without argument. 9 
The caſe is a very common one. A man having an equitable in- i 
welt deviſes it by will; and afterwards takes back a legal eſtate |. 
whether this ſhall paſs or not. 5 . 1 
lu the caſe before Lord Hardwicke when it was argued, (Par ſors 5 
ad Freeman) Mr. Solicitor-General (now Lord Mansfield) argued, {/ 
iat there might be a difference between the conſtruction of a legal : 15 
late and an eguitable intereſt, Lord Hardwicke in making the de- if. 
cree ſaid, A doubt was made whether there might not be ſome dif- 1 
krence between a legal and equitable eſtate. But I am of opinion the 140 
the cafe would be the ſame z and it would be of very dangerous conſe- Is! 
fence if it were other wiſe. | 4M 
The queſtion then will be—whether it would be a good deviſe of 1 
i legal eſtate; for, if not, I doubt very much whether the. court if "BY 
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ber ought to decide it as good upon an eguitable intereſt. 


Mr, Solicitor-General very ably argued for his client, that the 
Ut of law and equity went upon the ſame principles; and therefore 
$ Court has decided upon the ſpirit of that of the la. 


* of erent diſpoſition is to operate on the eſtate as a revocation 
3 only, in conſtruction of the law; and therefore this court, 
e me deviſe was of the legal eſtate, would preſerve the equi- 


© intereſt ſo far as was not: altered, 


If 


- — es RAS. IN ATE > eo Ef tre — — 
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J 


as to make a revocation. 


the court here would confider it equitable and decree it a revoc 


portion of the equitable eſtate deviſed. 


Trinity Term, 14 Geo. r 


If chis was an alteration of the entire equitable intereſſ. 

much encline that it would be a revocation; and if Takes, l . 
could be taken from the caſe before Lord Nortin ham TE 
think ſo. And in Parſons and Freeman, the ite in tr ſt . 
ing altered by appointment of nem truſtees, without any oor 


purpoſe appearing, was held a creation of new uſes, in ſuch man 


In the caſe of Rolles it does not clearly appear whether it w 
the direction or with the #nowleage of the teſtator; and b 1 | 
rule of law, if done without his conſent, it cannot ancunt 12 i 
cation. OR. | ? e 1 
It is very clear, where the equitable intereſt was in the teſtatg | 
who after takes a legal eſtate, that ſuch legal eſtate, annexing : 
the equitable intereſt, makes no alteration in the will, whereby t 
equitable intereſt has been deviſed. . 5 


Does this come up to that? Upon due conſideration Jam ve 
clear it does. Mr. Watts contracts with the Duke of King ſton f : 
the purchaſe of this eſtate. VVV 


The vendor, in the eye of this court, is ſaid to be a truſer; b 
not in the idea of truſtee to create a revocation, by convying ii 
truſt ou? of his hands into ancthers, He is only a perſon on wh 
the purchaſer may call to compel a conveyance, and where a bill M 
brought for a ſpecific performance the decree is, that he thall con 


to the vendee, or ſuch perſon as he ſhall appoint ; what then does th | 


vendor? No more than the court would have done for him, 


It is exactly the caſe where a man makes a feoffment before a will 
and makes livery after. This is no alteration of his intent; but ov 
carrying the former intention into execution. The court, unicl 
intent could be implied, will never deem it a revocation. Th 
parting with the obole {gal eſtate is a total revocation at Jaw; . 
parting with the legal eſtate in part, is only pro tanto; but in equi 


tion pro tanto only, or no revocation, or Zeal, according to the pr 


The argument is very artificial, that becauſe he meant the convey 
ance ſhould be firſt made to truſtees by the Duke of King ſton ; (v 
might have taken it in truſt by the powers) and therefore in the mea 
while until the conveyance the appointment was in him, that for thi 
cauſe the will of the teſtator is revol ed, though the Duke 1s dt 
hand to hold the eſtate for the purpoſe of paſſing it expreſs,y '0 * 


| . 2 { 
fame uſes; it ſeems therefore not to agree with the iel, = a 
| | | pl 1 
I 5 


Trinity Term, 14 Geo. 3. K. B. 


Tal argoment is ſometimes uſed in favour of the intent; but 
* againſt it.“ And if I underſtand right, it was not intended 
4 hk of King ſton ſhould himſelf immediately convey to the 
tees. Mr. Watts takes on the contrary the legal eſtate in fee, 


the beir at law ſhall be deemed fruſtee for the deviſes. 


am not ſorry it has been argued, I am very much obliged ta 


te aſſtance of my Lord Chief Juſtice with whom I have ſpoken 
1} the very able manner in which you have all argued. The 


jrajer of the appellants muſt be refuſed. ; 


If 1 underſtood Rolles Abridged right, the laſt cafe put there was 


brermined after the other, | 
Mr. Solicitor-General—My Lord I rather believe they were Net- 
lr determinations 3 but cafes put and reſolved by the court. 


| Coſts. 


had doubted whether proceſs in original, on which coſts ac- 


lim that it partook of the nature of the original debt. 


gs out of pocket is a term for the largeſt colts. 
Bail. 


[277 ON to diſcharge 4ail on the recognizance upon a com- 
fon of lunacy, which had iſſued againſt the principal. 


Mr. Vallace— That this is not the caſe of a commiſſion of bank- 
"Py; that it is not certain he cannot diſcharge himſelf: But if an 


"Meretur be entered, if he ſhould become fane the next moment, 


be bail would be diſcharged for ever, 


Ut Fer ot ‚ 
be expence of the commiſſion; why does not the committee 


MW the debt? The debt muſt be paid out of his effects; it was one 


al the tiſques for which they had undertaken. 


At this rule we ſhould have ſham commiſſions of lunary. 


10 | 
U 88 0 f © . . . . A 
red 8 eſt per divinationem tacitz mentis a mente teſtatoris in verbis apert3 
2 Crus etiam ubi neque tacita neque expreſſa mens. 


28 SE Attorney 


IR. Juſtice Viller acquainted the court, that in caſe where he 


med, were a creation of a new debt, all his brethren informed 


Lord Mansfield —T here ſeems to be n0 ground. They have been 
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Trinity Term, 14 Geo. z. K. B. 


Attorney 
C HALL not be called “ # anſwer matters of an ofen 
O charging an irregularity but not a crime; for this motion a | 
a criminal nature. e no Op Ds 1 


Overſeers. 


N a motion to ſet afide ſeveral appointments of juſtices, cool 
ſtituting certain perſons named in the ſeveral appointments 

be overſeers in the borough of Bridgewater, = 
There were counter appoin:ments on one fide ; one appointmer 
made on a Saturday at ten minutes after twelve, and half an ho 
after twelve another; and on Sunday evening and Monday evenin 
two other ſeveral appointments at the ſame time reſpectively. OM 
the other ſide they appointed preciſely at t,-welve, and continued th 
appointment every minute till one; and at eight o'clock on Sud 
morning another, | # 


The appointments on the former fide were made by the recrdl 
and tu ot the juſtices ; the /atter, by the to others, juſtices, 


Contended that the appointments on each fide on Saturday aſief 
twelve, until one, ſynchronizing with each other; the appointmeni 
by the latter party at eight o'clock on the Sunday morning woul 

tand; and that the caſe of Milbourn port was the ſame in material 
circumſtances as This. 


On Lord Mansfield's aſking whether they went by the ſame clock 1 
it appeared they went by all the clocks and watches in the town 
according to their affidavits on both ſides. 5 | 


1 8 On the other fide—that in the caſe of Nfilbourn Port his Lordi 
Fl nes ſhip determined that this raiſing on one another with pe I 
I was a proſtitution of the office and a profanation of the day of toe 
ii Sabbath. — 


, pong Againſt this it was contended, that it had never been firidly ſai 
x and Jaid down as /aw in any caſe, that Sunday was a bad day tor ch 
5 point ment of over ſeers. 3 DE 


iy This ſeems Swan and Croke, * Error from the Common Pleas upon ? com 


1: to be Swan fAoned was that t 
| | | . ned W 
and Broome, mon recovery ſuffered ; by conſent the error aſſig 1 


8 Bur. 1525. CL 


A 
F 
E 
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— Do | 
of the return of the writ of ſummons was Sunday the 13th of 
4 1750; on which day the tenant in tail male who was vouchee, 


Ie without i ſue male of his body. 


There were two points made in this caſe, of which the ſecond in 
qciple, though the. deciſion was not on our fide, the circumſtan- 
4 ſitering, applies Brongly to the caſe now before the court, and 
gpls 4 fortiori; it was—** whether by law a valid judgment could 


aſi be given on the day of the return, being Sunday.” 


ſn the judgment of the court it is there ſaid, If is clear, if the 
rt could not fit on Sunday, judgment could not be given before the 
dak of the tenant in tail; for he died wpon the Sunday, And then 
you Lordſhip decides the caſe upon the h:/fory of the law and uſage 
$tocourts of juſtice, that ao they cannot fit on a Sunday. But 
wr Lordſhip farther adds that antientiy they did, and that it 
ws the practice of the antient chriſtians for the reaſons there given, 
zmely, amongſt others to do juſtice to their brethren, and prevent 
ker reſorting to Heat hen judicatures where they muſt have ſworn by 
ul: And in contradiction to the ſuperſtitious obſervances of paga- 
iim,“ but afterwards reſtrained by the canon, (517) and extended 
ball other holidays and faſt days of the church by the canon of 
te year 932. And that our Saxon kings received and adopted 
dem, but that they were afterwards relaxed by the ſtatute W. 1. 


ad notice to appear on Sunday ; and that the form ſtill continues, 
tough the true return and appearance is now on the Monday: And 
lat Wakes were held on Sundays, until reſtrained by particular acts 
0 parliament. | 


Now in this caſe of appointment of overſeers for the benefit of 

le poor and pariſh, if there be no affirmative uſage to appoint on 
duch, there is 110 uſage to negative ſuch appointment, there is no 
it of parliament againſt it; there is no adjudged caſe againſt it; 
a9 though courts of law do not now fit on Sundays, this is no 
eon why an appointment by juſtices of ovetſeers ſhould be void 
f made on a Sunday; and the act ſays generally the appointment 
lll be in Eafter week, which includes Sunday. 


Lord Mansfield — All 1 am thinking is how I can contrive for ſome- 
[0 undertake to proſecute both ſets of juſtices, 


Kd ou had waited for a legal appointment on Monday, and 


*T 5 1 
OF f this contrary extreme was likely to produce no leſs dangers of its 


; t . | 
angt then were merely temporary, and perhaps it Was never very general 


You 


E. 1. c. 51.] And farther that writs were returnaòle on Sundays, 


don't know whether you would not have ſtood upon better 


nem to have gone againſt you by ſurpriſe on the Sunday. 
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= | You would have had a much better foundation 
1 | ment and proſecution. 


both for the op 
The poor are ſacrificed while they ſtruggle. 


The behaviour of the juſtices is a ſhameful pr . 8 
office for ill purpoſes; if one ſide had lain by Fans e I 
much better. It is an horrible abuſe, and I with any could * 
take to proſecute all four. eee 


I don't know there is any caſe determined, that Sunday is a 

for ſuch purpoſes ; the act appears to exclude it by ſaying it (hall | 

5 in Eaſter week or a month after, which ſeems to exclude Sung; 
1 for Eaſter week does not begin until Eaſter Monday; and the gen 
1 . ral reaſons given by Mr. Hodgkins go ſtrongly again it. Bl 


Iwill not give my ſanction for ſuch an act to any of them. I. | 
all Sunday employed to fraudulent purpoſes, | 


Let all the appointments be ſet aſide; and let a mandamys go to tl | 
Juſtices to make a new appointment, and give notice of the time aff 
place of making the appointment; 7ws days notice to be given 
the mayor to the other juſtices, 5 


Suggeſted that one of them lives twenty miles from the place. 


Lord Mansfield Then I will ſhorten the notice » For I had rath | 
he was not there—a man who comes for ſuch purpoſes! Let it 
one days notice, _ R | 
TI hope the note-takers will obſerve the appointments were bot | 
bad, and not determined by the clocks. | | | 
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Tuſtice of Peace. 


Man who acts as attorney, is not entitled to act as juſtice 1 
15 | 1 By peace. Vide 5 G. 2. c. 18. / 2. but by the words of this a | 
4 this does not extend to charter juſtices. 


1 — | — Judgment. 


i: CNN a motion to ſet aſide judgment upon a warrant of mn 
| -_ upon the ground that the perſon was in cuſtody at the — 

| ſigning the warrant, to confeſs judgment ; and that u attorney 

[3 | preſent on his behalf at the time of the ſaid figning. 
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Hulk, E. 15 Car. 2. B. R. it is ordered by the court, That 
« no bailiff nor ſheriff's officer ſhall preſume to exact or take from 
« oy perſon, being in hrs. cuſtedy by arreſt, any warrant to acknow- 
he a judgment but in the preſence of an attorney for the defen- 
int; which attorney ſhall then ſubſcribe his name thereto; which 
« (id warrant ſhall be produced when the ſaid judgment ſhall be 


« cknowledged, And if any bailiff or ſheriff's. officer ſhall here- 


«;fter offend, or do contrarywiſe, he ſhall be ſeverely puniſhed 


8 for ſo doing.“ 


l it is farther ordered, * That o attorney ſhall enter or cauſe s. R. in C. B. 
h be acknowledged or entered, any judgment, by colour of any Hl. 14 & 15 
« yarrant gotten from any defendant being under an arreſt, otber- 

« wiſe than as aforeſaid.” My RE | 


The defendant in this caſe, who entered into the warrant to con- 
tb judgment, declared, upon his own affidavit, that he ne what 
| wor, but did it becauſe it would be void. 


I was argued, that the court had been ſo anxious to ſecure this 
kenefit to the defendant (which, to be a benefit, muſt be certain 
ud general, and not to be limited by circumſtances of what a parti- 
aur defendant might or might not know) that by a rule of 4 G. 2. 
le court, apprehenfive that the former rule might be ſo conſtrued 
lat the plarntiff's attorney might be thought ſufficient, provided 
lat, for the future, none ſhould be good unleſs an attorney named 
le defendant was preſent, and ſigned. | 5 
Lord Marsfield—1 ſhall ſay to the rule what the court of Chan- No rule or 
day laid of the ſtatute of frauds, that no rule ſhall be made an in- ſtatute Mall 
frunent of fraud; nor employed contrary to the enas for which it was anda wg 


* be an inſtru- 
lade. ment of fraud. 


This rule was deſigned to prevent fraud by the defendant, other- 
Miſe gnorant or fearful of the plaintiff, being drawn in or terrified 
bar,, a judgment; and therefore has admitted of many exceptions 
aide arcumſtances: As in the caſe where a man in priſon at one 
duns luit executes a warrant to confeſs a judgment to another; this 
v yitbin the Jetfer, but not within the intent of the rule. 


55 court will never ſuffer this rule ſhould be made an inſtru- 

it to cheat the plaintiff; which was introduced to prevent the 
Pantiff from cheating the defendant, or by any undue influence miſ- 
— TORE gtD | | ; | 


* Fry . Es ons 7 
- in legis auxilium implorat qui legem ipſam ſubvertere conatur. 
atio eſt anima legis, 
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Irinity Term, 14 Geo. 3. K B. 


tion bond, on ſuggeſtion that the eſtate of the inteſtate was nd 


Leading or overpowering bim. He knew the nature of 
. warrant would not be good, Being executed without his 


cedent only when it is applied as an engine of frazd, to fit 
juſtice which it was made to defend. 1225 a ab dert 


nur ver ſuffer a rule introduced to prevent fraud to be applied to tb 
purpoſe of effecting it. 8 355 ON IN GRE, 


hominum converti. 


en... 


— o—— 


a Warrant of 
ney; he was privately reminded of the conſequences; he has the of attor 


to ſet before the court, upon his own affidavit, bat be Fa ge 
preſent, - I am not at all afraid for the rule; for this wil by gp | 


Mr. Waller, in his defence before the I ſe of Common MP | 
the precept of the Bible, Thou ſhalt not fel a hid in 50 i", | 
«© milk,” thus—You ſhall not turn what was deſigned to uppen 


and benefit mankind into their deſirut#:on. Therefore the court wil 


- 


Archbiſhop of Canterbury againſt Houſe. 
Adminiſtration Bonet. 
Ma motion to ſhew cauſe why receedings on adminiſiraig 
bond, ſued in the name of the archbiſhop, ſhould not | 
ſtaid, with cos to be paid by the defendant. 88 


The defendant, | a creditor, obtains from the proper officer of th 
biſhop authority to ſue in the name of the biſhop on the adminiſtr; 


likely to anſwer the debts; that his widow, the adminiſtratrix, wa 
going to abſcond ; and that ſhe had not given in a true and perfed 
inventory. . 
The objection was, that it was not competent to the biſhop 
give his name at the inſtance of a creditor. " 


Secondly, that if it were competent, they have commenced pro 
ceedings in this cauſe without authority from the biſhop. 


Lord Mansfield —Surely it is competent for the archbiſhop tl 
grant, at the inſtance of a creditor, where the executor has nat de 
livered in an inventory, or has delivered in a falſe one. 


28 June, 1745, Greenſide and Ward. Bill to be relieved againſt 
bond given to the commiſſioners of the eccleſiaſtical court, and it 
favour of a creditor, for want of a complete inventory. The 
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_—_ 


Leges in bonum & ſalutem hominum nata peſſimum eſt in fraudem & perniciei 
Ht * 


* . $ 


3 1 * - 


Trinity Term, 14 Geo. 3. K. B. 623 


v quintained by my Lord Hardwicke, who would not relieve 


„ e | 

on the fide of the creditor, Mr. Dunning That though the com- 

dss nominally and Formally againſt the archbiſhop, and the 

e any n up accordingly to ſhew cauſe why he ſhould not pay the 
yer there were other parties, who-underſtood that it was virtually 


A jbſtantially againſt them, and who defended accordingly. 
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Tha the reaſon why o authority is ſuppoſed to have been given 
y the archbiſhop is, that upon the defendant's being introduced to 
þLordſhip's ſecretary, to enquire whether the proceedings were by. 
e authority of his Lordſhip, he was informed by the ſecretary 
ht there, was no ſuch authority given: And that, by the advice of 
v Ducarrel, who had informed him no. ſuch authority could be 
yen at the inſtance of a creditor, he had refuſed the application, 
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And that they received a ſecond anſwer, of the like nature, from 
&e acchbiſhop himfelf. OS N 


There could be no day afterwards, in which it could be conceived 
be achbiſhop was atbercviſe informed, or had cbanged his mind. 


Whether the authority was really applied for perſonally will not 
kmeſory to decide the merits; both they and the archbiſhop, by 
det conduct, evidently took the application to him perſonally would 
„„ 5 


Farther, it does not appear whether the bond was not applied for, | 
ud conſequently obtained, after the action commenced; if ſo, ſub- 


ſun! to the action, it can never maintain it. 
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häte if thers be no oppreſſion from the archbiſhop, the court 
ill not liſten to ſuch a complaint in this kind of proceeding, where 
Uk other party has been oppreſſive. LL. | 


The next queſtion is, whether the bond be warrantable? 


I will depend on the nature, the conditions, and the objeck of the 
\ Vhether it were competent to make uſe of ſuch a kind of bond 
Lite inſtance of a creditor. : Z 1 


What is the bond? If A. B. adminiſtrator, do make a good in- 

, 10 true account, and diſtribution, according to the act ** for 
lter ſettling of inteſtates gſtates. * For this the adminiſira- 

| ona | 3 Is A I | . 

"Viz ney 
le 


h l 2 23 Car. 2. c 10. the proviſion of which is thus: - That all or- 
> 8 well the judges of the prerogative courts of Canterbury and York, 
| 13 for |. 
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Trinity Term, 14 Geo. 3 K B 


Jurcrees, 


fully ; but only refrained the uſe of it. to fuch inftances as we 


| 46 ſhall come into the hands, poſſeſiion, or knowledge of him the ſaid A. B. 


4% (its of the ſaid deceaſed at the time of his death, which at any time after ſh; 
af any other perſon or perſons for him, do well and truly adminifter accordin 


„ ſaid adminiſtration at or before the day of . And 


and allowed of by the judge or judges for the time being af the ſaid court, ſhal 


trix in this caſe, the widow of the inteſtate, is made ahl, and 
| a A » And 


Perfect account and diſtribution is required—to "TOON 
law entitled; that is, the next of kin: The creditors have ee 
1 5 N : ; » * N * 


Your Lordſhip, in the caſe of Greenſide and Watts, argued o | 
reaſons why it was competent for a creditor to make uſe of an 1 
uiſtration bond. Your Lordſhip argues in a manner ae 
or at leaſt J find e The court did not ſtay era 


thought competent to a creditor. The breach aſigned in that c 
was on the circumſtance of not exhibiting an inventory, 


3 


6 for the time being, as all other ordinaries and eccleſiaſtical judges and eve 
of them, having power to commit adminiſtration of the goods of perſons d : 
<<. inteſtate, ſhall and may, upon their reſpective granting and committing of 7 
«© miniſtration of the goods of perſons dying inteſtate, after the firſt day of Jy 
one thouſand fix hundred and ſeventy -one, of the reſpective perſon or perſq 
& to whom any adminiſtration is to be committed, take ſufficient bonds, wi 
two or more able ſureties, reſpect being had to the value of the eſtate, int 
name of the ordinary, with the condition, in form and manner following, » 
c fatis mutandis, vix. | 


„% The condition of this obligation is fuch, that if the within bounden 4, 
ec adminiſtrator of all and {ſingular the goods, chattels, and credits of C. D, « 
ge ceaſed, do make or cauſe to be made a true and perfect inventory ot all and fi 
« pular the goods, chattels, and credits of the ſaid deceaſed, which have 


« into the hands and poſſeſſion of any other perſon or perſons for him, and tl 
de. ſame ſo made do exhibit or cauſe to be exhibited into the regiſtry of 
court, at or before the day f next enſuing; and tl 
« ſame goods, chattels, and credits, and all other the goods, chattels and cre 


« come to the hands or poſſeſſion of the ſaid A. B. or into the hands and poſſeſſi 
<« to law; and farthEr do make or cauſe to be made a true and juſt account of h 


ce the reſt and reſidue of the ſaid goods, chattels, and credits which ſhall be fou 


« remaining upon the ſaid adminiſtrator's account, the ſame being firit examine 


deliver and pay unto ſuch perſon or perſons reſpectively as the ſaid judge e 
© judges, by his or their decree or ſentence, purſuant to the true intent a 
* meaning of this act, ſhall [mit and appornt. And if it ſhall hereafter appea 
that any laſt will and teſtament was made by the ſaid deceaſed, and the execu 
*© tor or executors therein named do exhibit the ſame into the ſaid court, * 
regueſt to have it allowed and approved accordingly, if . the ſaid A. B. with 
«<< bounden, being thereunte required, do render and deliver the ſaid _ 8 
<« adminiſtration (approbation of the ſaid teſtament being firſt had and ma 10 | 
<< the ſaid court, then this obligation to be void and of none effect, or e 
& remain in full force and virtue,” | 
I * 


Trinity Term, 14 Geo. 3. K. B. 


1 


he emdition in the bond in the caſe now before the court cannot 
L he adminiſtratrix liable to devaſiavit againſt her from the next 
fi | | | | | 
fir 

k to the aſſignment of a breach here for not making an inven- 
i could not be aſſigned, con/sfiently with the truth and juſtice of 
ay The real injury has been aſſigned, that the admiuiſtratrix 
* make a true and perfect inventory, which the ſtatute re- 
quis. | 3 


As to the merits, the circumſtances of this caſe prec 4 the l- | 
ion of the other caſe. 5 


Iſubmit, therefore, the ground remains entire on both parts of 
trule; though I am much leſs ſolicitous upon the fitſt than the 
krond point. 8 


01 the other fide, in reply, in behalf of the defendant, Houſe— 
That this application is well founded, and the rule ought to be made 
wſute, = og i gn | 


The archbiſhop did not underſtand himſelf as perſonally knowing 
nl refuſing, but offictally, without his private knowledge, giving 
lem authority: Ihe proceedings go upon a direct contrary ground. 


The queſtion then is, whether the party to this rule, Mr. Houſe, 
air, upon the circumftances. to proceed upon this bond? 


Aud whether he has not made an improper uſe of the bond ? 


An inventory was litigated, and therefore more exactly taken in this 
we, and there could be no breach aſſigned upon that. 


As to the formal breach of the condition, your Lordſhip will ne- 
W ſufer him to avail himſelf of that who was not, originally (be- 
0g 4 creditor) intended to take the benefit. | 


; The order to an eccleſiaſtical judge, in matters ſubje& to his juriſ- 
Wn, does not apply to a creditor, who, if he take any advan- 
wr, it muſt be a caſual advantage, by being able to charge the ad- 


Unitratrix from the inventory ſo far, with afſefs in her hands. 


The non-payment of a debt cannot be a breach of this bond. 
The condition to abide by the ſentence of an eccleſiaſtical judge 


8 ch is the third obje& of the adminiſtration bond, provided by 
ach my be for the benefit of the next of kin. 


oe IU | | But 
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ougbt to be on a very 1 * and no Je ground ad ur; 


| ab could be made uſe of are applied, to defeat the creditor: _ 


© hun.” 


the nature of official not of private perſons. But, waiving that fc 


ventory ; and diſtribution is to be made to the next of lin. 


ſtances, and to the proper parties. If it ſhould be abuſed, it woul 


Intereſt of 
creditor in 
adminiſtration 
Pond. 


aſſigned, in 71s inſtance, to o the creditor ? 


But N then, i the creditor m ot hi 5 
conditions, the claim being rather fo = to tn 2 thef 
D, 


yet i 


IV 


Lord Mansfeld—No ws 7 7 thy ever fi 4 fo 
tion of inſolvent aſſets with an e vie ” 12 the . 


7 


The adatoifiracix in this caſe Rides anti 8 | 
by Ts She wanted to fell it to 1 = be wante 


she gets edintvifiration=e this all the chica canery and falſe ole 


to complete all, and ſhew theſe e are not al Tounded, { 
NG | 4 —: 


A creditor (or creditars) 10 0 out adminiſtration. ts 


F choke to take as the firft ground what 1s ſaid, " That no cred] 
* tor can have the benefit of 7515 bond; it _ not to be aPigred 


Next comes that the archbith6p of cu VE his privat 
raren) has not afligned to him. 


va 


Io be ſure, the archbiſhop of des and his 3 are | 


the preſent, aubat is it that the archbiſhop is to do? Ougot ** to bay 


What is it that the act requires of bim! He is ; to take a bond z 
the proper parties that they ſhall account, make a Full and perfect in 


1n doing of this or any part of it hs cats has 10 tereſt 0 
his own; it is ex debito Juſtitiæ to grant the bond, on proper circum 


be a good reaſon to ſet afide the bond, as an abuſe of public truſt, 


It is ſaid this point has been Btigated | in 1745» but ir don 50 
appear upon what authority. 


Two eats were Cited Ge TPO argument; hich. it appeary 
were held then got to the wn —.— 


Let us ſee what are the points, as to which a creditor is entergþ 
in the adminiſtration, | 


Trinity Sena — KiB. 627 
[ti plain the © has 10 intereſt in the Jiftribution after 47275 | 


/; but he has an intereſt 1 in a good and perfect * being | 
gen 0; in; and a 7rue Ae © 
And he i is intereſted | in the Hibribution befire payment of his debt, 
ple that it is not / made as to Foy. the fund out of pig, _ 


(bt 1s to be anſwered. | 


The name of the archbiſhop i is his oficial name, not the name {of Archbilhop * 
ke en. To one who has a right it is ex debita juftiti to grant name of of- 


fice and not of 
|; to one who has no right it iö e _ e to refuſe. pPteerſon: Acting 


officially, he 


has no private 
ls to what was requiſite. o on this occaſion, Tdowt wobder the n 


xhbiſhop might not recollect it. He might refer to Dr. Ducarell: diſcretion, 
| Dr. Ducarel gave the anſwer which i is lee he was ill advijed. Ln his acts by 


his proper of- 
- _ ficers bind 
Ii reſted upon the anſwer of the bios it 2 be a drf- him, though 


frat conlideration, as to cabs: But I am aſtoniſped at what has —_— | 


pet, 8 | knowledge, or 
even againſt 
* — 


Hut, the attorney, applies to Criſpin, and 0 him by what P 
uthority he proceeds—who ſays he has no right to expect candour ; © 
awhich, I think, he did Wrong. | 


He then receives all the intelligence from n a bill filed; 
o the advice given by him to the archbiſhop; of the reference to 
Ir, 6. Hayes; and that the bond had been permitted to be ſued by 
bt creditor upon that reference; and that he had authority to men- 
lon all this, as being informed by him. 


What was he then to do if be Joubtel 15 truth, which was al- 
oſt impoſſible ? A man could hardly have had the impudence to 


ment all this; and it is ſworn he went to Mr. Jer non; if he did 
du, he ought. | 


This was on the fourth of June. On the be * A.) 
5 * he applies for the rule, after all this information re- 
ved. | 


And therefore, i ia; the rule ought to be diſcharged with 


ch, 


vas only in doubt whether it ſhould be againſt _ 
tive of ite | — wad — | * | repreſen | 


——— 


* Aliud e 


i 
. ce tnd 
— 


it dignitatis & of Ac1! publici nomen z aliud perſon & rel private. 
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Trinity Term, 14 Geb. 3. K. B. 
„ 
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Statutes and Caſes concerning Adminiſirators, = 


Statutes, the foundation of their authority, 4 1 E. 3. e. 
1357. . „„ 


21 WS. c. . | 


22 & 23 Car. 2, c. 3. | 
9 & 10 V. z. c. 41. Fees of adminiſtration to feamel's effe 
Caſes. Turner and Davies, J. 22 Car. 2. B. R. 1 Mod, 62 


Adminiſtrator cannot have execution after his adminiſtration 4 
voked. | 5 3 


Acddiion for rent incurred in adtnibiſtrator's own time; s ad 
niſtravit, is a bad plea. 26 Car. 2. C. B. T. 1 Mad. 185, 186. | 


* Adminiſtrator muſt make diſtribution to the half as well as th 
caſe, : £5, , oo 


Adminiſtration pleaded, granted by the official of A. biſhop | 
Carliſle, good without alledging him to be ordinary. 2-Mod. off 
Daus v, Harriſon. Hil. 27. & 8 Car. 2. C. B. Temple v. Temp 
L. Blis, 711. „ „„ 

Hodge v. Clare. Adminiſtration granted durants alſentia of at 
other good, as well as durante minori ætate. 4 Mod. H 2 V. 
M. But vide Slater v. May. 2 Lord Raym. 1071. That ſuch adm 
niſtrator muſt aver abſence ſpecially, to wit, in partibus tranſnur 
nis. is OTIS Rr 

To be granted where there are executors if they reſuſe to 20 
which they may do by act as well as by words. Broker v. Charte 
H. 30 Ehz. Cro, 92. 3 | | 


Adminiſtrator of an executor no adminiſtrator of the firſt teſiat 


Parſons, alias Frowde, v. Parſons, alias Froude. H. 31 El. B.] 


& 54. ala CIS Ss * 1 


ee 


cuſtom admidiltrstot may pay debt on np cantract, . 
pul with debt on e —ꝙ v. Norton. T. 37 Els bs. C8, 


I. 409. 


cord. Earl of gy 4 v. Sir Wolter . 39 & 40 
2 C. B. Cro. 2 „ | | 1 


hs 412. 


Ainiifration during minority of executor. ceakat at ſeventeen. 
Pit v. Gaſcoyn. Hil. 40 Ehz. Cro. 603. 


| Adminiſtrator during minority of executor hath but a ſpecial pro- 
paty, and canfot ſell goods, unleſs they be bona peritura, or for 


liz, C. B. Cro. 719. 


\.Devies. T. 13 V. 3. 1 Lord Raymond, 685. 


Adminiſtrator 4e ſor fort liable to. law ful adtulviſirator on ation 
A money had and received, We the tort. M. * Anne. Lord 
dunn, 1217. x 


| Hondomus to.commit adminiſtration. T. 9 G. z. Br. Str. 852. 


Thin not for n 3 minore ætate. Hil. 4 G, 2. 


hs caſe, , Sr. 892. 


— ſhall tals for ſome purpoſes to the death of the 


uo; but this fictitious relation ſhall deveſt a  meſne right i in a 


Itager, 3, aring v. Dewberry. T. 4 G. Str. 95. 


bh ſhall have adminiſtration though the fome have a power to 
«a will. Rex v. Betteſworth, Hil. 4 G. 2. Str. 891, But 


th 
ems to be underſtood where the power is partial, that pro tan- 


a not within the power, the huſband ſhall have adminiſtration; 
W ore he has 


* 
merelt and ſhe does it, it is s otherwiſe, Vide 2 Str. T. 12 
* b. 1111 C. 118. 5 


J031 5 
_ adminitrator durante minore ætate, the ſ piritual court may 


| 
2 ond for duly * Folkes v. Docininigue. 2 Str. J. 31 


2. 1137. 
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| Where profert Wide adminifratini bes not be Phy quia 


Where it muſt, Sir Jan (Cutts * . Bennet M. 14 * Cro. 


xefſity for payment of debts. Price v. Kunden. M. 41 & 42 


Aininiſtration granted t to a ſtranger is repealed by adminiſtration 
mated to next of kin; but the meſne acts are good. Blackborough 


given her power under which ſhe may diſpoſe her 
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Hil. 12 G. 2. 
Ker Ve-Frecioue. 3 2. M. & M. 2 Ventris, 203. 


| adminiſtration, vide R. Edgecomb, knight of the bath, againſt R, 
TO Dee, adminiſtrator. Tag's Rep. agalnit + 


Adminiftrator, prudte we abou a will, ma bri 
56. 2. P. 917. . 17 * * 


Adminiſtration ate hes may Fo 18 (4 ons na? cont 
nuance to juſtify a retainer. Fn. v. Wee 2 Str, W. 


* 


Adminiſtrator liable for rent after »fignment of telatar's * 


For a large comment on FE ſtatute of E. 3. and the tated 


Vide alſo Dyer, 2 56. 


— 


And Plnoden, 275. e v. Fare. And what afts of al 
einiſtrator de tort ſhall bind the executor. 


Other caſes relative to adminiſtrators, . 


Lady Grandi Den v. countel of Dover.” 34 Cer. 2. 3 "I 
S. C. h 155. | 


. 
Newton v. Richards. T. 6 W. & M. 4 Mod. 296. 
Adams v. terretenants of Savage. Paſeh. 3 An. 6 Mad. 134. 
Dorrell v. Colins. T. 24 EAR C. B. Cre. 6. 
NMertin v. Whipper. M. 20. 1 Eli. B. R. Cro. . 
Stubbs v. Rightwiſe. T. 30 Elie, Cro, 102. 

Alen v. Heard. Cro. Car. 219. 
a Skinner, 143. 
Petit v. Smith, 1 P. W. 8. 


Abe s eile. T. 2W. & M, B, R, clas, 155 


— — 


Trinity Term, 14 Geo. I K. "jv 


— 
Rule on as e Shelf, 


\\ HEN the hal 3 is Wies to bring i in the body he has four 


days, excluſive of the 2 when the rule * od was 
bined upon the ſheriff. 


vallezo and Echala a Wheeler. 


BARRATRY. 


On a Policy of . Tyſurance ; 


for the plaintiffs, - pen the following facts. 


Hille, and back * 


The plaintiffs and many ater ſhipped a cargo on board, and. in- 
ſed the ſame. 


The inſurance provides again lofes: by Ron at ew Ge. and 
winſt barratry. 0 


In the aug it is declared that the: ſame fall not ba woid by: reaſon 
0 ay fw in the veſſel unknown to the afured. 


The hip failed. | in December 1772, and went to Grad ey, took 


bi quantity of brandy, which the captain meant to 7mmr by way of 


eafline trade; the night following they ſprang a leak, which 
We them into Dartmouth ; from whence they went to —— 


un. e. 


ly the bad weather, Sc. the ſhip was: CS unfit fas 8 


ge, which had been partly — after putting into Cornwall. 


i Ide parties came to an agreement that the nfurance ſhould con- 
ut and Proted the nk on their return to London. 2 


The roods were ſpoilt, whereupon: :this action was brought. 
The declaration conſiſted of -three counts. 


3 | Firſt, 


OTION for a-new trial, on a verdict having ben b 


lu. November 1772 Darwin chartered the ſhip \ Thomas and Mat- 
tix of one Brown, and agreed by his Ren . to freight ber for | 


i Cnwall, where the brandy. We y e of the c- 
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Firſt, That the ſhip ſet ſail, and in ſailing ſprun 
ſtorms and perils of the ſea; whereby the maſter was obliges-, 

pair to Dartmonth, to refit the fhip, and then put forth N 0 
ia proceeding and going to the place of deſtination, by form, - 

accidents of the ſea, the bowſprit was ſplit, Cc. and the this ; 4 ; 

vers other «parts and places damaged, and rendered wholly mY J 

| purſue her voyage; by which ſtorms, Gc. and by which ae | 

Ic. the goods were ett. FA 


Second count, That the ſhip ſprung. a leak in her vo 


Dartmouth, &c. whereby the goods were ſpoilt, _ , oa fro 


- Third count, That by the fraud and errang of the made l 
goods were deſtroyed, and rendered uſeleſs, and of no value, | 


The underwriters contended, that this damage was occaſioned b 

a ſimple deviation of the captain; not fraudulent, as againſt the one 
of the goods ;. and was neither merely accidental, nor barratry, be 

ing no fraud againſt the owners. FFT 


The inſured inſiſted that either it was an accidental loſs, and the 
they were entitled to recover, under the general terms of the inſud 
ance againſt / at ſea, by ſtorms, &c. or elle it was barratry, | 


The jury, at the trial, had found (under the direction of Mi 
Joſtice Aſhbur/i) that the voyage of the captain to Guernſey, wher 
he took in the brandy, was with the privity of i Wills, who was th 
owner of the hulk of the veſſel, but without the privity of Daruis 
who was, under the charter-party, the owner, » 


— 


And they found a verdict for the plaintiffs, 


And now, upon a motion for a new trial, cauſe was ſhe wn againf 
the cule by Mr. Alleyne. Fo. | Th 

This caſe wa He began his argument by obſerving that Barratry was a Word 

ev Apubangy hitherto not preciſely defined in our law, or at leaſt not familarize 


rs that it was far from true that borratry was confined to ſome aft ol 
term; but 1 Fraud, or injury done malo animo immediately againſt the owners 


have page for that any fraudulent act, whereby, directly or conſequentially, td 
voured to 


owners received damage, would be barratry within the terms of thi 
ſubſtance of inſurance, though there might be no ſpecial malice againſt 
both argu- | | . 
ments toge- 


ther, In Knight v. Cambridge, E. 10 C. B. R. Sir. 585. Inforanc 
againſt barratry, breach aſſigned, a loſs per fraud m et negligenti | 


Sk. 


8 


Trinity Term, 14 Geo. 3. K B. 633 
{te maſter: Judgment for plaintiff in C. B. and general errors | 
Aged. N | e 


Odiected 10 argu ment on error, that fraud and negligence is a ge- 
ul charge, and not ſufficiently preciſe to be within the terms of 
i: inſurance providing againſt Barratry. 5 


pr curiam—T he negligence certainly is nor, but the fraud is bar- 
wry; is of a general fignification, and not confined barely to run- 
ing way with the ſhip. It comes from barat, which ſignifies 
fa > dolus, and extends to any fraud of the maſter. The end of 
ng is to be ſafe in all events, and it would be very pernicious if 
x nere making loop- holes to get out of theſe policies. 


This caſe, then, is an authority in point; and upon ſolemn con- 
keration that fraud is barratry, The caſe of Stamma v. Brown, 2 Str. 
uz, applies the principle yet more particularly and direfly to the 
ak now before the court. | 

That caſe was Thus. The ſhip the Gothic Lion being advertiſed 
wing to Marſeilles, goods were ſhipped on board her on behalf of 
he plaintiff, and a bill of lading figned by the maſter, whereby he 
nienakes to go @ droite route a Marſeilles, and the defendant under- 
mate a policy from Falmouth (where the goods were taken in) to 
leis: Before the ſhip departed from the port of London another 
meriſement was publiſhed for goods to Genoa, Legborn, and Na- 
j, and the plaintiff's agent was told it was intended to £0 to thoſe 
jos firſt, and come back to Marſeilles ; but he (the plaintiff) in- 
ied that his bargain was to go firſt or directiy to Marſeilles, and 


N be would not conſent to let her paſs by Marſeilles, or alter his 
dlorance. 35 Ex. 1-6 


The ſhip, notwithſtanding, did paſs by Marſeilles, and, after 
&lvering her cargo at the other ports, ſet ont on her return with 
tte plaintiff's goods; but, in her voyage thither, was blown up, in 
"gagement with a Spaniſh ſhip. And, in an action upon the 
dich, the breach was aſſigned for a loſs by the barratry of the 
tr, And the plaintiff infiſted, that 2% fraud or matverſation 
Ws harratry; and Dufreſne is there quoted. And the reporter ſets 
in (es referred to) Florio's Talian dictionary, title Barrataria 
bew 65 Furetier. And by the Sc. which he adds, it appears, 
Abet books were quoted. As to ſome, which I think perti- 
ap to this cauſe, I mean to deſire the favour of the court preſently, 
to ſubmit them to their judgment. | — 


Ide defend 
tand n ndants 
lt the b 


counſel infifted this was only a deviation; for that 
ot be a crime in the maſter, who was acting all the while 
enefit of the owners. : eee 


Ln Sh 


634 Trinity Term, 14 Geo. 3. K. . 


The chief juſtice, who was Sir Villiam Lee, in his * 
the jury told them that this being againſt the expreſs 8 
go firſt to Marſeilles, ſeemed to be mote than a common n q 
being a formed deſign to deceive the contractor: Then he 98 

what immediately and molt forcibly applies to this caſe and 
partes it to the caſe of a ſhip ſailing out of port without paying Mes 
whereby the ſhip was ſubject to forfeiture, and which, it is added 
bas been held to be barratry. «© gs 


The jury ſtaying out ſome time and aſking the chief juſtice wh 
ther it would be barratry, if the maſter was to have no benefit fo 
himſelf by paſting by Marſeilles, and went only to the other place 
firſt for the benefit of the owners, the chief juſtice anſwered, no 
And they found far the defendant. 3 Y 8 


On a motion for a new trial the verdid was confirmed. 


It is needleſs to infiſt on the agreement between the caſes. Thi 
would have been &arratry if done for the private benefit, of the mall 
ter; this is done for his private benefit, and for the benefit of of 
other of the parties concerned: The plaintiff was chere informed of 
the intention; here it was kept from him and is of itſelf a fra 
alandeſtine fraudulent action: There the deviation was for the ben 
_ "8 of the owners; here it is to the prejudice of Daruin who is ound 
1 cor the voyage.” OE: ee FI 


were hers en do yt oe 
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Though I ſhould think the caſe ſufficiently eſtabliſned from thei 
authorities, and its own reaſon and clear neſs, yet, as mercantile law 
is a part of the law of nations, your Lordſhips will receive the evil 
dence of that law, and be guided by it in your deciſions: And final 
this word barratry does not ſeem hitherto generally underſtood, Wi 
may not be improper to examine what the language and uſage q 
other commercial nations ſays, in confirmation of theſe authoritiq; 

of our own already cited. | A 


And firſt 1 will begin wath Foreign bocks; next 1 mean, to ſub 3 
mit to the conſideration of the court foreign ordinances. : 


| Deniſart, in his collection of new deciſions upon this word, * al 
« this word ſignifies matverſation or deceit by a captain or maſter d 1 
« a merchant veſſel, in what concerns the quality or quantity "I 
« the merchandizes.” . | 9 


atron de navigh 


- # Le ſignif ion e rie par un captain on p 1 
Ce mot ſignifie malverſation et tromperie p p merchandizef 


marchand, dans ce que a rapport ä la qualité et à la quantite des 
yoyez ſur ce la un arret du 6 Sept. 1689. au journal .des audiences. 
collection des deciſions nouvelles ſur ce mot. | | 
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Trinity Term, 14 Geo. 3. K. B. 635 f 
The definition is general—malverſation or deceit, though the in- J 
ket is particular, as being one of the moſt common and obvious ; þ 
a he refers for the ſenſe he gives to a decree of the 6th of Sept. 1 
80 in the journal of audiences. 3 | 
The next author I ſhall take leave, under the indulgence of the 14 
art, to cite is Ferriere, I who in his dictionary ſays ** barratry, _ 
«in marine language, is a deceit of malyerſation committed by a | ahi 
« ptin or maſter of a veſſel to cauſe, or cau/ing thoſe to loſe their Wb 
© x-rchandize to whom it belongs. e Ft 
For example, to bad @ veſſel during the couſe of the voyage is the * 
ame of barratry, and is puniſhable. See the decree.“ 14 
fle puts this then as an example and one inſtance of many; and 1 
s de a crime (the crime of barratry) and puniſhable, how much Nh 
note to go out of the way to load a veſſel with prohibited goods, bl 
wich is a double offence ; an offence againſt public law and private 408 
utract, and ſubjects the owner of the goods to a double riſque. 1 
The author whom TI ſhall beg leave to cite next is Savary, r who 45. 
ns © barratry of the maſter, in the language of commerce and bY 
' merchandize, means the larcinies diſguiſing and alteration of mer- 1 
" chandizes which the maſter or crew may occaſion; and generally * 
al kinds of cheating, tricks and malver/attons, which they often 1 
" employ to deceive the merchant, freighter and others who are in- 1 
"trreled in the veſſel.“ „ | . 
Melly conſiders barratry as affecting the goods on board only by 1 
belt; but this is evidently a ſhort deſcription, and not to the extent N 
(the crime ; as appears from the other authorities cited, and thoſe . 
nch remain to be cited. 1 
Mortimer lays, © it is running away with the ſhip, ſinking her, 9 
deening ber; ot embezzling the cargo. 35 _—_ . 
Of theſe ſeveral definitions ſome are leſs exact, others more; ka 
me more general, others defective: But they all ſhew barratry to 18 


tharratrie en terme du marine eſt une tromperie ou une malverſation qui ſe 
. Par patron ou le capitaine d'un vaiſſeau poar faire perdre les merchandizes a 
a qui elles appertiennent. 
de exemple, de charger un barque pendant le cours de la navigation eſt une 
arratrie qui eſt puniſſable. Voyez l' Arret. 


5 gu ie de patron en terme de commerce et merchandize veut dire les lar- 
> 5 diguiſemens, et alterations des merchandizes que peuvent cauſer le mai- 
quilp K qupage d'un vaiſſeau; et generalement, toutes les ſupercheries et malver ſations 
mettent ſouvent en uſage, pour tromper le merchand chargeur et autres qui 


int inte 
be 


ereſt au vaiſſeau. 
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Tric Term, 14 Geo eo. 3 K. B. 


_ port and harbours; alſo the ie and een Cauſed | 


de 2 E crime, and Cos of he molk contin; ſe 
is a crime of any ſort of deceit EY 
ners of goods in the veſſel. 


em to prove tha 
Her to the 0 


. next would deſire the n of the cou to proc 5 
Kill more important and convincing evidence from the ordinan 


And firſt, the celehended ordinance of Lewic the fourteenth, 
2 54 art. 28. defines it thus-—— 855 


« The deceit or auto the maſter in the 


voyage, or 


the maſter or by the crew. * 


The ordinance itlelf ſays, a eben mall not us 3 
damages by the fault of che matter c or — — mn be all 
ſwerable for the barratry. 


It desen they inſure againſt barratry, they zullen _—y 
fault of the maſter; and can it be queſtioned, whether this cond, 
of the captain in the caſe now before the court be or be not a _— 


And the , commentator. in his notes deſeries barratry to be þ 
very and deceit. 


Ordinances of Antwerp, No. 4. No barratry to be inſured again 


(perhaps that greater Care * be taken! in the choice of the ma 
ter.) 
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Ordinances of Spain, No. 42. - Agre with thoſe of France. 


- Ordinances of Genoa, 1610, nite to a particular code of laws 
ation ſtatutes. 


Ordinances of Rotterdam, No. 43. 1721, difingsifh betwee 
neglect and barratry ; ſo that every wilful fraudulent act where 
damage inſues, ſeems to be within the meaning of theſe ordinance 
as contradiſtinguiſhed to neglect, whether the injury were intende 
againſt thoſe who ſuffer by it or not. 


Bid. 52. When a captain, without neceſſity, and without an) off 
ders from the aſſured, hath altered his voyage, or run into or touche 
at any port or road, the inſurance to remain in force. 


* Tromperie et malverſation du maitre dans les routes, portes, et N 5 

' ſemble les larcins, les deguiſemens, et alterations cauſes par le maitre ou 
1 equipage. 

fraudes. a 

©: + Roceus in notis, barratria, ribalderia et fr ' Ocdinan 


Trinity Term, 14 Geo. 3. K. B. 637 


—_ 


apſidereds 
Ordinances of Stockholm 1750, agree with the ordinances of Ror- 


Ordinances of Copenhagen, No. 38. diſtinguiſh between barratry 
gl negleCt. | Rs 
:dinances of Bilboa 1738, No. 19. Mention barratry as a thing 
own. e 2 5 e 

Mr, Aleyne cited two other common law caſes. 


Fm and Brogden, 2 Str. 1264, where the ſhip being run away 
with, but not with an intent to defraud the owners, it was held not 
lrratry: But then it was by the violence of the crew who forced 
lin back, notwithſtanding he told them the orders : Which there- 
hre as is obſerved there, fell within the excuſe of neceffity, which 
la always been allowed. But this proves ſtill farther, that barratry 
$2.crime, and if it be a crime, he who commits it, muſt anſwer 
kr the conſequences ;: though a different miſchief was produced, 
ad to different parties from what he intended ;* eſpecially when 
de probability of miſchief to the owners of the goods, from this 


edinances of Hamburg, No. 6. 1731, deſerve particularly to be 


Vide Hales 
Pl. of the 
Crown, title 
Homicide, 


where a man 


intending one 
unlawful act, 
is chargeable 
for another 
conſequenti- 
ally: and Ba- 
con's law 


tracts. 


Hudulent departure, and taking of prohibited goods on board with 


bers, was ſo obvious in a double view. 


Lein and Swaſſo, Partr. 147. by Lord Hardwicke, Barratry 
$a act of wrong done to the ſhip. Now, I think, it cannot be 
\ubted, that this unlawful act of the captain, without the privity 
ad againft the intereſts of the freightor, and againſt his contract, 
"2 act of wrong, and a wrong to the goods ſo endangered by it 
ad afterwards loſt : And he can not be at liberty to ſay that other- 
Me they would have been loſt. And it is no excuſe to him even 


the could, when he has willfully and fraudulently taken the riſque 


a long them thus, and expoſed them by his unlawful act, and 
0 breach of the faith of his agreement, to deſtruction. 


Upon the whole, both from our own caſes and from the concur- 


Kt teſtimony of writers and public acts of other countries, I hope, 


m watranted in ſubmitting to your Lordſhip theſe two obſetva- 


lions | GX 


Firſt, That any offence againſt the laws of a country whereby 


c Vefſel or cargo may be ſubjected to a condemnation, is barratry. 


N 1 - . — 
— 


C be „„ T r 
In criminalibus ſufficit generalis malitia cum facto paris gradus. 


7 2 : Secondly, 
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Secondly, Any injury done to the veſſel or cargo with 4 
intention to defraud the owners. = +402» 276% FD a dire 


I think it is beyond controverſy, that the captaj 
this caſe falls 5 5 the firſt of theſe Fr Ws nk * well 
fore the inſurers are liable under the clauſe in the polic oof 
ſores againſt barratry, and that the verdi& was well < a 8 i 
plaintiffs, and of courſe that the court will diſcharge this " 
for a new trial. 3 ER e 


On the part of the motion it was urged by Mr. Buller 


I ſubmit, that nothing done by the captain in this caſe could 
barratry, unleſs the deviation was without the knowledge of the 50 
er; for he is not charged with running away with the goods or of 
burning or deftroying them, or any dire& injury to the goods, & 
any malice to the owners of them. 1 8 i 


And upon the deviation, if the plaintiff chooſes he may reſort il 
4 an action, and recover againſt thoſe from whom he may be entitle 


to recover ; but not for barratry. 


The court in the caſe in Strange ſays, to make it barratry, thedlff 
muſt be ſomethiog of criminal conduct and not merely a breach if 
A 1 f 5 
Where the maſter was by force obliged to deſiſt from his voyagi 
the plaintiff 's counſel would have made barratry of it, but the cou 
would not ſuffer it as it was no act of intention to defraud the ow 
ers; here whoever is conſidered as the owner, there is no act don 
by the captain with an intention to defraud him: And as to the a 
tempt of conſidering this as criminal, becauſe of the unlawful pur 
poſe of the deviation, it being to take in prohibited goods, it is nol 
thing to the owners; I don't underſtand that it was proved; but fff 
it were it is not criminal quad the owners of the goods. 4 


In Poſtlethavaitès Dictionary of trade and commerce, which I un 
derſtand to be generally eſteemed one of the beſt books upon tn 
ſubject, by gentlemen converſant in mercantile tranſactions, barra 
try is defined to be cheating the owners or :nſurers, whether by ru 
ning away with the ſhip, ſinking it, deſerting her, or embezzlin 
the goods; all clear, direct, pofitzve acts of expreſs malice and pro 
judice to the owners; this is a conjectural conſequential damage Wy 
no malice to the owners under any pretence. = 


Wo But farther with regard to the ownerſhip, I ſhall beg lea! 


= contend that Villes was the owner and not Daruin, any more 4 
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Trinity Ter Mm, 14 Geo. 3. K. B. . 
E ſends parcels by a ſtage- coach is the owner of the 
bn and Darwin only freighted the veſſel for that voyage. And 
ond cxpreſely with the jury that the deviation was with the 
55 of Milles: If ſo it can not be barratry; for none can charge 


charge. 


The diſpute in the caſe of Knight and Cambridge, was whether | 


; mas neceflary to uſe the technical word barratry, for the fact was 
110 oſs of the ſhip laid to have happened by the fraud and negli- 
ne of the maſter : And there can be no diſpute that ſuch an act 
{href injury to the perſons intereſted in the veſſel would be bar- 
m; but there is nothing like it in this caſe, 


And upon the queſtion put in the caſe of Strange, whether it 
would be barratry if the maſter went out of the road by the deſire 
nd for the benefit of the owners? The chief juſtice anſwers no; 
nd the jury find their verdict accordingly. Here the jury have found 
tat the deviation was with the privity of Willes the owner; and 


aly to prove that it was for his Benęfit. 


nough has been ſaid already. As to going ont without payment 
i port duties, that is an act which from the beginning openly a- 
kndons the goods and ſhews an original deſign of fraud; not fo a 
1 accidental deviation though it may be for an illicit pur- 
ut. | ER 


[ muſt object as to the ordinances of Stockbolm ; they are matter 
ide municipal law of a foreign country, and ought not to 
ind the deciſions of this court. 7 g 


Lod Mangfield— It is very proper by way of exfo/ition of the ge- 
rl law and cuſtom of merchants. Colbert's edict of 81. has been 
{tl an hundred times: And this ordinance goes as part of the 


bara maritime lau, which is a branch of the law of nations, 


55 Buller continued Barratry muſt be, as the ſeveral writers 
t defined it, a poſitive direct fraud to the owners, either by de- 
Kg: or abandoning the ſhips or embezzling the goods; this is 
Ne q 


"—_ of Middleburgb, Amſterdam, Schoninberg, Hamburgh, 


A that they have laid it as barratry or a loſs by fraud of the maſ- 
= 5 in another count accidental loſs by ſtorms of the ſea : And 
this was repugnant, and therefore they ſhould recover on neither. 


I 1 Lord 


try but the owner, and he by his ptivity and aſſent waives the 


fit were neceſſary, which after this it is not, it might be no diffi- 


As to negligence being barratry, the caſe in Strange is otherwiſe, 
that it muſt be craſſa negligentia ſuch as infers malice, and of this 


theſe, and therefore not barratry, and with this agree the 


"Ie, and Rouen. Another point Mr. Buller endeavoured to ſup- 


if 640 T rinity Term. 14Geo. ; gy 

1 Lord Manifald—It in caſe that W ava . TAE 
[Y that 1 remember, had a cafe before me of barratry, UM | 
ki doubts of it: It is odd that the inſurers. (a third play one J 
12 ſure the ownerSagainſt the act of their Ee. * 5 thet 
4 ſelves appoint. 

= WT good deal . upon the nature of the gr eement 
1 charter party; whether it is an agreement between 3 | 
* freighters that the ſhip ſhall go to a particular place. ot wh the 
iv is a letting of the ſhip to the freigbiecs. 5 

4 As to barratry 3 it is agrocd by. all the books that it aut 1 ex 
1.6 licto; but they do not agree as to the nature of the offence: It 
4 ſettled that every deviation is not barratry, It ſeems that bacrat 
4 ſhould be a loſs of the thip or goods, by. any crime, negligence or | 
be viation of the maſter directly i injurious to the owner, and malo ani 
pf as againſt him, whether it extend farther to conſequential damag 
4 and ſuch as are not even clearly and directiy conſequential, but ag 
1 were collaterally emerging, and caſually and remotely incidental, u 
= certain whether they would or would not have happened otherwi 
. whether this be barratry may be matter of farther confideration, ' 
14 | It is agreed, that if a ſhip goes out without paying por duti 
by” and is ſeized, this is barratry. 1 

wy I thould pay great reſpe& to the 3 of if the cl j ju 
1 who were conſiderable Mes the proper judges. of a cauſe 
7.30 this nature. 

. If the ſhip hed been ſcized at at Guernſy, this would. cen . 
NY been barratry. 

if I don't fee it is ſhewn who is the owner. As to the aMigoment! 
. the third count, I think you might have recovered if it had nat bet 
1 barratry, [upon the other counts without. | 
Wl Let it ſtand over. 

' iff | Cy RIA ADVISARE rorr. 
1 8 Aſterwards on the laſt day of the. term Lord Mansfield had 
. ſome hints, on points material in the cauſe, to this effect. 
ii We have thought of this caſe: I have never met with it io 8 
99 time. 
74 de definition of hens ſeems to be very /oe/e. 3 
194 extraordinary the inſurer ſhould inſure to the owner for the 

1M our of a man put in by himſelf. | Thi 
1 . 
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| Thos noch howerer, Think, appears of birratry z 7 it ſeems to ) be 
a it muſt be'a Crime. Dy, 
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Ib to be coir whether the ui muſt not happen at the 
tn of the e 1 40 500 6341 905 HT 
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There was great ſtreſs. 5 on ill * it; nd to be fare, . 


{Fils be the owner, with great reaſon ; for if the « owner inſures, 
þ cms recover againſi * 0WN order eee 


Pat it is material, when a ſhip. is let to foetal - whether the c own- 
g of the goods have not the direction; if it be let as an | houſe to 
be freighter, then he, the freighter, i is ouner. 


| fon the other head it is only a covenant 8 them that the 
bi hall go that voyage for the freighter, then it is only like an 
kciney-coach or due gon and the FO bas. 99 the ue, 
bf us goods; not the direction. Nan ie $2654 

There appears Ra clear. from the opinion of Stamme and 
In but this—that. * every breach of contract i is wee. 

Nat every deviation is barratry: If there is fraud it is ſaid it will 
barney, and it r OEM be it is ſaid x deliio and ſo much So wang 
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Bat is every offence, is every loſs Gone: y or other. ling = er 
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ler occaſioned by it or nat, barratty? I think one ground muſt be 
adlige, but whether fach _ as would ſubject a man to a 


proſecution, as running. WT. 5 wi 5 ip, deiraping + the 


Cimina] 


$ 


$0ds or the like, may be a eien arms f do wage 8 0 
And fo ; it may what kind of lob, Fw 125 far 2 ook direct 


ewe and what All be held a Fonlrgaentia 0 to this 


7 wh 
p , 
: * 8 * \ N * Ms " » 
. . . 3 X G 
: „ 15 POT 8d i n e 
po 


** 
i » 
Wer 
4 1344 wt 844 


Wire 3 a deviation. a was. we there, * an al.. that going 
fute out of courſe and delaying Is not barratry._. wt 


That ca 
lack 


: > Þ 


0 caſe of Stamma and Brown. was very den it frems 
verbalim, taken by amy: brother, Wiles. 1 


To my 
bite 


TT 


9 . 


— 2 n W422 15 


er a new trial till we 195 ed” our opinions whh regard. | 
ea would be quite nugatory. N 


1 . 


N 
—— 


S . | £43 5 


. 2 * 
„ Lt  *. '« & * N 4 4 F us 


Annan 
n 


n 1 
9 L we 4 < 
2 . * 
A >a l "of 
Kg. = « 
— r 
3 : 


ba 


Ws 


n * 


N 


EY _Triniey Term, 12 ; 6 


of mn e ord inances, | that which VERS: 770 FRO 
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bog tit needs not be. For if the ſhip go out of the port "itbout payme 
3 FS of duties and is taken, this is barratry. The only queſtion f. 
= de whether thi a moſt be ditect er bnlequnnnl, | ems 


Conta venatths Abeiskür vor. 


Aird on u Tun day Nev. ile Jill, 55 Michaelni 
Lord 22 eic the HY! the one. to the * 


effect: 


Tie caſe we bea for wwe ticks ks the ba of t 
court. We are agreed im our opititons. 1 Will firſt fiate the cafe 
You will attend, becauſe 1 Have not got the repotr, but only a ſhot 

note, for fear 1 ſhould omit any material circutſtances. OF 


Tu bs ad 2 oh 08 4 polich of mura upon a voyage frog 
London to Sbbille, which policy undertakes againſt Garratry ; th 
ſhip was to take, in goods for AY EN in -the way of bau, | 


DFregbvage. | „ „ In 


The ſhip 1 to „ Willes a as owner. 5 pros e bull, be? was chan 
tered by Darwin for that particular voyage; and without the know 
ledge of Dirwin went to Guernſcy, and thefe took in brunch) in evo 
for of the duties. ' Thenee fell into à ſtorm, was much dimayed 
and driven back to Dartmbuth, thence refitted and went on vpoi 
the voyage, but in going was fo much farther damaged as to be i 
ctpable of continuing her cburfe, and Obliged to put in at Heer 
This hip was net confiſcated on acsbuht & the cut and good 

In conſequence of the damage the ſnip fuffered the gol were po 
, The plaintiffs brought this action to recover on the policy a2 ain 
the underwriters; for the 7% of the goods /þ happening" as i fl 

afid the terns of the infurance being 28 1s Afrendy Rated; "The fr 
found a verdict, under the directions of the judge, for the plan 
tiff—and they find (as above ſtated) that the voyage to ri | 
forthe purpoſts already mebtioned, was with the 13 01 : 
but without the — of Darwin. 88 
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eim the Haiftins re weecber. N 1 


74 fc, 
"4. | Blub . 


ry 


Vs LF $4 a 


bo 2 the defend pivot e ber a been. bbs 
aſe it was a ned Dehner: 80 far they were tight ; but it was con- 
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tyarded, as certainty” i never to be Pac ftom therm, it 500 wp 
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dlen at nj prove, though ever 40 well taken, and decidet} by jpd 
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The laſt pk is Elton and) ga, There te lp went out wil 
leniors of marque inſured by the defendant... In. her voyege { 
took a prize and returned to Briſtol, and received her proportio, 


Proportion 
able part of the premium. Then another policy was made; ff 
failed again with expreſs orders from the owners, that, in caſe of a tl 

ing another prize, they ſhould put ſome hands on board. the ſ. 
prize, and ſend her to Briſtol; but the ſhip in queſtion ſhould cot 
tinue her voyage with the merchants goods. Another prize w. 
taken, and the c 2 gave orders to ſome of the crew to car 
the prize to Briſtol, and defigned to go to Newfoundland ; but th 
crew oppoſed and inſiſted he ſhould go back, though: he alledge 
his orders; and they forced him out wa the way vg his on | 
Sp: was e 5 the PURE Red end . ' 
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ſuch a deviation as FPS HE them; buy 25 objection made, tot 
is, that here was a Force upon the maſter ſuch as he could Not 16 
fiſt: But the anſwer is, the inſurance. is againſt the crew.ag well 4 
the maſter. I think the more. probable ground is, that, as this wi 
a veſſel upon a privateering voyage, it was neceſſary they ſhould tak 
| care of the prize when they had taken, it, and the crew exerciſe 
their judgrmens for the benefit of, the i ha Pn 
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md c or trick; and this ſeems to have been the general acceptation 
* word in other trading nations, Who have "borrowed the term 


Jet undovbtedly, where the caſe is of the ouner of the ſhip con- 
ſwing, he cannot recover for what was done by his knowledge and 

l. But in this caſe Miles, the general owner, has nothing to 
\ with it: Darwin engages 3 puts the goods on board; it was againſt 
te conſent of the owner, for this purpoſe, if What was done was 
giaſt the conſent of Dans: iS ß 495 ie 9 - | 


What is done? The ſhip is to ſet out from London to Seville 3 
Darwin relies upon this; and truſts that the voyage will be imme- 
late, as on the faith of the inſurance he Had reaſon. The maſter, 
ſtead of going. directiy to Seville, goes upon an infſuitous voyage 
by which the ſhip was liable to be confiſcated: This is the deceit 
won Darwin; and the goods, after this #rauaulent departure from 
te courſe of the voyage, the ſhip falling into a ſtorm, are /porled.. 


And whether the damages happened direly or not, does not figni- 
f; nor whether it was an act of immediate intentional injury againſt. 
donner of the goods. „ 


f the maſter runs away with the ſhip this is barratry, and though 
the ſhip afterwards returns and purſues the voyage it is hl barratry, 
ad the perſon who by ſo offending was once liable, continues liable as 
bil anſequenteal damages . 


Here I think the damage ſufficiently appears, and upon the gene- 
rl principle falls within the rule of conſequential damage, as it 
"z6t not have happened but for the illicit voyage; and whether it 
would have happened or not, if the ſhip had continued in its ſtralght 
ure, is not material. %%% ht 


and in this caſe there is grrur reaſon. | Darwin has infüred; he 
iſs by the deviation; the deviation is the voluntary, illegal, frau- 
duet act of the captain; and therefore it appears to me extremely 
der, that this ſmuggling voyage was Bartatry in the maſter, and 
{quently comes within the terms of the inſurance; and of Eoutrfe 
that the verdict is right, and that thete onght not to be @ 14 trial. 


* Juſtice Aon One would wonder, when this word was in 
'w hundred yeats ago, that there ſhould" ratiath W any doubt 
8 it has always been the ſame in idea and general meaning, 

10 differing in terms, and not ſettled in practice — deceit, vil- 
) knavery, fraud, | | | | 
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the hulk of the ſhip; but really, 


Jury did very right in cooddering en as owner, pro bac Vice,* 


Ithink, is ſufficient to make it harratry,' (being without conſent o 


In r it is fo adi near two i, yr as, « 7 
0 * barratrid et contrabandd venditione. n 


Where the maſter is 288108 not for Mi on 800 
benefit or with the conſent of the owners, it a 
Kranze, this is not barratry for them to char 


vaitage, but hn 
ppears, 'by the caſe 
'ge bim with the  lok 


| But who i in this caſe i is 89 5 YT e Wilk, 


the owner i 
as far as this queſtion is Cconcernec 
he has nothing to do with-it; the owner is Dar win, I think th 


This is without the N . at ee It ed 


his benefit, but to the cs of the 9006, and b ov. an Mlice | ur 
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And it would not ſignify 3 185 FEI was $f or no 8 


that voyage. There is no ſaying when the miſcbic A e to th 
veſſel which occaſioned the loſs. 


1 thiok ths 3 is one of the 1 10 * the 1 is hable 0 
the act of the maſter; being a criminal act. And the caſe of a 


and Cambridge ſpeaks of any en act. en or fraud; ha Joc 
Stamma and Brown. 


Though this r may not be within the arms of G. z. lav. the fl 
tute alluded to] it is at leaſt a deviation for an illegal purpoſe, which 


the temporary owner) and the inſurers liable to anſwer the conſequen 


tial loſs, though not direcily or W conſequential on * devi 
ation. | a | 


Mr. Juſtice Willes—1 thiok this is barratry. . was thÞ] 


freightor : I think it's being done 40rtbout the privity of the freight 
is the ſame as if done it hout the N of the CRORE. 


The only queſtion that occured to me Was, whether thi was 
loſs by the a&# of larratry: For the three common law caſes ſeems 


to ſay that the oa happen by the act of barratry. 
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* Thus, a man 8 draws a bill of 3 is a merchant, pro 110 vice, Ve 
Green's Bankrupt Laws, c. 1. and the caſes there cited. 1 Salt. 125. Fong Vo 
Steward. Paſch. zd W.& M. 2 Ventr. 295. 1 V. & M. Sarsfield v. 


or in 
And 2 Ventr. 310, 2 v. Fuans and Purcevat, uſt point on err 
Scaccario. | | 
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lier is n0 ſaying Here when the might ſoftain that lolf. By go- 
ot of the way ſhe fell into a ſtorm, which ſhe might have eſ- 
el. And this, after a verdict, the court may take as proba- 
þ, that the loſs may have happened by conſeguence of the voyage. 


wed if the had not gone to Guernſey, as Mr, Alleyne very properly 


| This is certainly a deviation without the conſent of the freightor: 


Ind jſibly the cauſe of the damage ſuffered ; and it is a deviation 
ir lad purpoſe: And in the ſuſtice of the caſe Tam ſatisfied, what- 
er | might doubt, ſince it does not appear to fall within the caſes. 


1nd though it is not a Joſs by a fraudulent intent of the maſter or 


wrinzrs, to hurt or deſtroy, or embezzle or corrupt the goods of 
ke owner, yet the Jubſtantial juſtice has been done, and the jury 
ie found a verdict which, I think, we ought not to ſet aſide. 

Mr. Juſtice 4/bburf—1 am of the ſame opinion as at the trial. 


[think they have a right to recover upon either count, whether 


lub, ſtorms, and perils of the ſea, or for tarratry of the maſter, 


ks to the objection, that the two charges of accident and crimi- 
intent claſh with one another, the party ſhall not ſet up his own 
ult zs a defence; * for if it was not accident it was a criminal devi- 


tin, or barratry; and it is no anſwer for him to ſay it cannot be 
ib, and therefore it ſhall be neither. „ 
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1 berratry. 


Found, I think the verdict good on the firſt count. 


Wes 1s very curioufly diſcuſſed, 3 Fil 403, 13. Scot v. Sheplerd. 
L136. 3. Action of treſpaſs and aſſault. Plaintiff declares, that 


Mereby he loſt his eye. 
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Nemo lucrabitur ex injuria ſua propria. 


but he was convicted on that act, and executed. 
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[think there was ſufficient evidence to fod it a loſs by ſtorms and 
is of the ſea, upon the firſt count, ſuppoſing this to have been 


And farther, T think it was zarratry, being a deviation for an un- | 
u ad, and loſs enſuing ; but even without that, upon the fir 


[Nze, There is a caſe where this docttine of conſequential da- 
leſendant, on the 23th of October 1770, vi er arms, made an 


Malt pon the plamtiff, by | caſting and toffing a lighted ſquib, 


ant maxim was carried to it's full extent in the famous caſe of Cote, who 
nicted on the Coventry act, and pleaded an intent not to maim but mur- 
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The cale was, the defendant, on the day laid in the declarat 
at Afilborne Port, in the county of Somerjer, at a fair. which 
then and there held, thtew a large uid from the Aireet ig 
market-houſe, where a large concourle of people were alkemb 
and the ſaid fc nib thrown by the defendant fell on the ſtandinę 45 


0 ſale gingerbread, & 


of one . Yates, who was then expoſing t 
and. one James Willi, inſtantly, to prevent miſchief to himſelf 
to the wares of the ſaid Tates, took it up, and threw it acroſs 
James Ryal, who was alſo expoſing the ſame ſort of wares to (al 

and the ſaid James, inftantly, to ſave himlelf and his good 
took up the ſaid lighted ſerpent, and threw it to another part of · 
ſaid market-houſe, and, in ſo thrawing, ſttock the plaintiff on t 
face therewith, and the {quib burſting, put out one of theplaintiff's ey 


The jury found a verdict, with 1004 damages, ſubje tot 
opinion of the court: Whereupon, on argument in C. B. the Le 
Chief Juſtice De Grey, and Nares and, Gould, Juſtices, were of q 
nion that the action well lay againſt the defendant; for that the f 
throwing was the unlawful violent act of the defendant, and the ſu 
ſequent throwings were in/lantancous, and neceflary thereupon, 3 
as it were, continuando the firſt ; ſo that the whole was, one {i 
unlawful act of the defendant, by force, to the injury of the pla 
tiff. And the Chief Juſtice, held it to be as if the fquib had boug 
ed and rebounded of itſelf ſeveral times after it was thrown by 
defendant, before it reached to the plaintiff's eye. Blachſlone, It 
tice, e contra, that action of treſpaſs lay not, but action on the ca 
for conſequential damages; the two ſubſequent throwings after the fi 
being independent acts, giving new directions to the ſquib, and 
proceeding from the defendant, his order or direction, but from t 
throwers, as free agents, abſolutely diverſp intuitu, for the preſery 
tion of their goods and perſons. i 1 


J cannot leave this caſe without acknowledging my obligations 
Mr. Alleyne, for his very polite and friendly aſſiſtance, in furnifti 
me with his notes of the foreign ordinances to which he referred 
his argument; and which notes 1 have had the pleaſure of ufing 
part, as to ſome other branches of the argument, and in a few plad 
of the judgment, where my own were defective. ] 


Anonymous. 


Attachment for Non-payment of Coſts in @ criminal Suit. 


O a motion for a rule to "WE cauſt why the defendant len 
not be diſcharged out of cuſtody upon the inſolvent debid 
act. i £ NP © 


T1 


N 


We. 
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*** * 


| The gelendant had been indicted at the Old Bailey for an aſſault, V. 21 Ja 1. 
md had temoved : the indictment by certiorari into this court; and © 5: 13 Kn 


8 f ar. 2. C. 6. 
da- payment of coſts was under an attachment. e 


6 N 2 ſ. 16, 22 
3 Car. 2. c. 42. 


| The caſe of Rex v. Stokes, 23 G. 2. was cited, who moved to be „ 5 
kicharged under the general words of the act of grace, 20 G. 2. 

ad it was objected, that there was an exception of coritempts.: That 
wa caſc alſo of an attachment on recognizance for non-payment: 
{ colts. Lord Chief Juſtice Lee ſaid it was Not a-contempt where 
he rights-of the ſubject only are concerned, i. e. where the form is 
$1 criminal public ſuit or proceſs in the name of the crown, but 
he ſubſtance a civil private remedy, Mr. Juſtice Wright quoted a 
of of an attachment upon a recognizance; and Lord Chief Juſtice 
i lid it was nat a Contempt till he was put to anſwer interrogato- 
183 tor he might-clear himſelf of the contempt, and the attach- 
wit as only meſne proceſs to bring him into court. 5 


3. 


Mr. Juſtice 4/ton appeared to com paſſionate the young man's caſe 
y much, and ſaid he wiſhed to be able to ſatisfy himſelf that it 
pin the power of the court to dz/charge him: And he thought it 
al which ought to be interpreted in favour of the liberty of the 
Weed.“ * | . | BR TK 


Mr. Juſtice Wille He has ſatisfied to the crown by his four 
(onth's impriſonment ; Suppoſing there was a. general pardon he 
wald not be diſcharged, for the crown has nothing in it, as it con- 
ts the right between ſubject and ſubject E And he cannot, it is 
ld, de diſcharged under the Lords act, which is a cet flick indeed. 


Aterwards, the next day being the laſt of term, after Lord 
angelt had left the court, the three other judges delivered their 
Minions to the following effect: e OF 4 i SD 
Mr. Juſtice Ain apprehend when the deciſion was made in 
8 court that an attachment was an execution in a civil ſuit; it was 
ma new decefion, but it was always ſo. | 


Now it does not ſtrike me there is any difference in the -cofts 7: 
Wo the civil ſuit. The maſter is to tax, and if not paid within 
be time an attachment goes. The gth of G. 3. c. 26. is, in my 
P00, a legal recognition that perſons ſhall be diſcharged from exe- 
Um on whatever ſuit. | „* 5 
—— | 
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g Angliz omnium libertati favent. | 
= non poteſt gratiam facere cum injuria alterius. | ang 
cceſſorium ſequitur principale. 
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This atiſes be an an of | 1 whe an indiq 
ment is temoved by certiorari the deſendant muſt enter into fs 
niæance for the coſts to be taxed by the maſterʒ and if 58 5 
in a time limited (ten _ attachment hank 5 W. 8 1 5 et | 


tt an 8 for- e is an ; nib "widths x the coſt o 
taxed on the fide of the maſter of the crown office or on the cis 
Ade, how is he without diſcharge? And yet if he be not withi 
the benefit of the Lords act, becauſe it is an attachment. at the ſu 
of the crown, he plainly on the other hand is not within a * 
yore * that it amounts to impriſonmem for life. - wn 1 


Von bein boss no mote than he Bs. had | dove fy echt 
ſince the ſtatute of the; . of G. 3* * he nd not be d 
charged. 1 


1 Sw Wille =: Statutes in heuer the F- „ the | 
bY ought 0 be liberally res 1 ö , 1 


The ſtatute of 9 G. by diſhuege all pero ih. exccution 
any ſuit. 


ö 


7 here i is an end of all the criminal pare of the an. 


« 1 1 is led acd 8 are 1 e which ſeems aft 
ſtatute meant to extend the benefit 4 in the fulleſt manner. 


"Thinks I am willing i to adopt the liberal „ 1 
lic having been ſatisfied by the impriſonment; and eſpecially as othq 
wiſe this would be the caſe of imprifonment ne e 


releaſe—and of a minus. 


And whale it bias ever ode FR the court; RO” G 
- mot, they will give a liberal and e 18. Ct 


this nature. ; SRV 


Mr. Juſtice Auf -i is very Aras he ſhould not be 
charged becauſe it is a civil ſuit, not even by a general pardon, uh 
is certainly the caſe; and then it ſhould be turned againſt him i 

it's not a civil fait, but a fait of the crown, and 5 1 the act 
parliament does not diſcharge him. 15 


Held that at. Cur1a—Let him be DISCHARGED on taking the 0 o on 


tachment for 
non-payment IN SO LVENT DEBTORS ACT. 


* on 5 W. & M, c. 11. on an indiEttem of alli, ate wt 


7 
4 5 


Trinity y Term, 14 Geo. T K B 


_Gr 


klei. t. 


rob a1 revive chit by / Fi ire 1 If not proceeded up- Y 
on within the year the writs muſt be without diſcontinuance; 5 TD 
gherviſe the court will [prone ſaticfaQtion, . | | 


N x motion to ſet afide execution againR ball, with oofla, the 
principal g been diſcharged by atis, under a eom- 
miſſion of bannen nt | 


Mr D the motion. to 590 aide execution _ cofis 
nolt infer irregularityz and that there was none in this caſe, and 
kerefore colts out of the queſtion. That formerly the bail muſt 
we brought in the principal and ſurrendered: That now, if they 
golf before they are fixed, they may do this without fuch form; 4 
hey have nat applied. They ought, without notice, to have te | 
phether a capias ad ſatisfaciendum was taken out againſt the princi- 


u, which of courſe would © end in a FRY facias en the bail, to 
. dem. 


There is no 8 ny. more Ss there would "Sel in if . 
ettficate had ifſued Subſequent to the 18 of the bail. ; 


Lord Manifeld—Why did the plaintiff. toceed. after he wary no- 
tic of the bankrupt wg gas. aca] \ 


0n the other fide, Mr. Cowper was going to his argued, but 
Lad Mangfeld told hun it was not neceſſary.” 


Lord Mangfeld—This i is 2 MY. lain cafe. 1 he bal are to 


watch the proceedings of the ant, unleſs upon the ground of 
their nowing that the plaintiff knows that the defendant has got his 


inlicate, And why, then, does he are 0 e een, demand | 
ant eh ;. ... J 


They 925 nothing of the he Nei, If it! were e they 


edicharged by the event, they muſt take notice of the ow facias 
1 their peril. | A 
4 


. Dunning Toon the proceding would be ſet alde without 


E Nidg regular. 
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Indi Term, 14 Geo. 3 K B. 


. oyfng cofts *pon the like application for the future. 15 


Cal Mans feld—The prooedng ae irregular, as contrary to 
and juſtice, REES +: | 


. Dunning—lt i is your Lordſhip 8 opinion, then, that the ce 
£ Nate of a bankrupt | is to amount to a e of ball? 


Lord Monfilt—Yes, if the e plaintiff una, of the cert; ifcat te * 


proceeds. 
| RoLs ABSOLV TE, however, without COSTS. 


But che court deſired it might not be Aken for a e of : 


Mr. Danning faid hy had no means of keine that ſack a in 
ceeding was not warrantable; "yl had received no #1zht in 5 


Lord Mansfield —They had the light ach to tell them. The 
had no need of any other to ſhew that it was unjuſt to con 
upon them by ſurprize, when the defendant was diſcharged, and b 
that means the bi; and when this certificate had been Joeh out 
your: and an half, and * Fenn had notice. oh 


| 11 v was a oliedied by one of the conplel, PEE: if this was pike 
the uſual application, that upon pleading to the ſeire facias an exon 
_ relur might be entered, would: 'be of ne ole. 


Mr. juſtice Alon-—It will not be . as it t will 5 them 
great deal of expence, which 4 OT may ae 


Wit of Error. >» 


N a motion for a wild to than . * execution ſhould n 
be taken out againſt a/ the defendants, notwithſtanding, a wr 
of error brought by wo of them. ci 


Objection to the motion, ahak thi pff had el a confe] 
Jon of damages from three of the defendants in the cauſe, ſuſpeft 
to be by collufron : : That the writ of e error ex! ts and muſt have | 
 Hower while it ſtands. 


Tf it be an irregular writ, the motion ſhould be for aroſe to ſhe 
cauſe why the writ ſhould not t be let aide. 5 | | 


. 2 


Præſtat cautela quam remedium. 


Trinity Term, 14 Geo. 3. K B. 653 
Lord Mansfield declared he would give 70 directions: They And 


Te of the writ of error if they could; if not, chat! it would be 
„ e oy 26 et; 23 hw 3 775 10 7 < . 5 
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T ſeems declaration delivered before the ales day of the _ 
entitles to a plea within eight days. 


8 


| Inſpeeion. 
M TION for liberty to inſpe& badks of a corporation. 


Oelen, that it was fo late moved the corporation would not 
jive tins to anſwer. r , 4u OE es 


F Lond Mangfeld aſked i whether a e was oe conerneds | 
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Lord Mansfield —They ought to have inſpection 8 2 
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; Witneſs, e „ 


Merton to * going to wha, on Mavic that they have 
been RAT. Crna: to o find a 4 wi rah and cannot. 


T2 


RULE DISCHARGED. 


lrregularity. 


HERE bill fled againſt one as attorney of this court who 
ls attorney of the Common Pleas, and judgment thereon, 
ms error, and not irregularity. 


this ſee 


8D Writ 
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ing to ſet aſide the writ. 2 


his pocket to make uſe of when judgment ſhould be figned; ; 
the r related to the firſt we of” n. YT N. 5 


tody, to produce to the candidates or freemen, the Hooks of t 


ori for execution notwithſtanding a writ of WG 
ſuggeſtion that it iſſued before Judgment ſigned, *Wher 


the aſſignment of general error in writs of error is thus: Qua in r 


cordo et proceſſu ac etiam in redgitione JUD1en manifeſte eft erraty 
and therefore the writ of error could not anticipate the Judgment, 


But it was obſerved the proper way to come Kt this N wo | 


1 


And-the maſter ſaid whoever "PT out a writ of error had it ; 


£ 


ern 2 * : 


1 nf} ſpettion of Books. 


\N : a EY to ids cauſe why thi ching eld n not | inhe 
the books of the corporation of the 825 - Ty and W 
he ſhould not have 1 to take copies. © 


' This was an aQion upon a penal ſtatute of 3 G. 3. to ſtein 7 
ſons voting who are not freemen, and oblige ok who have the cu 


PR containing admiſſions of ſteemen. 


\ 


It was objected, that if the rule were © grins in this alas the dt 
fendants might be made liable by compulſion to 4 themetves, 


To this it was e chat the application is to the defendan 
not in their oy: and perſonal, but in their 1 ape. 


_ J if 


Hesses it appearing the defecidanty ould not comply wich 
rule, they not having the power of granting e in Ro 


\ RuLE DISCHARGED. 
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The Cauſe of the Ifland of | Grenada. 
Campbell o. Hat. 


HIS cauſe came on to trial | before the right honourable Wil- 
lam Lord Mansfield, on Friday the ſecond of Faly, at the 
Wings after Trinity term, for the city of London, at Guildhall, when a 
eil verdict was found: The proceedings inthe cauſe were as follows: 


| "Trinity term, in the 2th year of the reign of KiogGeorge the third. 


@ London to wit, BE IT REMEMBERED, that heretofore, that is to 
* xy, in Eaſter term laſt paſt, before our Lord the King at Meſtminſ- 
i, came Alexander Campbell, Eſq; by Benjamin Roſewwell, his attorney, 
"and brought in the court of our ſaid Lord the King then there, Commence- 
" bis BILL againſt William Hall, Eſq; being in the cuſtody of the ent by bill 
* marſhal of the Mar ſbalſea of our ſaid Lord the King, before the 
Ning bimſelf, of a plea of TRESPASS on the caſe ; and there are Plea of tre 
' LEDGEs for the proſecution, to wit, John Doe and Richard Roe. pi. 
* Which ſaid BILL follows in theſe words, to wit, Londen, io Wit, pec2al of 
"ALEXANDER CAMPBELL, Eſq; complains of WILLIAM HALL, bill. 
* Ela; being in the cuſtody of the marſha] of the Marſhalſea of 
| Or Lord the King himſelf, of a plea [of treſpaſs on the caſe ; Ac etiam. 
| AND ALS] FOR THAT WHEREAS the ſaid William, on the firſt 
6 of January, in the year of our LORD 1773, at London atore= 
kad, to wit, in the pariſh of St. Mary-Le- Bow, in the ward of 
Grup, was indebted to the ſaid Alexander in the ſum of 201. of ladeditutus. 

I i*ful money of Great Britain, for the like ſum of money by 
; de fad Villiam before that time had and received, for and to the 
to of the ſaid Alexander: And being ſo indebted, be the ſaid 

liam, in conſideration thereof, afterwards, to wit, on the ſame 
q and year atoreſaid, at London aforeſaid, in the pariſh and ward 

Aclaid, undertoch, and to the ſaid Alexander then and there Aſſumpſit. 
2 1 5 | e * faith- 
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Damages, * doth refuſe, to the DAMAGE of the Taid Alexander of Twry 
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Plea of non- 


Defendant bim. And of this he puts himſelf upon the counTRY; and 
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| Reſpite for Afterwatrds the proceſs bein 


Nik pris. the morrow of All Souls then next following, VNLEss the Ki 


a 
5 
Ker 


14 Geo. 3. K B. 
„ faithfully promiſed, that be the (aid Willow would x 


pay and ſatisfy the ſaid Hlexander the ſaid ſum 
t ne the ſaid William ſhould be thereunto afterw 


— 


ould well and try 
of money wen 


e e ards required. v. 
the ſaid William, not regarding his (Wd promiſe ad nag | 


P wa a 9 


7 ky, 


* but contriving and fraudulently jnirding; Graffly 6nd fuk 
Brexch aſl- ©. deceive the lad Afexanter in c e e 
ligned. e ſaid Alexander the ſaid ſum of money, or any part theres 
though the ſaid William atterwards, to wit, on the ſame da 5 
year aforeſaid, and often afterwards; at London aforeſaid. 


* 
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pariſh and ward aforeſaid, was by the (ail Hlexandtr aired 
% do) but to pay the ſame; or any part thereof, to the ſaid Alexa 


e der he the ſaid William hath hitherto altogether refuſed, and ft 
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Igitur appo- (e ere he brings his gut * 
. e POUNDE, And ther fo e he b ings his SUIT, Ge. 80 
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Continuance, AND Now on this day, to wit, on Friday next after the mort 
of the Hay Trinity, in this ſame term, (to which ſaid day the 
William had leave to imparle to the ſaid hi, and then to anſwer, & 

betore our Lord the King at We/lminſter, comes as well the ſaid 4 

e ander, by his attcrney aforeſaid, as the ſuid Milliam, by Nubert a 
Defendit vim his attorney; and the ſajd William defends the wrong and inju 
© 01am: When, c. and fays he did nbt undertake bud promiſe in man 
aſſumpſit. and for m as the ſaid Alexander Campbell above complains agai 


& o * 
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a ſaid Alexander doth the rr. ² t eee 
Plaintiff ſimi. e 1 c 

lier ue. = Therefore let a jury thereupon come before our Lord the King 

Veniatjurata. Nodneſday next after three weeks of the Holy Trinity; by whom: 

truth of the matter may be better. known, and who neither are 

kin to the aforefaid Alexander nor to the aforeſaid Milliam] to rec 

nize the truth of the iſſue between the ſad parties, becauſe a8 

- the ſaid Alexander as the faid William, between whom the iſſue 

Day of far- have put themſelves upon the ſaid jury. The ſame day is gielt 


th ear - 5 5 
ner bar. the party aforeſaid. 


the continu between the parties afo 
default of ju ſaid, of the plea aforeſaid, by the jury between them being reſp 
Gs (before our Lord the King, at Weſtminſter, until Saturday next a 


right truſty and well beloved William, Lord Mansfield, his Majel 
Chief Juſtice affigned to hold pleas before ohr Lord the King 
ſelf, ſhall firſt come on Friday the ſecond day of July, at 
Guildhall of the city of London, according to the form of the 
tute in ſuch caſe made and provided) for default of jurors, ec 
none of them nid Aer Fon Sg 


Continuance. At which day, before our Lord the King at Wiſtminſi W n 


the aforeſaid Alexander Campbell, by the ſaid. Ber amin * 
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chaelmas” Term, 14 PD 
ney aforeſaid. And the ſaid Chief Juſtice, before whom 
fe 64s tried, fent bither bis record had ir } wit, TY 
5 Afterwards, that is to ſay, an the day and at the place within Poles, - 


* * 
3 * 


iſſociate 
ls caſe made ant 
i Compbell, Ef 
s med William 


|» And the JURORs of the jury within mentioned being ſummoned, = 
hne of them, that is to ſay, Anthony 1 0 Peter Biſtock, Nane, of be 
Is David Chambers, James La Motte, Jobn Wilkinſon, Faſbus Bed. ivrors.. 

r, and Sivas Greve, come, and are fevorn upon that jury; 

and becauſe the reſidue of the jurors of the ſame jury do not ap- 

12 therefore other perſons, of thoſe ſtanding by the court, b ß 
# the ſheriffs of the city and county aforeſaid, at the requeſt of the Tales de cit. 
ad Alexander, and by the command of the ſaid Chief Juſtice, catitaaibes. 


ne now newly ſet down, whoſe names are filed in the Within 
8 pritten panel, according to the form of the ſtatute in that caſe 
* made and provided. Which ſaid jurors, ſo newly fet down, that 
"ko fay, Jobn Lee, William Kerfl, Charles Houghani, Jobn Ger- 
m, and Richard Hatt, being required, come, who, together 
nid the ſaid other jurors before impanelled, and ſworn to declare 
® the truth of the within contents, being elected, tried, and ſworo, 
% d ere 

„Tnar the iſland of GRENADA, in the My Indies, was in Special ver- 
* the poſſeſſion of the French king until it was conquered by the 2 WIR 
* Erith arms in 1562. And that DURING that poſſeffiom there ice“ 
tte certain CUSTAMS and impoſt DUTIES colleRed upon Gps poſſeſbon' of 
"IMP/RTED and EXPORTED into and ct of the ſaid iſland, under 2 3 
' the u rnokITx of his moſt Chtiſtian Mujeſfy. And that in quotes b ) 
" the ſaid year 1762 the (aid ifland was conquered by the King of Great Britain 
" breat Britain, then in oPEN WAR with the French King: 1 
i Sb | 3 | I f N 5 8 Cuſtoms and 
"that the ſaid ifland of GRENADA SURRENDERED to the Britih duties upon 
\ ms upon the SAME ARTICLES of CAPITULATTION af had been goots import- 
bore granted to the inhabitants of the iſland of MARTINICO, gievies e = 
Pon the SURRENDER thereof to the Brizifh arms. Arid that in the db 
re of capitulation demanded by and granted to the inha- role m_—_ 

_ ants of the ſaid ifland of Max TIxICo, Opot'the'SURKENDER Surrender of 
| Uereof to the Britiſh arms, dated the ſeventh day of February, the iſland of 
1762, are the following ARTICLES, that is to ſay, — 


the ſa me terms 

. ve NY YL as Martinico. 
ARTICLE the fourth They ſhall be ſtrictly neuter, and ſhall Articles in the 
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ſubjects of his 6 Mie an 
„ of moſt take the oath of : e ſhall not. e obliged to tal 
jetty, — arms. 1 0 his moſt \Chriſtian Mygſty until. a a Peace ; may iv 
4 mite the Ll of thei land. 1 1 ROY i 
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Anidle 5, bs © TICLE "the [AR They ſhall Bt erde their ci TY 

Re 20 ment, their LAWS, 1 8 or IDances : Joe al ſhall. be ae 
4 miniſtered by the, fame officers ho gte now ig eg ployment 


„ and there at be a renulacolr made or the interior police be 


< tween the ayernor of bis Ber Majeſt and the 
x . A 10 . that at 00 peace the iſland thatl b 3 K 
287 4 "of. Great Britain, it 1 5 1 be allowed to the inhah ha bitants to pre 
Th ſerve t heir POLL TICAL FOVERRMENT, and, to. accept that 
I» ' Antigua or C. Chr! W 5 
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Adi "IN Arier the 1 6 th“ The inhabitants, as as the CE | 
e ders, of both ſexes, Gall be maintained i in the propert of. the 
40 effects, mobeable 2nd immoveable, of what nature ee over, : an 
« ill be preſerved in, their privileges, rights, honours, . 0d ex 
40 emptions ; their free negroes 99 mulattoes ſhall. W 
Ti Bos po bnican of their liberty.” . 5 58 
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They ſhall G ANTED, in da to the religion orders ce The abi 
have the en- 4 being ſubjeFts of Great Britain, will enjoy their properties, and th 


joyment of 
e « SAME PRIVILEGES | as In che other his e Leewat 


as his majeſty's c Iſlands.” My ay wy 
ſubjects, and f . E OF; 8 A 7 . 


the lame een as the inhabitants of his mujelly" s. other Leyward 110 


Kisong 5 


Article "es " ARTICLE the ſeventh—, They cell nat pay. 1s Nasen a an 
To pay 2 his © other duties than thoſe which dh been paid hitherto to bis mo 
1 Chriftian Majeſy; and the capitation, of negroes-upon, the lan 


nh 
£ * 


other duties 
than thoſe be- footing 1 it is paid at preſent, without any other charges or impoſt 


N N ﬆ« And the expences of juſtice, penſions to curates, and other occ 
king. ** fional expences, ſhall be paid b. the domain of. bis Britant 


ry Majeſty, | as they were by that of bis moſt Chriſtian majeſty.” 


Referred for  AnswereD in the fGixth article as to what regards, the inha 
anſwer-to the bitants. 


6th article. 


FN STII the jy non No Ap than the inhabitants refide 
in this iſland ſhall, till 25 peace, P any eſtates, a” 
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3 igteebbent Gert: Bur in . at the | peace We bn cats of. 


4 country ſhall be ceded ti the King of Great Britain, then it ſhall proce, if the 


\ ſhall 
| he petmitted to the iohabitants 190 ſhall not be willing to be- country Gall 


ume bis ſubjecks te ſell den ares, moveable! and immoveable, Ge King of _ 
eren ee and retire where they ſhalt think proper ; 2 Brican, 


thoſe-who 


q which caſe they" ſhall%be allowed convenient time. . 1 „ 


ll their el. 3 


tates to Britiſh 
erchaſe The rerhainder” of this flick GRANTED, ; provide ls, nad 


| + retire out of 

£m . 30 $61 14 515 bs nab WA nel * at 1 of ants 9 22 bon 94 OR - the iſland | 
hh FY Jiri afoteſaid, „upon their 6aths aforeſaid nber ſay: - - Definitive 

lar in the DEF INITIVE TREATY bf PEACE and friendſhip- Je. treaty of peace 

between te 

ween bis Britannic Majeſty, the moſt Chriſtian King and the King 
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King of Great 
li Spain, concluded at Paris the 10th- day of een 1 a= the 
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berierk the foufl r Nu melt Chriſtian Mejeſty renounces Article TRY 
AI preten ions which he has heretofore formed or might form to SIM 67 
Nova SCOTIA, or Acadia, in all its parts; and guarranties the Caasdd, and © 
« whole of it and with mall its dependancies to the King of Great all the depen- 
i Britain : Moreover his moſt Chriſtian Majeſty os and guar b . bis 
antes to his ſaid Britannc Majeſty in Full right CAnaDa, with King s 
alis dependances, as well as the iſland of Cape Breton, and all the crown of 
aber iſlands and coaſts in the Gulph and River of Sr. Lawrence. Sen kan. | 
And in general everything that depends on the 5 countries, Z 
t nds and coaſts, With the ſovereignty) prope ty, y, poſſeſſion; Md 9m gol ts: 
il rights acquired by treaty or other wiſe, Which the moſt Chriſ- 
' tan King and the crown of Ffanct have had until now over the _ 
lid countries, iſlands, © lands, places, coaſts, add their inhabi- 
"ants: So that the moſt Chriſtian King cedes and makes over the 
v uhole to the ſaid King and to the crown of Great Britain; and 
" that in the moſt ample manner and form without reſtriction, and 
* Mithout any liberty to depart from the ſaid ceſſion and guatranty 
"under aby pretence, or to diſturb Great Britain in the poſſe ſſions 
* ove mentioned, —His'Britannic Majeſty on his fide AGREES to 
' Fant the liberty of the catholic religion to the inhabitants of Ca- 
nada: He will conſequently give the moſt preciſe and effeQual 
' ders, that his new Roman catholic ſubjects may profeſs the wor- 
* (hip of their religion, according to the rights“ of the Romiſh Qs ris. 
church, ſo far as the laws of Great Britain can permit —Wis 
*Britanni majeſty further agrees that the French nue, or 
abers who had been ſubjects of the moſt Chriſtian King in C- 
Tul, may retire with all ſafety and freedom wherever they Gall 
ink proper, and may ſell their-eſtates _ d it be to ſubjects. 
0 his Britannic Majeſty, and bring away their effects as well as 
r perſons without being reſtrained in their emigration under 
(A) pretence, except that of debts or criminal proſecutions ? The 
m limited for this emigration, ſhall be fixed to the ſpace of 
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Gm Fa ee .ants of this colony, 1 ANETLEG in the geh amiclg for thoſe 
F Ad the pemition of the Hands called Mira rs . 
1 T2e 5 4 fixed; 10 that thoſe of St. Vincent, No 
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bra, Y And whe: «ae aforeſaid vpen their :0aths aforeſaid. 0 4 


= ee chat his Majeſty, by his royal PROCLAMATION: bearing date 


7th 3 | Weſtminſter the 7th. day of October, 1703, amongſt other thin 

ty ; Lee as follows, © AND; WHEREAS it. Will greatly contribute 

Feat 7 the hesch ſettling. out faid 92 gqvęrnments that our loving ſul 

(eb 1 1 „ jeQs odd be informed of uf paternal. care for the ſegurity 
as the dae . ihe liberties. and. properties.of. thoſe wha are and {hal 


| at's rcum- ow K's ecome { 
der f the - -habigants 2bgregf 5 we have: wee eee jeclere, 
new govern- <, this gur proclamation, that WE. have, in the letters Patent unc 


men [yi of Ti 


our great ſeal of Gresi- Hritain, hy 7 5 the ſaid gareromen 


e den, < de cqn@irored, given expreſs power. and; dier fta, 29. qur.gore 
while perſons ©, gors of our ſaid colonigs, reſpeRtively,. ts fer an th flate ai 
reſorting may % Lair cumſt 66 of- the ſaid c calaniss 20 hereof, they Mall, Wi 


confide in 4 the — conlent of the eee out Council, unnd 
the royal pro- «+ and CALL general. ASSEMBLIES withig dhe ſaid goterament.« 
enjoyment of © ſpectively, in ſuch manner and form; as is uſed and direQed 
the benefit of ©* choſe colonies. and provinces ip Americs, which. ate under 0 
Englands for immediate gavernment.—And we have, allo. given power 
the admini= ** the {aid governars, with the conſent of our ſaid councils and d 
ene * repreſentatives of the: people, ſo to; be ſummoned as aforeſaid, 
of — or. make conflitutions and ordain Laws, flatutes and ordinances, i 
dered to be * the public welfare and good goverament of our ſaid colonies al 
crecked. ee of the. people and inhabitants thereof, as near at may. be, agrd 
: able to the laws 'of England, and unde ſuqh regulations and 
. ſtrictions as are uſed in. other colonies, And in the mean lime af 
* until fuch afſemblies' c Ax he called as aforeſaid, all perſons 1 11408 
ing in, or reſoriing to our ſaid. colonjes, may confide in our 0 
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ſiminſter, the gity day of rf 176 
General and Governor f 
adines; Dominici 
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| of Great Braain, bearing date at We niger the a 
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year of our Log 


ordering and 1704, did order, direct and. appoint, that an. IMPOST or 
zen of na four and a half per cent. in ſpecie ſhould, from and. Ws te 


tom of four day of September then next enſuing, be raiſed and paid 
and an _ aps” ſucceſſors, for and upop: all dead commodities of the 5 | 


per cent. in 


-produce of. the faid iſland: of GRENADA that ſhould be {hip 
every bundred from the ſame, in lieu of all cuſtoms and impoſt duties to that in 


2 collected upon goods imported and exported into and or of the fat 
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authority of 
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„% WrEREAS our late Sovereign Lord Cha the firſt; of beg 
| ” 


memory, did, by his letters patent undet the prear ſeat cf En 


his hel 


_ *.cred Majeſty that now is having by purchaſe inveſte Edi! 


b all the rights of the ſaid Earl of Cariiſie, and in all other righ 
«© which any other perſon may claim from that patent, ot eh 
and thereby more immediately hath * taken this ifland and the n 


End bearing, due the twelfth day of Fame, te eu 
s year of this reign, appointed his Excellebcy Francis, Lord 1 


e badoes, and the reſt of the Carribbee iſlinds, with full pow 
c and authority to. grant, confirm, and affure to the inhabitants 
* the ſame, and their heirs for ever, all lands, tenements; and her 
“ ditaments, under his Majeſty's ſeal appointed for Barbadtes; \n 
the reſt of the Carribbee iſlands, as, relation being thereuito hat 
ec may and doth more at large appear. . 227 
9 AND w hereas, by virtue 5 of the ſaid E fl of Carliſle's pate 
divers governors and agents have been ſent over hither With e 
thority to lay out, ſet, grant, or convey in parcels the land witl 
in this iſland, to ſuch perſons as they ſhould think fit, which wi 
by them, in their reſpective times, as much as in them lay, ad 
cordingly performed. AND whereas many have loft their gran 
warrants, or other evidences for their ſaid“ lands; and others, b 
reaſon of the ignorance of thoſe times, want ſufficient and lauft 
words to create inheritances in them and their heirs; and othel 
that never recorded their grants and warrants ; and others th 
can make no proof of any grants or warrants they ever had id 
their lands, and yet have been long and quict poſſeſſors of ti 
' ſame, and beſtowed great charges thereon. 'AnD we do humbl 
pray your Excellency that it might be enacted, and be it enadi 
_ * by his Excellency Francis, Lord Willoughby, of Parham, captal 
general and chief governor of the iſland of Barbadbes, and in 
te reſt of the Carribbee iſlands, and by and with the advice and coll 
ſent of the council and gentlemen of the afſembly, repreſentative 
of this iſland, and by the authority of the ſame, 'THAT an 117 
POST or cuſtom be, from and after the publication hereof, 7 al 
upon the native commodities of this iſland, after the proporiid 
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tf in manner and "OO as is betet ſo 4 1 N 5 
| bo. a7 is to ſay, upon all commodities of the growth or produce 
| -* of this ifland that (hall be (hipped off the ſame, {hall be paid 
m our Sovereign Lord the King, his heirs and ſucceſſors for. ever, e 


thor and an ATI in {pup for RE en ſcore.” PR 5 wh 
| N E 8 7 1 
| 110 Fra jurbre e e theis OATHS' aforeſaid, farther Ko AR of sſtem- x] 
hat by an Ac of A88EMBLY of the ifland of Antigua, in the M oft er 5 185 

I ed in the ſaid iſland on the 19th day of May, in the year « of 166 5 Het wo 5 

ir 08RD 1668, entitled, An aff Jer tbe fe ere of t the. cuſtom or 5 
% of four anda half ßer cent, it is, amongſt other things, re- 

* and enacted as follows: Whereas by reaſon of the 1 
Þ nboppy 3 war which aroſe betwixt his Royal Majeſty Cbarles the denen the 
„ cond, King of Great Britain, France, and Ireland, &c. and Lure . 
« the moſt Chriſtian King, in France, as well as the States General Mr. Labarr, . - 
© of the United Netherlands, . ſeveral) oft his Majeſty. of Great Bri- us nos eve of 
4 vin his territories on this ſide the Tropic, eee ſubject (through French king. 
® conqueſt): unto the ſaid French King and his ſubjects; and, . t 
1 * mongft others, unn of ee alſo was ol bgoed, by vue: 
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French King, Deisg affited by the ena h ons; ny, means Brin, N 

u whereof all the lands within this iſland became, rfeited unto his — 

1 Mizeſty, Sc. as by an a& of this country, bearing date the tenth bew grants, 

« * of wo laſt paſt (reference. being thereunto had) may more 3 

5 „uus, . reg ears in confider ſion of new e 

2a |. and an halt in 
ſpecie for 2 . | 

Ntevery ve 


" Fi bis Erl der Wi hou pr of} {gar Weiſcgres as 

„% ctvz and GRANT" to his ſaid: Majeſty, bis heirs and; ſuc- ee. 

« ceflors for ever, and moſt humbly defire your. Excellency to a 955 A 
" cept theſe our grants: And we do humbly pray your. n 

that it may be enacted, AND: BE IT ENACTED, by his ExcEL- 

* Lixcy Lord Willoughby, «of © Parham, captain general and chief 22 
" governor of Barbadoes, and the reſt of the Cäartibbee iflands, 

nd by and with the ADVICE , and. 7e of the couN eil, 
and gentlemen of the ASSEMBLY, R EPRESENTATIVES of this ce 
lad, and, by, the aut ; oy of .1 be ſame, | That an IMPOST | e 

etom be, from and af ja oblic cation iercof, Taiſed b pon the e, 

a fer the Iropo rtion and in man- 


end, lam az abo wu, that is to lay, by Ugo all cm- 
alien of the wo e "of this 15 nd, that fh be 
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The bleistift, Aud het jurors aforeſaid, upon har 0ATHS el 
s 410 6 
ee. Tua the PLAINTIFF," "being a natural; burn ſulject of 2 | 
King of Great Great Britain, On the t hie day of. March, . 1763 Purchaſed a 
Britain, 50 of gin plantation | in the ſaid ifland of Grenana 7 of the French vi 


March, 176 3, 
erg bitants, in purſuance of the ſaid articles of capitulation, and of th 


\plancation in laid treaty a eee as FI e e e A _ ther and n 
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And eee 1 And the jurors eee pos e 90 $ afore : 
205 Tn AT certain ſugars of ihe plaimiff's, 50 9 1 2 = of : 
the growth of duce of the ſaid iſland of. GRENADA, an J made from off the ol 
e iſlard, tiff's ſaid plantation there,” SUBSEQUENT to the. granting and rep; 
ndlequent to tering of the faid letters patent of the 20th. of Jah. 1264, © 


the granting 


and regiſter- EXPORTED from THEN CE. AND that the monies. in the 11 


ing of the let- 
>. e tion mentioned to be had and received. by the defendant. to the 9. 


| the zom of Li uſe, were paid to and received by 8 5 ſaid William Hall, i ink 
July, 1764. ſaid inland ef GRENADA, as aforeſaid, As AND/FOR THE DUT 


te ſhipped 
* +a, e of four and an half per cent. IMPOSED BY THE. SAID. Te l 


thence; and; PATENT of the 20th- of Jay, 1704, be, the ſaid Wilkam K. 


h defendan , a | 
Wu og wy deing eng _ there the:COLLECTAR of; the ſaid. ür, for. 
being collee- USE of his MAJesTY. | ind that the {aid Milian [ bath z 


tor of the ſaid" Paid the ſame over to the uſe f bis Majefty ;\ but, on notice of thii g 
duty, pg tion intended tò be brought, hath, by and with the conſent of þ 


the mo#ies - 


mentioned to Majeſty's attorney- general, KE the ſame in. bis. hands, fer the pu 
dai "OW RE OR Wo gan ub dne e Wark. 


received to 7 8 LO 
_ tne plaintiff's ACTION is brought. e FE ee 1 "TUO int 


uſe, as and for the ſ. id duty of four and an half . cent. impoſed. by the ſaid Jeitgrs patent, * hath 
paid them over to his Majeſty's ufe, but they remaiu in his wid * 1 choſent of his 1 $ ne 
veral, for the waren of n queſtion, a. 
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: But whether | Bor r whether upon | Uh 5 ION afar; fool 
= Wo” jurors, in manner aforeſaid, the ſaid IM Os TT or cuſtom 

not, the jury and ONE HALF per | cent, in ſpecie, for and upon all dead commod 
are ignorant, ties of the growth or produce of the ſaid iſland of GRENADA (hi 


d 
nr he. Ped off for the ſame; was LAWFULLY impoſed or Mor; the f. 


advice of the 


court. e are altogether ignorant, and BR The, ADVICE of the Covi 
in the aN. —-r.qytonooren * . 
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And if, upon AND if, upon the 2 het matter aforeſaid bond by the 00 0 


the whole in manner aforeſaid, it ſhall appear to the court. here that the 


matter, the . 
court be of IM POST or cuſtom of Four and AN HALF per cent. in pes 


opinion that and upon all dead commuadities of the growth or. produce of ah 
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Fo and form as the faid Alexander Campbell, by his faid declara- 
n bath declared againſt him; and they aſſeſs the pA, o 
lid Alexander on that occaſion, belides his CosTs and charges 
Kut by him aboùt Rig fect in this behalf, to. 5/. and for ſuch ct Damages sl. 
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bor , upon the whale matter found by the faid jarors, it appear bus, 
p the court here, that the ſaid IMP os or- CUSTOM of four and a emer apron 5 

| Mf per cent. in ſpecie of and upon all dead commodities of the 140 impoſt 5 

puch ot produce of the {aid illand of Gr NADA, ſbipprd off from wa lawful, 

By lane, was LAWFULLY IMPOSED, THEN the ſaid jurors, upon rien mt Brea 
Le ame, aide fog eget in ““ i for the defen- 
Fir oA Tus, ſay,” THAT the ſaid William Hall BY No! PROMISE gant quod boa 
NB TAKE in manner and form as in bis plea alledoed,  afſumpſir, in 
Ld UNDERTAKE in manner 4 1 e arcs poi 
* e dd ved 
| This cauſe was, firſt argued for the plaintiff by Mr. Alleyne, up- plea alledged. - 
nn the above ſpecial verdict, in Eaſter term, 1774, in ſubſtance | | 
Lherly to the effect following. MT nog rh. Pl WOW 
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| Mr, Alleyne—My Lotds, if the wiſhes of government, or pro- 
Fefional rank, could influence the deciſions of this tribunal, I hould 
un, conſidering the cauſe, and the dignity of thoſe advocates who 
lyport it againſt me, adopt the example of the Ronan orator, and 
begin with recommending-my client to the grace and protection of 
ks judges ; but experience. having taught me that here the genuine 
Merits of a cauſe are the judicial guide, I gladly follow the practice 
an Engliſb court, where the laws are heard by their own recom- 
nendztion, and riſe, in humble confidence of coupſel with the plain- 
if, who, through me, ſolicits your Lordſhips juſtice in his be- 
This long expected and truly intereſting cauſe now comes before Action. 
le court upon a, f pecial verdict, found at the trial of the general 
Ive before your Lordſhip, on an action of indebitatus afſumpit ; 
mainaly, indeed, brought for the recovery bf an inconſiderable ſum 
af money ; but ſubſtantially, to take the opinion of your Lordſhips 
"Won a queſtion of the Fr magnitude, The verdict, when relieved 


wn the embarraſſment of form, reſolves itſelf into, the following 
CASE. | a ke: 1 5 ws 1 . 1 51 | 7 | | 


18 
* $4 


The conqueſt of the iſland of Grenada, in the Veſt Indies, was Caſe. 3 
de among the many glorious atchievements Ne Ja war, and os 
was redete to the troops of his Britannic Majeſty, under gene- the Britin 
ia Monkton, on t enth of ry. 1762. eres 7th of 
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governments reſpeRively, in ſuch manner and form as in th 
* colonies and provinces in America wh are under 

« government.“ i 
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| Having thus declared his reſolution to*execate the echten 

their favour by this firſt ſtep, as early as poſſible, of calling 1 
blies as in the colonies and provinces in America, undef bis p* 
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Adlon, and his. 3 a Ces to — his pater- 
icare of his ſubjecls. He proceeds to ſhew the. extent and juſt- 
Ke of the accompliſhment of his deſign, by a full and particular 
© uation of the nature, powers and deſign of theſe aſſemblies —o@ 
hen called, by adding: And we have alſo. given power to the ſaid Powen of 
ger, with the. conſent of our ſaid councils and the repreſen- . 
| pres of the people ſo. to be ſummoned as aforeſaid, to make, can law. 
zue and appoint LAWS, ſtatutes and ordinances, for the publie 
te, welfare and good government of our ſaid colonies, and of 
he people and inhabitants thereof, as near as may be agrecable to 
he laws of England. Here then they ſaw the full idea of their. be- 
ng Br ſubjects which they did at the ſurrender, by this 
der and perfect image of the beauty, order and freedom of the + 


jijbconſttgtion imparted to them, and te be the model and 
e of their own. DELETE; | 
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But a6 it * bappen that this benefit, chas ee and con- The calling 
bed to them, could not be immediately communicated in its full of aſſemblies 


ment; his Majeſty provides thus in the mean time, and until ſuch auen of dll 


ifcmblies can be called, all perſons inhabiting or reſorting to out freedom, nor 


fud colonies may renfide in our royal protection, for the enjoyment — _ 
if the benefit of the laws of our realm of F England: So that the en- an ad reſale. 
[pen of theſe laws was to anticipate even the calling of the aſ- A theſe 
knblics, which was not to be a commencement of their freedom, rent bg 
kr of their: exerciſe of the-rights of Britiſb ſubjects, nor of their 5 
qricipation, in the Britiſh canſtitution ; but one act, maſt important Toy... | 
ad illuſtrious indeed, of that freedom, thoſe rights, ; and that at cool. 

ton —_— in their e N 1 
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Full i micrlad1 to:confiler what is the gt fp which 85 gor Hr this pur- 
nor is to take upon his arrival in the ifland,” forthe purpoſe be- N . 
it expteſſed, of giving the inhabitants the benefit of the laws of — 


immedi- 


W , It follows immediately, Os Me bade g ien power. ander cur ately erected, 
' great ſeal to our (governors. of our ſaid. mt reſpeZively, to erett OO 
" and conftitute, avith tho advice of our ſaid (councils 'reſpefively; to thoſe of the 

* cooaTs of JUDICATUR®, and public juſtice avithin' our ſaid co- hiws of En- 
lt, for the bears ng and determining all cauſes, as duell criminal * 


a0, according ro la and pag As ot As MAY 
"Hf tgreeable- to the ns of ENGE AND.” 
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i then the tiles of Parks deb at 3 in * 
nd as ſoon as ever the delegate of the executive powers arrives 
o and he is ſent to give them effect amongſt thoſe who were 
120) entitled to them as Britiſb ſubjects, and both in criminal 
civil cauſes, both in ſtrict law and liberal "equity; in the 

"hw and in the great members and diſtinguiſhing diſtributions, | 

a bin: be objects and the manner of applying them, the laws of 
enflitution, the laws of England ate to prevail, and, as near as 
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| Second pro. | Conformably to theſe repea 6, 
2 2 ſame intention, on the 26th of "March 1764, A ſecond proclamatiq 
March 1 764, Was iſſued; having the ſame object the eſtabliſhment of the col 
ey ray nies, and ceclaring the ſame views already wiſely adopted, and firmi 
engaged as to the mears of attaining and perpetuating that eſtubliiſ 

tion of the ment; and reciting the great benefit which will ariſe to the cor 
bb. 2 merce of the kingdom, and to his Majeſty's ſubjects in genen 
(ary ſopport from à ſpeedy ſettlement of the new acquired illands of -whic 
and detence this of Grenada is named the firſt. It gives directions ſot the ſurve 
blerem e of the lande, the diſtribution into diſfcicks and pariſhes, analog 
the incrodac- to the Engliſh diviſions, the culture: of the various produce of 1 
tion uf the country, the apportionment of the ground into due lots for that pu, 
— ae poſe; and in general recognizes the inhabitants as his Majeſty 
their Gul iving ſubjes, and provides ſuch means as were judged expedlet 
exerciſe. for their neceſſary ſupport and defence, their internaſ order, plent 
All and happineſs, previous to the completion of theſe bythe: enjoy 
maent of the laws of England, which, as they had in right, they vc 


Paent.gth of In further proſecution of this deſign on the 9th of April 196 
* 1764, his Majeſty was pleaſed to grant his royal lettets patent 10 Gene 
Moon. gen: Melville, conſtituting him Captain-General and Governor of tl 
Melville, Eſq; 4 ; 1 þ 6 e k 
conſticating new iflands, Grenada, the Grenadines, Dominica, Ft. Vincent, | 

. e f4 FF 


him Gover- Tobago. EEG e f 23 ifs n „„ * 
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Commanding This patent is ſet forth verbatim in the xEcoRD. In ſubſtaner 
Mar 2 provides for the good government of the ceded iſlande, gives oueg 
. , tions to take and adminiſter the onths of allegiance and luptemac 
 preſentatives, gives authority to the governor, and requires aud commands bim! 
ſummon an aſſembly, deſcribes the manner of election by the. ireq 
| holders, and thus called they are to fit as repreſentatives and tog 
ther with the governor and council to be the /egr/lature of the cou 
try, and to make laws as near. as poſſible to the laws of Engiand 
with the uſual proviſion that they ſhall be void if not allowed 9 
his Majeſty within a limited time; and hereby is finally eſtabliba 
in Grenada a conſtitution, in principle and form, in the deſign oft 
whole, in the diſpoſition ot the parts, in their reſpective function 
and joint operations, an exact epitome of the Britiſb ſorm of go 
vernment: Vet a conſtitution not given by the patent, but oc) 
be put in full exerciſe. - 13 94% e, an,” 1 


Arrival of the With theſe powers his excellency arrived in Grenada, and inſtant 
Governor the took upon himſelf the adminiſtration of the goveroment; 7" 
14th of De- aſſembly and opened 


cember 1764; Obedience to his commiſſion called an 


| aſſembly ſcene of legiſlation in the year 1765. 0 
called 1765, | 
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on the 20th! of July 1764, P0sTERIOR in point of date to theſe Patent poſte- 
| cLaMATIONS and this PATENT, his Majeſty by his letters 7 A. dle t he 
lf in ſpecie for every handred weight of the, commodities of _ 
te growth of the iſland of -Borbadoes, and of the Leeward Carribbee ie dhe procla- 
uh, paid and payable to his Majeſty and his ſuceeſſors; reciting m:tion; by 
i cefſion of the iſland of Grenada, and that it is reaſonable and ex- eng! ogra r 
ment that the like duties ſhould take place there as in the other fon au s 


four and an 


br Hands, therefore in lieu of all cuſtoms and duties before balf per ceut. 


n by the inhabitants of the ſaid iſland to the French, on goods impoſed oa 
1 = a petty ene every hundred 
ported and imported, | impoſes the above duty of four and an half weight ex- 
yr cent. and requires the governor and officers of the cuſtoms to now 
i colt, and receive it to his Mejeſty-s uſe. e. 
4 e Vvernor and officers. of the cuſtoms authoriſed and required to collect t. 


Theſe letters patent were duly regiſtered and publickly announced Regittery ang 
hy his excellency the governor in Fan. 1765. A cuſtom-houſe was e e 
W ded, officers appointed to act as collectors of - the cuſtoms, laſt mentioned 


| moogt whom the defendant was onee. „„ 
z  euſtom-hooſe bolt, collectors appointed, the defendant one of them. 

D During theſe tranſaQions ſeveral of his Majeſty's ſubjects, induced Many of hi 
the royal promiſes ſo frequently made, reſorted to Grenada and «Dog 
kame purchaſers of lands therein. Amongſt the firſt of which mean while 
| ws Alexander Camnbell, Eſq; the preſent-plaintiff ; whoſe planta- relou to Gre- 
ions ſucceeded, and he was about to ſhip off his ſugars from the es eee 


nd of Grenada to the London market, when he was interrupted ces of the | 
y the defendant demanding this payment of the impoſt already —_— 
kaed; The jury find he paid it, and that the Came is the money on purchaſe lands 


| mich the action is brought: The verdi& concludes in the proper there, and 
rm, and leaves to the coutt whether on the whole of the caſe the _—_— _ 
mpyf 3a - | _ 1 5 Payment of 
1 be intiff on demand: Conclufion of the verdit. 


And my profeſſional duty now leads me to contend, that it was That at the | 
"i competant to the crown on the 20th of July 1764, the day on time when 
which th | „ ie, BAS. this patent of 
en ne patent for raifing this impoſt is dated, to impoſe a per- ne 20th of 
nent tax, as this, on the iſland of Grenada—of courſe that the pre- July 1764 is 
em ſum in queſtion was improperly exacted; the money errohe- dated, foch 


4 ans EEE im poſt was in- 
my paid, or at leaſt without any legal obligation to pay it; and the — to 
Pantiff therefore entitled to your Lordſhip's judgment. . the grown 


1 | and illegal. 


n * 


1 
8 F 
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x Ann: | iy BELL * | 
e Mansfield here reminded Mr. Alleyne, that he had omitted that part of 

= which finds that the money is retained in the hands of the defendant, 

\ 1 0 the Attorney-General, in order to try the right. I only mention 
athi on © otherwiſe you could not have had your action againſt a cuſtom officer 
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Peecogative, in which, I truſt, 1 ſhall have 


of che. re The ſubſtance of it is, a recital. of the: benefit _—_ = 
Ih of Ofo- "the Bnitiſb empire from a ſyſtem. of (colonization. in 
x ber 1. in order to invite the natural ſubjects of -that country, 4 


Fd 


+ As ; this vos 3 is n e A - of | 
"vic ought to be treated * deference and e 
. haps. Rama. I make an effay which the .imnore- 
the point.renders an anxious one to me of difchargi 
define what prerogative: is, that I may be ut 3 ene 
15 I b any exceptions to it in | generalz not to argue again 
benefſcial privilege of the crown, and a8 1 8 
__ , [the people in what I conceive to be its: ue and proper ſenſe. I 
t term ĩs too oſten received. with indignant jealouly. by an-Engliſh a 
diene from miſtaken . notions of it, which: were: formerly ents 
tained, and which have excited prejudices ſurviving, as is cam 
ttzike particular cauſes which gave them tiſe. To. anticipate any * 
miſapprehenſions, I beg leave to offet this definition of of prerogating 
your Lotdſhipꝰs ſupport Prerogg 
x 1 is Wha! Ae, of e mom oa Fs ors re comets wk 
1 5 Zn ns cow falta in * caſe at. 3 
| direct point in . and Tenn ticulg 
| ae and comment. I 


oe | Firſt, the ef of the 3 Det eng 


mation of the 


| turally would be the firſt dependance, and by * mee 
faireſt proſpect of anſwering this defireable eud 310 invite them 1 
ſettle there, it repeatedly aflures.them Ny a conſtitution as ſoon | 
. poſſible ſhall be formed in exact conformity and en 8 
the Engliſb government ; whereby: all powers of ſtate (ould h 
duly diſtributed, and lodged in hands competent $0-execi 
freedom of the ſubject and the ſecurity of the infant colony, 

Of meter full participation of our wiſe and admirable conſtitution. . "Then fol 
de aa 5 lows the proclamation of the 26th of March 1764, putting th 
and the 15 country in order, and preparing the face of it to tejoice as it we 
of thegth of in the laws it was to receive; then follows the patent to Governd 
pfl. Mebville, with an immediate execution of theſe engagements, in par 
by direQing him to conſtitute courts of judicature, tor the admin 
ſtration of the whole internal policy of the country, as hear 46 pi 
fible to the laws of England; and to call aſſemblies a8 ſoon afier 
was poſſible, in the very effigies of the Eng liſb conſtitution, wy 

the ſame powers, and to the fame. ends of public freedom, ot 
and happineſs, and. of — a 1 re at ts 
Rate and the colony. ge | mo 


* Prerogativa eſt | jus regis 88 et antiquum, In _—_ T tucamen 1 1 
cundum bonas et antiquas ' populi libertates, et juris Eu TR” 
dines. | | Hol 
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flow wiſe, bor belt the ae 7 'T 0 Sn at that time Obſervations Y 


nth of Cle? the old inhabitants ſubjected to the laws: of 2% _ ui " 


4. might narvrally' de prefumed "that Brit/h ſabjeckt 10 fps 4 
1d be jealous of ſach à power, and difindlined to ſettle] where, del te. add 


Aude circumſtances, not 1 change of place, but a change er 25 . 


gltcal relation. might enſue. To remove theſe ſuſpicions if any che rights ef 
gt rema remained —for hig Majeſty, both by the terms under which his . weep 

breral had received the ſurrender, and by the ſtipulations of the-yuochimition 
54 peace, had 8 iven aſſurances of better things to the old in- of 1763; the 


wins themſelves, with whom he had been at wat; and had busen 


it, and. as decame the honour of a Kitg-of Grear Britain, dif- Get 


kined to govern in the ſpirit of conqueſt wh n he had ſheathed the ee 


herd —But to give the fulleſt ſatisfaction to the inhabitants in ge 7055 5 by 
el, and to thoſe particulatly'of his own ſubjects who ſhould & the powe? to 


jelned to ſettle, the proclamation declares that all the inhabitants e 
there, or who ſhould in foture reſort thither ſhould Have the full 0105 * 


| ajoyment of the laws of Eng This conſtruction ariſes from! 1 
the true meaning of the words. ao: any words of our language ad- K N 


tit a definite ſenſe; it! pears for warded and enforced by the ſub- the flo 
knent acts but now ſtated, And the neceffary effect of this great dom » con. by 
nd ſolemn inſtrument is. a wwaruure of the rights of conqueſt what- ma 
ger they were befbre. By the proclamation of 1763; 35 in the moſt eee 
apleit terms a recognition is made, of the practieabi ity 'of govern- 2: Raug 


i; this iſland of Grenada by the laws of England, and a "receiving 


d this ſometime conqueſt as'an hy i ap = until 1 ber U. . 


te contrary, a fort Age ment L 


* 
& IL 1 * 22 ö 4 Fa 
"S iii 1 * * 4; 1. | 


4 conflitution i 18 
umplete and ab in aQual operation. Ia the mean fine bow 2 
cer, courts of judicature are erecbed; they mall adminiſter, ra the g 
dalle of this judicial condu@ thatt berthe-laws-of- 
dis be compatible with any principle ef conqueſt ? Can the henefir 
of the laws of England be enjoyed, without hying alide'the govern- 
dent of a conqueror! Certa by n. The firong ong hand of power en- 
brees the laws of arms; the pe oe hes wo,” 1 
nent of the "rights © of Briry ſubjecs- 8 27 95 
be an Utara ew that aa Lake held n 
e nor dangerous, to introduce the laws of England, « ad 
iſh freedom, 1 in THis s conqered-counnty.”.*' RL Gabe 
22 . Dr Efron, (31, 
From the whole F argve, that the inhabitants of Sul e Pi us. 
Wnfdered as a COLONY annexcd to the crown of England, and not Pikes A: 


be governed by the laws of conqueſt ; but on a ett firailar to that —_— 2 


Mich iſſoes from the common center, and e the h © hy be- | 
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11 0. ah, if his een I 5 Oe it « can 15 a; 
every. "Vldepily with facts, 1 then. conclude by direct eg 0 io 
ol Britiſh-ſub- reuces from premiſſes which I think clear and eee, in 
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e to them they were entitled to call upon the crown ip e le 


they were r ang were eee by SF Jega means | ec N 
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The great ge- From them we pet to t 
_ _— oy CF GWN, on tbe. a orb 7 
—_ wa the over the and of Gran hg 
20th of July +764, Poflaſſed a legiſlative e a bo: 


That the The technical lear ning of Fenn Be g 
8 7 ſiſtance in the inveſtigatjqg of Fray, Ns n 


great. principl 
Weitminſter- of the law of. cmpire müſt to GE Cor the Fe 


Halt wilt but hiſtory. of England affords ate 8 ö -#þ 


little aſſiſt the N SA Hh $7 EU 


SY which Noo de determined on the great rinipls 11 abe z of op in 
ng I; ed 8 ? 0 


7? "fs: 91 Fenn, 

85 This courſe, I ſhall pocſue, 5 
ing to be found in the bpoksz from w heck a 17 . 7 

ately draw that concluſion, which f forms 5 5 

client now ſtands hopiog ſucceſs, and I nut, 15 ben ping it in Fi 

fince I hope to prove he has on bis behalf the moſt powerful ad 


Cates, and malt prevailing i in this Fs Jn is and right, My 
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Thepriaciples | The 2 of the Jaw. | are fo 1 
2 law of of man.— As natural law is derived Hom "natural conneAions; 
ſocial nature Political law is derived from ſocial conneQions. That cop! 


of man; and ag a creature as he came from his mother's. hand; this as 2 m 


22 ber of ſociety paying obedience to the 5 of his commini, 


of the dv reciprocally deriving protection from thy 
dual to ſoci- e e aa 
al e and of ale! to him, +7 | CCC 
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[rotor to the law,” ſo" long he'is entitled to its ſecurity; ; pr community | 
. he continue in 4 place where the exerciſe of that law is prac- * be 
e; if be quit his native ſoil and reſort to a foreign Rate, the the time of 
qunicipal conſtitutions: of his country being not the meaſute of theſe mur iei- 


ka civil conduct there, ä for a: 44-9 is $1046 Whapinch i inter- * odliga- 


e governed by more rigourous means he muſt ſubmit to them: dun late 
u if be reſort to a newly diſcovered country or colony, and ſettle giſcovered 
lee under the auſpices of the mother ſtate, thete the laws of his county 7 
al country ſtill afford theit protection, as far as may be agree- HOW n_ 
gle to the local circumſtances of that country to which. he has ar- mother tate 
kd: ill meaſure his civil conduct: The executive magiſtrate ſhall pe 8 
he a conſtitution: for him to ſecure bis Wente with. every: 4 


55 x n : x 50 Co the right derived under chem w ae ne, 


m neceſſarily follows From the phntiple- 1 "ry propoſed — Mr. Vattel 


nd it is hardly neceſſary to reſort to an authority where reaſon is ſo of Neufchat- | 


, B. 5 
br: Yet, Lam happy to refer to the illuſtrious name of V attell, * p. 5 1 


ud fond of this occaſion of mentioning it with deſerved venetation, Lond. Ed. 


ud | hope to be excuſed; if 4 indulge the pleaſure! of quoting him, mg hve + - 


a colony is 


[mb ſome vanity perhaps, when 1 Pod notions graced by his become part 


wbority. In Q. 10. fec. B. 1. Your Lordſhip will find him gb tbe fare 


from whence 
icing himſelf in theſe words, ** when a nation takes poſſeſſion it ig hence | 


it iſlued, and 
%% tiftant' enuntry and Jertles u colony there, that country, though bus the fame 


* ſharated from he princi, 1 eftabliſhment or mother country, natu- = . * 
lh becomes a part of the flate, equally with its antient poſſeſſions. 
"Firnever rherefort the political laws, or treaties, make no diftinc- 


"tim between them, every thing Je * the ace V's. a vation _—_ 
"4 WIA. to it rde 7255 


Py 


1 herefore the elite laws are elextentive with Wh ce of Inference that 
be fate, however disjoined in ſpace, as this excellent author decides theo the con- 


Wye then every conſtiturional right 'of-the ſubject of that fate 1 


k-extenſive ; the fundamental laws of the ny equally ſo, and over the _ 
* onal ul liberty m0 ad wha property alike univerſally protected. whole territo- 


ries of a ſlate, 
2.7% 20 d keen ry md N alike Protected, 


kt « 
£4 &t 


This 3 follows "AUD bis general poſition : : But though I That reaſon 
lſtrate my argument by this quotation, I do hot ſhelter myſelf affirms, a 


change of 
ker any foreign authority; nor r merely under author; ty pe what- * ne- 


. ver of itſelf 


' extinguiſh theſe rights it may ſaſpend 3 in lend "POEM but! not in that of colonization, 


: ever 


A n 3 See long e as 1 payn a ee 


_ tions, and fo > 


| OLE 9. dn coming 10 
I ontil his return. e 

1 newly acquir- 
I he reſort to a country newly iris: by a arms: 140 by: bl 6d by 8 


un late there; if che neceſſity of the ſtate requires that ſuch coun- wough of hie 


But in a newly | 
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This argument, founded on the evidence of fads, anticipates, I Argued, tha 
link, every abjection that the patent to Mr, Melville was executory. the engzge- 
Mi againſt the words, agaioſt the ſpirit, againſt the great end of f 
the proclamations to ſuppoſe it was. The court will pot give ſuch 
i narrow and forced conſtruction to a public grant,* founded on 
de moſt liberal and wiſeſt principles of -policy, and upon which 
tumbers of Britiſp ſubjes have fixed, their ſettlement, in conf : 
knee of all the rights of freedom in a country ſo remote; a con- 
Iudon ill adapted to its terms, to its plain ſcope, and to the ma- 
Welt reaſon of the thing if it had been a grant not te a nation at 

ire, not to Britiſh ſubjects, to Engliſhmen, invited to ſetile for the 
Acreaſe of commerce, but to a fingle private individual under any 
ekcumſtances. Will the court intend that it was the defign of the 
donn that Britiſh ſubjects, Engliſhmen, ſhould be called to crots the 
lente by the royal voice ittelf under ſuch aſſurapces, and when 

1 Uive find thats hopes dependant on a future difcretionary 
PW grant ? It is ſufficient for me to ſay, by the patent, and by 
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tles that in public grants, tbe role af che civil law holds, which ſays— 
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, thoſe ſhould afterwards reſort there are promiſed the 


lan ben,, And now, my Lords, from the confideration'&f the eaſe in vt 
general view of political theory, and from ſuch authority. as eminet 
"it, WTRErs and the decifions of our courts of law fürniſh more dirett] 
to the point, I proceed to the review of the hiſtory of this cou 

| try; and Truſt, that the acecunt T thall'give your Lordſhip of 6 
| ſeveral acquifitions by conqueſt or colonization (in which latter cod 
queſt wich us as with antient Rome hath/always terminated) will abuil 

| dandly prove the antiquity and uniformity bf tay general argument 
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1 have ſpared no pains to inform ſmyſelf of the Kiftory of the 
_ tranſaQions; and, after 3 diligent reſearch through the writings 
Dr. Leland in his hiſtory of Feland; of Sir Jehn Davies in his diſco 
veries, and the caſe of Taniſtry in his reports; of Dr. Harris in hi 
ibernia; and of Mr. Molyneux in his conteſt with Mr. Carey; at 
laſtly of the noble hiſtorian of the age of H. 2. I truſt Tam war 

_ ranted in the principal facts and concluſions I have to offer concerg 
ing the biftory of the acquiſſtion of 33 


— — hy = — — — 5 — — b 2 — — ” — — 2 — — - — 2 
„777 / ³˙·.m ⁵ĩͤ : ³˙¹· w 4 ¾ ͤ— wb ⅛ - ˙ OE CR EC ACIEee nn 
— . ——————— 


V 2 8 1. * * 
—— —„—-4⁊M : r 
— SE FFT. . rr 
— —— ep IISs — —— — — 
7 


— — 


* 


. 


II ſhall not refer to the books by pages, except that in Sir Job 
Davies reports, I would wiſh particularly to ſubmit to your Lord 
ſhip's notice the 37th page B. „ „ 
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Anno 1154. Jreland, when Henry 2. firſt aſcended the throne # of this king 
dom, was divided into many ſmall ſtates, and was ſubjc to : 
thoſe evils and convulſions which diſtract ſavage unpolicied an 
divided countries. Wa pe WO (/ RT ef 


Diermot King of Leinſter, being driven from the throne by hi 

* rebellious ſubjects, ſolicited the affiſtance. of H. 2. who, coverin 

| his ambition under the ſuppoſed ſanction of the papal authority, 
and taking the conqueſt of Ireland to be a deſiteable object, revdi 
permitted certain ot his ſubjects, with Earl Strongbom at their head 

to land in Ireland, and to engage in the enterprize on behalf 0 

Anno 1171. Der mot. * | dro do's Wk. Wo 90 
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1 ſtipulations were —in caſe of victory Dermot was to be 7 
ſtored ; and in return a grant of lands was to be made to the Eng/ 
ſubjeQs. „„ 8 

* From Pope Adrian the 4th, whoſe name before his acceſſion to the ads 


H. 2. to conquer Jreland, and bring it to the obedience of St. Peter is a yery Cl 
rious ane; it is dated 1154, and may be ſeen in Lord Lyttelton's hiſtory. T! 
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* This account ſurely furniſhes an antient and illuſttious inſtance to 
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be laws of England are communicated at pleaſure to the con- The laws of 
* quered natives; but reſult to'the Englifh colom/ts as a neceſſary con- England re. 
| © ſequent :” This point is molt elaborately diſcufled by Dr. Leland, rly _— 

raced by Sir John Davies in page 37; and adopted in the manner colovitts of 

[te it by Lord Hale, who remarks the colonies of the Romans plant- V. d, | 
in conquered countries obſerved" the Noman law; and takes it as of CL 5 . | 
wurle, not aſſigning any reaſon for it or explaining the manner; the p 79. 

keſon being indeed the neceſſary nature of the thing. But he gives 

ye explanations how conquered countries may have their laws 

Tom the great authority of Lord Hale does not ſeem to agree 

"th me on the whole in this account of the eſtabliſhment of the 

Engl law in Treland, in the book juſt quoted: And Jam aware 

0 that this account is materially different from what Lord Coke 

Js down in his firſt Inſtitutes 141. 6. and in Caivin's Caſe 7 Rep. * From page 1 
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Kr Were not the effe& of colonization. 


Us Sing difference engaged me to trace the ſubject minutely; Anſwer to the 

2 earned writers whom I have followed had acceſs to the ate. ws 
lehives of the city of Dublin, and ſpent much time in every means 
"mation, I chooſe to follow them as my leaders, in a point 


ef 


— 


\ # 8 
. , — : 
* * * \ 4 4 
* * , 7 
- * | . 75 * 
** G 9 p 
4 3 0 . 
” w 
t $ ai 


. — reren — ——— 


"© hiſtory Sl they had 58 the N 77 wer 
| vndon, rather thao the geoal-oracl-of the kat, f article 


1 
| ho . 


8 be ſubleguent hiſtory i is as We wilt ſta | 
E55 bo Lord ie fell into r for. ſuch IL 
8 call} it; and ſuch the Tas: 1 think Fach it jo; hate been. ap | 


nes The lays of #, 2. being 900 uch aegleQted from 
Kae between the Hugliſo colony and the.native rid, «dt mewn 
ginally ga nately fond of, that. lead cuſtom, as it is called. the Braban law. d 
the laws of h ſaid th caſe of Ta W. 4 
bf F. Which there is muc in the anifery already eited; 49 
the i. « this Setting Ground in the Engliſh eſtabliſhment, it was fo a 
r ngceſfafy in the reign of King Jabn 80 illus a proclamatiog, cond 
13 \manding the due 0% ange gf the laws of England to his Engli] 
hs deen and King Jahn himſelf went over to.lreland ia infarce bed 
ence to them. Ang King H. the 3. his ſon ſpeaking of his father ; 

| _ having , rdsided and; commanded”'* as, Lord Cote takes it, bu 
1  _ more.confiftently with hiſtory .* {ertled and required the o/et 
_ ©: yarnce”' of the- laws gf England, which: had been already eft 
bliſhed. The letter cited by Lord: Cote, from whence too this 
quoted, ſays King Jobn reduced them into writing, and at the i 
ſence of the Jrifh; It is very gatural to admit this, without ſuppoſin 
either that King Jobn was the original founder. of thoſe. laws 
Ireland, or that they were not firſt there in conſequence of coloni 
A2̃gtion. There was very. 555 ſtatute law at that time yo 
might be thought adviſcable/b y the adminiſtration. bere at that tim 
dc. digeſt che common law of England. into writing, the beter | 
avoid Mahi why it with the Brehon, law 3 and Probably at 

ra queſt not only of the. Bngh/þ. colopiſts but af the wike: a 
more modetate part of the Niſb who. had perceived it's excelleng 
Bot however food King Fog or his ſon, might be, ene 5 
King Jabn bimſelf was the. founder of theſe laws, (though. I thin 


it does not appear that either haye affected ſo much) there. is 0 
ground from facts to deny this honour to King Henry the ſecond 


but, I think, abundant to the contrary: And at the ſame time 
think there is the ſtrongeſt evidence ſrom facts and reaſon, nat wil 

out ſupport from the expreſs declaration of great authorities, 2 

„ that they were originally introduced not by conqueſt, A 0 | 
| attendant on Britiſh ſubjects ſetiling there, as a colony. .. 


What is ; ſtated. to Jo been | by Kiog Jula, and j is 2 0 


Lord Coke as the indulgent act of that King. communicajing i 
laws of England to the Iriſh, I take it was no more than a 4 


mation enforcing obedience to the laws already. WR 
5 ace the crown may exerciſe this day a Land. MEN 


Indeed the ſettlement which he reſtored. was faber had 
under King Jobn's reign, and enlarged in point of NT 
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| The fame policy Þ 


5 io the third year of his reign, for the purpoſe of taxiog the 


on). { * | 1 N 1 * E . 
alin evcry inftance fimilar protection and laws to che Engl and 
bib ſubjects. 4 - N ba J ; * NS = a a S 0 eat „* 88 3 & 4 
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| an01275- Wricsreruraable in B. R. in ogland ; Gimilar Jaws for the Engliſh and Iriſh 


Ib inflance more fimitar to the prefent caſe. of Grenada can be 


anceived: And, ſurely, the politics of a crown infinitely more ar- 


bit to extend it's prerogative than the preſent times will allow ſhall 


je furpals, in affording protection to the ſubjects, the laws of this 


be next inftance we find in out political hiſtory is that of Wales - 
from it 1 ſhall derive ftrong argument in ſupport of my general 

ftion; And in this I am yet farther ſatisfied that I proceed 
un olid ground, as I find the reſult of my enquiries to quadrate 
nib the opinion of the court, delivered in the caſe of the King and 


* King Edward the firſt laid claim to Wales, as his feodal princi- 
iy. The prince refufing to acknowledge him he treated him as 
bs rebellious vaſſal, reduced the country by arms, cauſed the prigce 
b be puniſhed as a fraitor, and took upon himſelf the immed 


{ | 


Hereignty. 
He ſubjects them by arms; but, whatever was the real right, 
Wing ſubdued them, be recognizes them as his ſubjects (he could 


recliming Vales as a feodatory ſtate, and declaring it, as he does 
aide twelfth year of his reign, to have been before Jubjef? to him 
if feodal right); he communicates to them the laws of England, 
ad takes every meaſure to ſecure to them the benefit of the enjoy- 
bat of cole aw Ot 7 120 29) IP. 8 10 0g. Jun 


Me hiſtory itſelf of thoſe times (many valuable collections of 
P 15 are to be found in Rymer Fædera) proves his conduct towards 
95 not to have been as in right of a conqueror indulgently bene- 


zur me ſupreme executive magiſtrate of this country, ſecuring to 
ul udjects that protection which was their due, in return for their 
homage and ſervices, and ſecuring it by a. communication of 
laws and conſtitution of England, confidering Wales as under 
a deneral comprehenſion of the Britiſh empire. 
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. We find writs returnable into this court, the aule regis, 
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tg his ſabjeQs, but as the a& of the feodal ſovereign, and at the 
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Cie Eùtard the firft ſummoning members to the Brinſb parfia- _ 4 


m 
Ireland to 


the Brin 
parliament for 
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taxing b 
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Application to 


the caſe f 
Grenada 5 
multo fortiori, 
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Wiles as a 


i, indeed, do otherwiſe upon the principle which he profeſſed, | 


Ard was 4 
part of the 
ſame feodzl 
dominion with 
England. V. 


Hale's Hiſ. of 
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bee . Purſaing his magnanimous, defign, of untting al the che 
p ' 95 grabs ok | 7 Ye, Re ER n Niu 1 
wei, den Scotland: And the hiſtory, of the town. of Be 


wn made 19 obſervation: as on Malen, He claimed Scotland exprefily as fares 
1 lord of the fief, and governed it as a part of the great ge OY fo c 
| V. alſo Hale's Britiſb empire, | STE St IRON D ner ral NEL, tg 


_vergne. ſtrikingly how uniform he was in following thoſe principles of 90 


iſlands; adi: 4% gl Feed eons e 
cent to the. Permit me, however, in this place, to mention the ſources fro 
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E. . The reign of Edward the third next furniſhes matter of a fm 


4 of Moy. nature; and the ever meraorable. treaty of Been gave that pri 
which were an opportunity of extending his empire upon principles which ha 
ceded the pro- animated and directed his fore-runners. ,,.." 
Poictou, Sain= CE Fe 5 a 22 3 90 CON 
wigne, Age- I have not been leſs aſſiduous in examining the ſprings of his 0 
nois,Perigord, vernment aver thoſe countries which were thus ceded to him, 
:Quercy, the „ ff IR TCO 1 „ 
pais of Bgor- . .I bave purſued this enquiry chiefly. through Rymer's Fxdera, 


unde tert. reſpecting che conduct of King Edward towards his dominions ad 


tory ef Ro- . quired from the crown of France; and from them it appears mc 
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Montreuil, 


Ponthiea, C- vernment which had been put ſued by his predeceſſors Henry the f 
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ais, Guiſnes, cond and Edward the firſt, 


and all the 


Ye! os. 
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countries. whence I extract the hiſtory T am about to give. Belides Ryng 
= is, D' Ewes journals ; notitia parliamentaria, Co. 4. Inft. title Calais, if 


170. year book, 20 H. 6. 1 R. 3. and Ret, Parl. 50 E. 3. 


4s a preliminary obſervation, I would beg of your Lordſhip 
remember, that by much the greater part of the country, thus ced 
to King Edward, was claimed by him under a very diffetent Ul 
froin that of an appet age to the crown, of England. | Ferns) 


| So much as he claimed as in foreign right, this he erefted int 
5 principality, and conferred it upon his illuſtrious ſon Eduard l 
Black Prince, by the title of Prince of Aquitaine. To this, Wü 
was much the greater part, he communicated a conſtitution 
different in form and principle from the Engl/ government, al 
ing unbounded. powers of ſovereignty to his ſon, and ſuch ” 
Engliſb nation could not have borne; But as theſe. copnine 1 
claimed by the King, as Duke, of Normandy, beit to the WH 
Anjou, and to the crown of France, through his mother,” $ 
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* Who was ſiſter to Charles Je Beau, and upon; Edward's corn, 
Salique law, as excluding females, but not the deſcendants 7 * 
entitled by deſcent through his mother Iſabel to the crown of France. 
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19 did.not concern itſelf What powers he aſſumed, with regard to 

quotties which he did. not hold or claim to hold as part of the realm 


G England; as the feodal ſovereign of thoſe he acted agreeably to 
kar laws, and to the powers which they allowed their prince; A 
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dn ont of their poſſeſſion, he invites his own ſubje@s of Eng- 
Ind to colonize therein. W f J ² We ty ny Gr 


Herein we find every principle of law adopted; the inhabitants 


d error returnable into this court; members repreſenting the people 
o Calais in the Engliſh parlimenn. 
How ftriking is this diſtinction ! Over countries obtained by con- 

geſt, and claimed by; a different title from that of King of England, 

* exerciſes an authority according to the title he claimed, very dif- 

ent from the authority of a King of England: Over the countries 
mute to the crown of England, and inhabited by Engliſh ſubbz 
2 he claims to himſelf no other power than the lawful preroga- | 9 

the of a King of England. e hah 


I. z. at this time prevails between any American plantation and the aw = „„ 
e ee 
uu, s to the counties palatine of Cheſter and Durham ; over the colonies. 

utter what power has your Lord ſhip, the great ſeal, or the parlia- . 


The hiſtory of this country, then, as to the political government Recapitola- 

if the lands ceded by the treaty of Bretigny, joined with the laſt don of be 
thervatio ſneR! H r | „evidence from 
155 a retpecting Hanover, furniſhes additional proof to thoſe theſe hiſtorical 

1 Ireland, Wales, and Scotland, already mentioned, and encreafes fass. 

ir weight of evidence from the experience of the nation corrobo= _ : 
{ag ts argument in a ſeries-of ages. | || OE ud 


12 hiſtory of England, to which the nature of the 
| i directed me, as it depends on the law of empire, evidenced 
5 l and as no evidence of this occurred to me ſo 
ee enen 
en anch! Por pole to advance a ſtep farther het: And here a 
C Fe, ©© Views, .puch. Worthy of obſervation, 
Lis ame c Oy T0 order of it 8 ſtroctute, and the analogy 
1 particularly tne majeſtic fabric of our own ancient conſtitution, 
umi 9 Upon this occaſion ; becauſe in all theſe reſpecis an 
non 1 it will contribute much, if I am not deceived, to a 
clear 
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Are dul upon Rey ; 1 word he 1 , S 'T7 PUR | | A 
the foundation meant by the ſame | 92 Nan ned to England; the dominio. 

of our Engliſh of the crown. The Americans have been confidered as a people o 
_ conltitation, à different: political ſpecies from the Engif; and have been calle 


| * ob. _ creatures of the King. Their rights have been ſaid to have be 
jobecent in derived from their charters; and it 15-probable the miſappreheag. 
ee of this particular has produced this very cat. Since it in the fi. 
23 grant or in Which the priaciples of colony law have been inveſtigated, it j 
| chaier. my duty tb ſtate thoſe? principles very minutely, and endeavor t 
reſcue them from miſtepreſentation and miſtake 
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That the | There is not a fingle clauſe in any charter which can impugn thi 
1d charters ſup- idea; but every part of them holds out the molt conclulive evidena 
14 port this idea, „ pn tte PAL ee 
1 neither deßa- Of their being legal acts of prerogative, for the purpoſe of ſecuring 
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eſtabliſhing __ 
laws, nor | | 71717... rar 4 er PITS . 
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. general I conclude, and propoſe it as a great conflitutional truth, General de- 


ht the American charters and patents are accommodated to protect ducion. 
| i anterior rights of tbe colaniſt, and not to convey thoſe rights, as de- 
| pendent an thoſe charters, and derivative from them." 
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| | The colonies in America, it is well known, fall under a threefold The three  . 


| deſcription ; firſt, proprietary grants, as Pennſylvama and Maryland; ſpecies of co | 


| fcond, charter governments, as the Maſſachuſet s Bay; third, pro- de 


ments. 


uirial eſlabliſbmenis, as Carolina and moſt ethers. In original prin- D 
| ciple the government is in all the ſame, though ſomewhat different 


* 


The firſt ſort may be aſſimilated to counties palatine, the ſecond Proprietary 
p municipal corporations, the third ſort are a ſpecies by themſelves, ted io coun. 
zto their external conſtitution ; all, however, flow from the prin- tics palatine. 
ale I ſtated ; all tend to ſecure to the ſubject the enjoyment of the Second 7 
us of England; all, in the very nature of their -eſtabliſhmeots, corporations 
bew that the rights of the colonies are inberent and innate, not le. 
ative, or communicated by charter. RV 


| But here I expect I ſhall be told that the cleareſt argument poſſi- 
le will rebut me. The objection, if it ſhall be made, has the 
und of ſomething material, and therefore, rather than to be thought 
ther to have overlooked it, or to have feared it more than I can 
ſerſuade myſelf J ought, I will now offer to meet it. if qv? 


|t is certain that in the early charters granted to America the Appeal to the 
King reſerves to himſelf an appeal to him in council, in the laſt re- Liog 7 
kr; and from hence the ultimate judicature has been uſually un- 
(&r{tood to be in the King perſenally, and not as in right of the 
row of England, nor through his courts, as to Britiſb ſubjects. 
From this circumſtance, I ſuppoſe, it will be contended: that the 
king is Sovereign of America, not as Ki ng of England, but perſo- 
wly; and the colonies are not governed by laws like Ireland, Wales, 
ud Berwick, derived to the inhabitants in conſequence of their be- 
0g ſubjects of the Britiſb empire; but are like to Ferſey and Guern- 
þ, which belong to the ling, and not to the crown. Hence the 
"ment would be, that all the colonies of America are dependent 
n the king, not as head of the general conſtitution, but in a very 

Nat relation, and my general principle would be much affected. 


Ih Went all this, I need only defire it to be remembered that 
the rcumſtance cannot alter conſtitutional lau, or the principles 
by thar 1 empire; not even if it ſtood clear and unimpeached 
as Ic I conceive will moſt completely teprobate it, the ex- 

rt with which it was introduced into:.the charters, and the 
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It is not in 35 
firſt charter. 


3. * 


- The Gr charter was — ae 8 05 


: That it pro- certainly 
4 0 on. 
the partie 
notion ann 
| ig Jens 
OY * 
right of the crown of England, therein dry inverting ihe prin 
— and aan of Wet 2. et I. "> 2 Wr ed 
; To prove ne 0 is ore Wa emarka ob Vs 
= _ of 'thoſe times. The firſt is mentioned by Lord 1 . n being 
1 a ET IS campaigned to bim by: the great Mr. Selin. 


Ki ing James aſked Mr. Seldeny ee W contin kak. 
your Lordſhips know, the ſubject of much political ſpeculation 
might not be n as belonging to him Per ſonally; 88 the hei 
of the conqueror thereof; that the lands thetcin might be taken i 
be his own, and the wiſh themſelves: as ſubjugated to the laws 0 
conqueſt, and of courſe not entitled to the rights of Egg, vol 
to be conſidered as members of the ſame community; but . 
dent on his will, and beholden to his mae, $ 


Mr. Selden's  bpinian wit: be mneiniogus by and uk 1 5 ot 

| ported in Yaughan, but that learned judge himſelf theres 
L. Vaughan's againſt the King ; “ That it canmt be reaſonable to alley If 
opinion to the tiority only of the ling and not of the crown of Englund I 
3 8 the caſe of ptoceſs into Wales my Lord Vuaglam uſes this ex 
Vang and adds, the practice has always make, as, ſays he, 3s fan 
Rep. p. 402. Jiarly known by reverſal or affirmance of judgments given in tht 
King's Bench in Ireland in the King's Bench here; which, he cot 


tinues, is enough to e the law to be ſo ene ſobordinat d 
minions. 


Oo 
\ ; 1 
4 4 4 F 2 * * 1 


Craw and And in the caſe of Craw and —_ 383 ay fo jr We 
Ramſay. H. and the plantations are holden of the crown 6s the ſovereign of t 
1 ob bo © Britiſh empire; and the like diſtinction which I took before 1 
Vaughan, tween Anjou and Calais is made by the Lad D 8 


278. ſame caſe is reported in Ventris. 
V. p. 401. 


2 Vent. 1 c. 


But, to return to King James: Wee e — 


his notions of government, to the ſame point, is to de en 


y 
* 


A bil was beought into parliament for the liberty of a free fiſhery 
[the banks of America, at that time in general called Nexyfauns 


\ 


Mr. Selen, what the par liament at that time thought of it; what 
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2 where the 
__ parliament 
would not ſuf- 
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Ke: i * 5 5 f 0 ö : he 6 il 50 : grant of the 
mely unwilling to ſaffer parliament t "pra 


4 e 3 
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vernm 
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ent ſeemed extre 


| geddle; | Says Mr. Secretary —I take it from the journals What clodethe other 
e have we to do with America? They are plantations; they belong et of ” 
«to the King. Bot good old Sir Edward Coke, Mr. Selden, Mr. fromm 4 com. 


Broke, and ot her great men, reply indignantly, What! when the mon ſhare in 
lug grants letters patent to them under the great ſeal are they not che e, 


PE e eie "by 


it 


| Theſe obſervations ſhew- the prevailing policy of thoſe times. Ad 


x we, then, to wonder that the right of ultimate judicature ſhould 
k aimed: by the King, and that he fhould artfully introduce into 
(urters a reſervation of it. A reſervation indeed ſuperfluous if there 
uu been ſuch a right in the King perſonally; and of no effect if 
ere was no ſuch right; for then the reſervation could not create 
z, contrary to the principles of the conſtitution.- We fee what 


lad Vaughan afterwards; what the practice of ſome of the greateſt 
utecedent Kings; what the doctrine of the books; what the ex- 
hence of nations; what the teftimony of ages; what reaſon itſelf 
haks, all concurring that all the parts of the Britt/h empire are 
wer one conſtitution, and have all the rights and immunities which 


«lt from that conſtitution. The intrigues, therefore, of King 


James muſt not weigh againſt natural reaſon, political theory, legal 
athorty, and the principles of the conſtitution. The gentlemen 
Wo firſt went to the American ſettlements; in ages when the prin- 
ales of political theory were ſcarcely known to the moſt refined, 
ght not foreſee the tendency, and therefore unwittingly ſubmit to 
lu claim of King James. But on any conſideration, knowingly 
« knowingly, they could make no concefſion to the prejudice 


we of their conſtitution, but with it of ours. 


[fever that queſtion, of the relevancy of a writ of error from any _ 

a of the weſtern world, ſhall come into litigation in this court, 

1 oh to my part to argue it, I hope I ſhall then know my duty, 
K it to fay upon it. I hope I ſhall prove that the juriſdiction of 

"28 in council, as the ultimate judicature, is unconſtiturional and 
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Mato ut et proteſtatio non facit jus ſed tuetur. 


JNemini let quod non per leges licet. ebe 
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void; but if the experience of a centaty and an halt hall be cl. 
held to outweigh arguments founded in principle, your Lo 2 
Wu.ill fay, © The experience ſupports though the principle 3 ſhip 
and will take care that neither then not now it ſhall be carried "I 

© And argue from a peculiar judicial authority, upon whatever E ö 
ſupported however by precedent if ſupported, to alepiſlative =— 
* 2 * 1upported by no precedents; and, I beg leave to ſubmit, not Wm 
by the princaples of the: conſtitution. To meet, however, the : 5 
cluſion which might be attempted to be drawn from this N 
bltimate judicature in council, I have been drawn inſeofibly o Fr 
length of diſcuſſion The occaſion muſt be my apology, 


; 


Genepal reca- I return now to conclude with the immediate point before dh. 
pitulation and court. And in this, on whatever ground I conſider this cauſe. uf 
concluſion, ther in the general view of reaſon and experience, the opinion 
eminent writers of foreign nations; the learning of our books: th 
principles of the law of empire; the hiſtory and-experience of thi 
country for ages; whether as to this particular iſland of Grenads, of 
the terms of the ſurrender, the treaty of peace, ot more eſpecial 
the proclamations and patents; whether on the great principles 
our conſtitution, or the principles of natural juſtice and equity; of 
all, on any, on every ground 1 draw. this concluſion, that on th 
20th of July, 1764, his Majeſty was in no wiſe entitled, by the pre 

_ rogative of the crown of England, to impoſe the duty of four an 
an half per cent, in manner, and form as is laid in the declaration 
admitted by the defendant's plea, and found by the verdid: Suc 
being an act of /eg1//ation, and repugnant. to the principles of thy 
government to which the inhabitants of that iſland were at that tim 
entitled, and which belonged particularly to Mr, Campbell; the plain 
tiff, a natural born ſubject of the crown of Great Britain, found { 
and declared by the verdict, and were his by every right, ſecure 
to him by every ſanctia sss row 3 oof 


* 4 
$ 
* 


And while I have thus contended, and I hope eſtabliſhed my cl 
ent's intereſt, I further truſt that this general review of our conll 
tution, and of the hiſtory of our country, crowned by the deci 
4 of this court, will warrant me in ſaying of Britain what the Rane 
CiceronisPhi- orator boaſts of Rome: ALIAE NATIONES SELVITUTEM PAT 
lip. Gta. POSSUNT ; .POPULI ROMAN1 PROPRIA LIBER TAS.“ 


| Mr. Wallace, for the defendant—The queſtion upon the ſpec 

ve: dit is, whether the impoſt or cuſtom of four and an half upe 

the exports of the iſland, in the manner found by the verdict, u. 

under the circumſtances in which that iſland then ſtood, at the ti 

of the impoſt, duly and legally impoſed by the crown, or pot? | 
Mr. Alleyne not having gone into the diſpute of the authonty # 

prerogative of the crown at any time to make proclamation, 

1 


. 
. r ee 


the ſtare of the Ifland before that period, It was incompetent to 


1 Lp Rom that dime to give any laws whatever te the Mind of Living wages 
bell (for if any, there is no doobe of taxation) this has relieved any e 5 
u fom laying before your Lordſhips the tights of 'a King of this. oo 
Jonny over a conquered count x. 


„ 8 a " 3 9 , 
HO: Bf: n e eee 
* 


4 


8 rights of 


bat thoſe rights are 19 Aa prinoiple not only of the hw | ee aeg 
Lens, but has been recognized whetever it came under canfideration, dee 
eco by the judges of this country; by acts of Rate, and hiſtorians; 2 
ach in one great inſtance, declared by all the judges. In Calvin's authority. 
ale it is recognized that the rights of conqueſt do belong to the 
Lig: And the rights of conquelt ate in that caſe extended fatthert 
un J wiſh they ſhould. be under ſtood s but thus much; I take it, 
bey neceflarily give, a legiſſative authority. It is not now as fot- 
ell, that the conqaerors- gain captives and ſlaves, and abſolute: 
bminion, but now the conqueror obtains a juſt dominion, undet 
722 as in gondi, but an ausbority, as over men, 7: and 


The effect of the letters patent is not to alter the condition of the 
(nd: It is oaly to raſſe certain duties raiſed there by the French, 
Lug, 20d paid to the King of England by the ifland of Barbaders 
ut the other Leeward iflapds; but the only thing is, this is done 
uh, 1764, when it ſhould have been October, 1763, or there- 


Wouts, 5 


45 7 
4 > 


— 
4 ; - 


4 * 10 7 — 


We n A ne en bags nog i285 
[Lord Mansfeld—It was after the proclamation and commilion ; 
b, | think, the proclamation was in October, 1 76 33. the c mMmiſe_. 
Nn 1 en ines len Waere | . . 
min Ari, 1764; and this is in Fly: So ir is aker both. 


by 
a 


Mr. Wallace continued—The patent is carried out by the gover= Thu the £0. 
At the time ke takes upon bim the office of governor he ro- vernor took 
[Whes this tax: His firſt office as governor is to promulge it. X r. 

< queſtion is, whether the King, by this proclamation, meant-im- wit him, and 
auc) to waive the rights he had as congueror of the ifland,. or therefore it 
re period, when the ſtare and Citcumffances of the ifland mak be taken 

wud admit of æ fegiflatüure: When that would. Be was very uncer- be impoſed 
ar h fact, it does not appear that the firſt aſſembly met earlier previous to 
the lter en of the year 1765, (about a year and an Half from cash: 
ttt of lene parent} gr, does the vertdt find that an aflmbly 

ITE IRE. oo i, EA LE aus 
bn = Poelarnarton begins with a genetal direktion to his Mhijeſty's | 
ad 6, ments, by name of Quebec, Eaft Florida, Weſt Florida, 
1 Tenada, Then the aſſembly of Grenada, as to that part of 
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ſo geceſſary to 
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; the broclamation upon 9 —7 this cafe turns, i 
44 the late and circumſlances of the Hand will admit. 

805 ceivable that.in the mean 'while the King meant to diveſt hi 
his right of legiſlation? There is no * TI, 
there can be ſuch a car ellen: 1 


the iſland, are the perſons locally refident; therefore it is necefſ; 
| ſome legiſlatute of this kind ſhould. be eſtabliſhed ;- But till ic be, 


That the in- 


troduction of 


the Engliſh 
laws would 


make great 


confuſion of 


property. 


the benefit of the introduction of the laws of England, that all th 
E of the Cray” got [ent to theſe muſt be NN. 'M 


opinion of Grotits, it would rather be harſh and rigorous than in 


_ ſecurity of the LOBE 5. Nate: And ſimilar i is the U of Pi 


base 


it is n eq 
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If the King had not Set a right of a | | 
period of their baving a legiſlature of their own, Venen the 


Nlator ? Here is no relinquiſhment on. the part of the crown 1 1 
mean while; but when an aſſembly meets the on 1 will ang on 
the apo; of er to that — N er 


FEY 
q IF; 5 N . 
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„A is n in theſe a cenie to 0 Jegilative e con 
ſtitutions 950 themſelves, when circumſtances will admit; they 
cannot be governed by ordinanees or acts of parliament made py 


all caſes and inſtances whatever. The beſt judges What laws art 
neceſſary and proper for the peace, tranquility, and ood order of 


neceſſity, every order of the King muſt be obſerved 15 the dove 
and the people. n | 


But Mr. Alley ne ; has ſaid the King bas S the right Wa con 
queſt, by ttblocig courts of judicature; and that it is a part 


It is not uſual 3 in theſe times to take conquered nations aber 
tetion upon theſe terms: And as it is unuſual, fo J find, in thi 


dulgent. Your Lordſhip will remember that he fays it is -uſyal t 
ſuffer the inhabitants of a country conquered to poſſeſs their om 
laws, unleſs they are abſolutely neceſſary to be abrogated, For ih 


Jendorſf. | 7 14 | $ BY 


Would it bs for the ſecurity of the conquering tas to gle 
ſo dangerous, ſo total, fo unneceſſary a change; to alter the whol 
courſe of their law of property, by introducing the law.of Englo 
to them, a peculiar law of deſcent, differing from all other; iptric 
and complex modes of conveyance; a new foreign unknown Jaw 
it's very language unknown to them; by which thoſe rights whic 
have been the ſubject of contract mul be deveſted; owners under 
fair title diſpoſſeſſed of their eſtates; ſettlements in conſideration « 


mags overthrown, for want of the forms a * 
ur law. | | TY 
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I conceive: nothing more can be meant than that civi ! and crimi- That no more 


Alice according to the laws of England were to be introduced, can be meant, 
wy puniſhment of public offences, and the redreſs of privace e ther cixil 


mungs; and as far as might be for the prevention of both, in which juſtice as 


N 3 — * 
p 4 1 . 


* 


te mode of trial, of conviction, and the whole legal proceſs, is the ©, be as 
ammon benefit to all.“ „%% Ov how  ' 


ol * 


9 75 )))) AST Ve 00500 Reaglead-for | * 
| The lenity and excellence of our criminal laws is known throughout drr Sen“ 
| 0 | ; „ der of the 
te world : More had been burtbenſome; theſe were expedient and tac. 


wary. | 


Mr, Mleyne has compared the fituation of this country with the 
der dependencies of the orown, particularly with Jreland. 
| is true my Lord Coke held an idea of the laws of Jreland being 
diſhed there by an \r1/b parliament, but in this he was ſingular ; 
1. do I think the idea of their having been eftabliſhed there through 
te medium of an Engliſh colony is leſs uncommon, or promiſes 


more ſucceſs. 


In Caluin's caſe, before the chancellor, and all the judges, the 
ale of Ireland is put as one of the conquered countries, and the ti- 

ik of Henry the ſecond was accordingly King of England, and Lord 

« Feland, Cc. diſtinguiſhing between the title by right of con- That King 

queſt and his title as King of England. And King Jobn gave them Jobo 9 

n a conqueror, and not by act of patliament, and this plainly land as 4 co. 
appears in V entr1s, in the caſe cited by Mr. Alleync, where it 41s ex- queror. | : 
elsly laid down, on the authority of three of the judges, that Jre- V. Calv. 
nd was a conquered: country, and in King Henry's time remained 2 „ HLDSI 
prerned by it's own laws, and fo continued till his ſucceſſor, King jugice bang 
Jan, in the twelfth year of his reign, by charter, and not by act in chat caſe. 

# paliament, introduced the Engliſb la os. 


- 


But if your Lordſhip had found that even by act of parliament | 
te laws of England had. been introduced into Jreland, would the 
kalt inference have followed that the King alone, by his /eg:/fatrve: 
uthority over a conquered country, coùld not have introduced 

a, or others, if he had ſeen expedient. EE 
3 nor Berwick upon Tweed do, as 1 conceive, apply Waler and 
to queſtion, They were not pretended to be holden in Berwick diſ- 

lt of conqueſt, but as immediate fiets under the crown of England, 3 
by e terms of the ſame feodal protection and obedience by which being claimed 

Sond itſelf was then held, and as members re- united to the en- e 


* Lex Angliz eſt lex miſericordiæ. 9 
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country al- 
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queſtion cill prerogative, and for the benefit of the ſubject: booeſſariſ lay in all 
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ie Urige ef; for "wb was ha clan; 
n gore 16 -Nathing like this Cai} be: dreamed voncerni * no lep 
danse on Hagland or Great Britain till the late c 


veſt, 
5 the difference between what is claimed as a ä 


ein poly de claimed os a-now e by-right 7 — the 
"tug! differ, „ 1882 | 
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to 
2 deavout᷑ a compariſon between the caſe of this ifland of ae 


tled in unin- asd the American golanies of Which, in general, the tiſe is know 


habited coun- to have been from new diſcoveries of uninhabited countries, io-whicl 


_ the diſcoverers were encouraged to ſettle by charter from the crown 


Ng ;ptetenee of copquett: They could not live without hats, they 


could find be laws in an. uninhabited ae what lawy hun 
"uy have, then, but the OR we England . 


That in a Bot is this the caſe of nem RI Y As ably 65 
ople and laws? Will the laws of England: expel thoſe Bs a 
with different _ eſtabliſhed, futed to W eircumſtances of the place, known 


_ the Eng- and familiar to the inhabitants, to paſs themſelves inte'\xcounty 
| aws can- 


wot coir 2s where 5" wil be myers,” and for "WHY oy are not 2971 


into a vacant b 0 oe S $372 Y rod 2180 ad MS) 5 
poſſeſſion. id e e i een 


181 it po 4 Brits e jog into 2 3 | 
there - as laws, ris carry the Brits: laws with them thi4 
ther, and not be governed by the laws of theicountry' to which they 
ate gone? Can it. vo geld <> a e ſubject going ts f 

| en for ioſtanoe? 2 91 „ CV 1.06636" 
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— 2 80 do nt think it neceſſary to lay any particular ſtreſs upon iti it may 


ſerved to the ſuffice to ſay, when the crowu granted the chartors: under which the 
King in coun- ſettlements were made, it was competent to. thec crown: to preſcribe 


cil has never ther 8 the 0 al 
1 the mode of appeal, which, in ſome form or other, by y 


now, the variety of diſputes ooncerniog the rights of the colonies.” Nar- 
1 FOWLY. as prerogative has been looked into; nevet has this branch 
bern queſtioned, as not _ conſtitutional. +6. 09 4 9 Ki 
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: 25 N 3 11 £4 303.9 + 


- Shan a writ of error hall 5 brought before this 3 to re- 
verſe a judgment given in the colonies, ot a re⸗ beating woech a 
by what name ſhall I call it, to examine in this court a _ 
"NN" Council, then will be the proper time for this queſtion; 3 
5 lieve that time will never arrive. They will look to OS i 

as they always have done: They will; find that redreſs wt 19 
yet has failed them. It would be a conſiderable acquiſition a ie 
Pnſineſs of this court if your Lordſhip were to ſit here to ex a 
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—_ juriſdition upon writ of error from the plantations, or 
v whatever form, for the practice is unknown to our books as much 


«the theory was to me till this day, in which ſo much ingenuity 
ad argument has been employed to raiſe it. e 


22 


/ # 


| And here I cannot help obſerving, that it is a great change in the 

| knguage of America to inſiſt as they have done, and do, that the 

| lament of England has no right to tax them, but that they derive 
heir conſtitution from the King only; and now to ſay, in this 
aſe, that the King has no power over them but as the head of the 
$ijþ conſtitution. e N 


| But in this caſe, if the King by conqueſt had a legiſlative autho. ThattheRing 


did not waive 


ii over GRENADA till the aſſembly could be called, he has wwarved pi ri 9 Of 
1 It is not ſaid he has parted with it, {for how could it, when legiſlation | 
there was no body to take it) but he has warved the right. oper the con- 


i on Aarne row rg rage A Jquered and 
{Grenada till an aſſembly could be called; for that in the mean while it could not be out of the King, the 


ih into which it was to be tranſmitted not being in eſſe. | 


\ lown, by what I can underſtand of the books, I have no idea 
I the poſſibility of the cRowN warving a right. It muſt be more 
* dothing; it muſt be frangferred to ſomebody elſe, or it remaing 
the crown; for in the crown there is no laches, no negligent aban- 
doament, leaſt of all in ſuch a point as this, ſo eſſential to order and 
1 Co 


18 . 
N . 


. But, not excepting to the mere term, at what pcried, to whom? 
To the aſſembly if to any body, for that is the condition of the 
Tat, That when the ſtate and circumſtances of the iſland ſhall 
unit the calling of an aſſembly they ſhall be called, and ſhall meet 
ud make laws; in conſequence of which legiſlative power tranſ- 
med to them by - the: crown, and to be exerciſed by them, the 
Ling will ben depart from his right of taxing them by his ſole pre- 
ative without an aſſembly. : But this aſſembly did not meet till 
iter the patent to the governor for raifing this impoſtz they were, 
lerefore, liable to the impoſt; and it was eftabliſhed by the proper 
may authority then in the iſland long before the aſſembly did or 
meet. | ER | 164%} „ BALE ; 


[ truſt, therefore, the court will think, from the principles of That the pro- 
kn and juſtice, that the proclamation for calling an aſſembly was, mation was 
b in the wordi and intent of it, and in the zecefity of the ching, and the ln 
2. that the duty -of four and an half per cent. was not execu- poſt veſſed as 
Wy, but immediate, and by legal authority, by; virtue of the patent. - nay brew 
2 it could not be meant that the calling 'of the aſſembly, Un- by the patent. 

authority and by the voluntary grant of the crown, ſhould 
"3 duty firſt legally impaſed by the ſame authority, and there- 
at the plaintiff is not entitl de. 
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That we pro- I contended that the proclamation was a recognizes. r l. 
That the pro- 1 contended that the proclamation was a raognition-of -the 13 

-cognized 
rights of Bri- : | 
5 227 reduciag that fight to practice, and the reſolution of 
for the execy- 1 8 Parts into actual execution as ſoon ag poſſible: Therefore I cite 


ion af hem... the caſe of Kela, and ppgn authorities, 1 dope. of mare weigh 
at this day, than Caluin's caſe: 775300000 ah oo io», 
Thar drink 7 aluiais caſe: And I did infer that Britiß ſubjecie 
ſobjects re- 
. Cognized as a 
. colony have 
. all the rights 
of the origina 
conſtitution. 


That ifant- But, to meet Mr. Wallace upon his own ground; who ated 
rior to the . Fi WA GOP aſket 
. proclamation | | 22850 ; * | | 
. the crown had Of Grenada, Wwho were there, or thould reſort thnher, indiſcrimil 
a legiſlative 
authority over :, e ee lb _ Home rg eey ' th <a 
the inbabitants right, I ack nowledge | not properly warved: it? 1 anſwer, let Us Wy 
an mo poſe for a moment that, anterior to the proclamations the crown, 4 
ubjects re- 
ſorting to 


Grenada, that ure inhabitants of GRENADA; and had the witie merifque potefta 
e the. Agiſſattve authority in the fulleſt ſenſe, when the crown Üabclur 
renounced an | 
given away by 


the proclama- goed by the laws of England; I contend: from that moment ti 


dlon. 


N 1 Fi 


 exprelied myſelf inaccurately; but ſo. I certainly my 
to be ſo much miſunderſtood by Mr.-#alla _ mY 


Jes to have bren ſetiled, from that iuſtant it engages it's author 


ſolemn manner. 


1 In vain would it be argued that theſe grants 
Aland were executory, and therefore might be  faſpenided's- Proctami 


been willing to argue, fince Mr. Wallace has laid fo much fires 
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whoſe argument has been calculated to meet a 1 TR : 


tat the Jaws of England were introduced into GEN AA foie b 
the proclamation of 1763. This was hy no meant the object of * 


arg mem. 


; 
Fi N 
1 


of the.inhabitants of GRENADA, as Fritiſb ſubſects, 0 f 
by the Jaws and conſtitution of England =, —— 0 


ſettling in a conquered country, conquered by the arms of a Kin 


of Great Britain, carried with them-their own laws and privileges 
and that the moment the crown recognizes a colony of Britiſh ſub 


for ſecuringito them all the rights and exemptions belonging to tha 
chatacter. And I thought 1 had proved chat the practice of th. 
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ſuppoſing the crown entitled to exerciſe taxation over the inhabitan 


nately, by right of canqueſt, how the crown had pernd' with th 
Conqueror, had a power: to raiſe a permanent tax on the nen and fil 


they ſhall have a legi/latzon of their oπνW0 and in the mum while 


King had parted with the right, ſuppoſing be had that#ight.till thet 
of impoſing upon them himſelf, by his ſole authority; d per mani 
tax. And I contend that the patent to Governor Melvills repent 
and enforced the grant, taking it as ſuch for the preſent, in the mol 
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tions and patents ſuch as theſe are not of ſuch a flimay naturef to" 
ſuſpended, that is, virtually repealed, to be Damen , : 
ſumed to: morrow. And if this cannot be denied, then tf E 
laws wete the laws of Grenada, either by prior. right; er, as I 
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the executory: nature 61 the Mais by . Md fr 


nt, And there is no one principle of Eng liſs more decidedly 
cer than | that the-« crown. cannot, bs 0H. it's Joe KEYS enaQt a 


w? * * 
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IN. oo rant MEU. fIr;t dachte: n 2 ee 

| 1 was 1 next argued, ha principles of equity require this duty 10 That princi- 
tk inpoſed; becauſe it is recited in the patent of ze 208þ of Ju e ee 
from the con- 
iu le Leeward Cartibbes iſlands Pay i It, | 


| Cr ſideration of 
CR bs ö the other 


| To this there is Gel 900 h and e6dihifite ite e bebte erte 


not maintain 2 


quity, wiſdom, or or · expedience there may be in the meaſure, it muſt the impoſt up- 
k executed by legal means. The Propriety of the object can never, e e 
"a Hg view, ſanity the. means faken.; 32 but a Lia anſwer vader claim of 
plkewiſe ready. et Li AAS! e * "© prerogative, 


. 


ng vo 908 ne ad. n db thoſeby act of 


The firſt puer 10 which this tax was ever 1 8 of was is ſfemblics 
fad of Barbadees; but there not impoſed: under. claim of pteroga- 
ne, but by a nationd! act of their owh in tern le ilature: Abd it 
m2 grant for ſpecial purpoſes expreſſed, of building their priſon, 
their courts of juſtice, "their fottreffes And keepi 90 rem for the - 
we in repair. And farther, in conffller ation of the*ebbfirmation of 
tiles which bad beer, lot, or reale eue ben ate in <6 e. 


578 as 6 ler 4h tant 03 
lnuk be 5 . Wan oY be brd g Fant. "a Hark es . 
m to the Earl of "Carliſle fol Charles the firſt: He divided. che 


lads by ſubinfendation amongſt various purchaſ6rs.” 2 


Duting the troubles Lord Carli #bandbned the Mind; ; the pro- 7 
tor, Cromwell, took poſſeſſion, and male ſeveral grants. of different 
_— it; on the re oration the King thade a new grant to Lord i 
Filmgbby, of Parbam. to confeq we ef theſe” Veral changes 
property, and the violent and ſu ſudden fevolition of. affairs i in the 
land, much confuſion aroſe. The creditors. of Lord Carlijſte af. 
&d their claim; the rantees of Cromwell Id by very uncertain 
im; and Lord Car lifle's creditors 1 2 51 wauld neceſſari | 
oe difeate the grantees of Lord Wilks To ſettle theſe, . 
* crown apreed to purchaſe the 5 Gul 3 and for the purpoſe 
l failing a fund to diſcharge Lord Carlifle* s debts, ard the other 
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ſig ber” , the ſame obſervatidns, i in great ce will occuy 
* "The grants of fog and an half. Her cent. in theſe iflands were like 


1 5 * 00 ſpecial purpoſes, ; and were granted By their own afſemblic 


As to the part of $:.C Chriſtopher's c conquered. from the For 
"and ed by "of treaty of Utrecht, the "wy pf on he 
N zin th Reign of Queen Ane, aſſerted by an act of privy counci 
v 2. "and exemplified under the 157 ſeal, the ſame which is now mad 
= ED upon GreNADa, of impoſin# this duty by pratogative, The a 
Was withdrawn ; the duty never collected; the people warmly op 
poſed; adminiſtration, yi@ded, and conſented. to take it by act of af 
ſembly: a«circumſiance incredible, if they had Konvince 
35 that the meaſure. Was vawarrarted by 175 and the oppabtion juſt 
- mes And when, tlle duty Was Wally! granted W Ccrawn e 
by aſſembly, but undec tt 
Nee 


So much, therefore, foe an argument but on the php 0 
Lac comparing the impaſition, of this duty by act tive 
n Grenada with the fame duty. ipthe other! Leeward iſland, Wa q 
of their own aſſemblies. N i * 
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7 Lord Mangfeldfaid | it could not vaty ihis quelt ion. an rata: : Tha 
the cauſe was put on it 8 proper footin that he took it as admit = 

. ahe duty was laid on in 17®,, and added, it was raifed ld 1 
S > i/& the aQ, which was in 1747. e 2 ; 
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end ion NM Wallace giderhe Whole duty 8 th tt 
ES 30 J. Mr. Alley ue obſerved on this that. 301. raiſed in 24 
was'a ſtron ng dent that hardly any e at al any conſid 

s * able planter, had ſubmitted i Pl, 3 


That PETER Mr.  Alleyne continued—But PEE as 8 . belles chere 


[ 
as to the ſob- ſons given, common obſervation will ſhew in what manner 7 
ſantial differ- new ſettlements in' the iſland have been made. Large intereſt on dn 


e = payable yerly out of their eſtates. 80 far from, adMional 10 70 
vying, botfſlagyt might have been hoped from government that they would ha 


the ability to aſſiſted this infant colony, always much below the 55 ſettlement 
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chen in the hands of it's formeg poſſeſſors; and now, if this impoſt . 40 
hould prevail, miſerably below indeed. 3 (3 =_ 
& 8 1 | _ , 1 17 2} | - 

But, not to want an argument, which cannot readily happen to . 
be ingenuity, of the leartied counſel who ſupports „ e ee 
dle, if it be true that the proclamation in words gpp ars fully ei- 
ther a conveyance or recognition of all the rights of Britiſb ſubjects . i 
qthe inhabitants who were in GRENADA, or {hould reſort thither; | bil 
nd that the iſland is not under circumſtances which ſhould make a 4 
anſtrution to ſupport the impoſt favourable in equity, independent a 
of higher conſiderations ſtill againſt ſuch a conſtruction; yet Mr, , bh 
palace argues that it muſt mean 6 Jon there ſhould be ſuch an Thar comma. F; 
inpoſt; becauſe if there is not, the Enjoyment of the laws of Eyg- . the 4 
In is ſecured to the inhabitants, which will be an unwiſe and cruel | Earn nl bf 
anfrution. I believe Mr. Wallace is the firſt politician who ever tion was never N 
tought that waiving the claim of conqueſt, and inſuring to the con- thought cruel . 
cred the bleſſings of a free government, was cruel, And how ., 4d fel FE 
would it have aſtoniſhed the wiſdom of imperial Rome to hear that it dom unwiſe, LY 
"25 unwiſe | 17 ht wo 11 
Nor do our own writers omit to admire the policy of King Ed. * 
wrd the third, in planting a colony in Calais, and of courſe com- iN 
municating to that place the wiſe and beneficial laws of England, ſo 48 ; * 
im a ſupport of public order; fo redete of ſecurity and hap® » . 
zineſs to every individual living under them. | . A 
| have the authority of the great and excellent Sir Matthew Hale, 17 
timing this to have been his practice in his other conqueſts, as I ip 
hie already obſerved, both in Scotland and Wales, and applauding | lh; 
highly. At leaſt this objection may be reſcrved till the inhabitants That the in- 1 
Grenada think this benefit a burthen, and complain of it as ſuch, habizgnis p- Wi 
Mr, Campbell, certainly, for his part, does not complain, for he 1 Wk 
mes to claim the benefit of thoſe laws, as his deareſt birth-right : otjedtion, nor (4 
And it will be ſingular if it (hall happen that any eloquence ſhall could Fay , N 
tuade any individual of Grenada that it is a reproach to the . , "#4 
Qured to partake equally in thoſe laws and conſtitution which are the plainnff, 0 
the glory and happineſs of the conquerors, and the admiration of . 
tnkind ; the Exgliſb laws: And if they ſhould rather chooſe to _ - = 
Wk again into the [tate of a people under the hand of conqueſt than 3 
p that equal liberty which aboliſhes all invidious diſtinctions be- 1 
Men the conquerors and conquered. 5 4 
The particular cruelty, however, which Mr. Wallace ſuggeſts is 1 
» eſtates have been ſettled, contracts made, avd things done Mm 
Mi a view to the regulations of the law then prevailing; to alter „ 
by the proclamation would harraſs and diſappoint the parties,, 13 
anull their deeds. 1 
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43 Nothing can b&more fallacious than this; for if at any time 4 
terior to the proclamation any deed, contact, ſettlement or 

# other matter of Jaw had been brought into litigation, and 0 nl 

15 to have been tranſacted in conformity to Me French lg, previ 7 

dhe proclamatigp, and while the laws of France were yet in al 

2 „ Fifſland, thoſe laws would have been ad ted, and the inſttumen 

bs 5 would have had it's intended effect aggording to them; and the }; 

Y of Bygland would have taken notice of them, as it does of al! fo 
1 #4 reign laws, where contracts are made under the authority of th 

N Þ@ laws; exactly as in caſes which have happened in chancery and ? 

, this court —All mercantile e have this effect: And ſo it i 

4 allowed, as a ſettled rule of la, in the cafe of Freemoult and D- 
4 2 b. W. 429. dire“ The line, therefore, is ſufficiently broad, and, at the fan 
4 hot ace time, Wufficiently clear: And defined from the proclamation, th 
1 728. Pngliſh ſhall prevail as to all ſubſequent tranſactions; till the procla 

4 mation the French laws. 5 8 e OOO 

4 » But in ſupport of his ones OD concerning the nature of 

. the rights of a conquered people, Mr. Wallace has cited two illuſ- 

4 trious names, names which I ſhall ever mention with the greateſt 
1 reverence, Yet I have eyer withed to argue from the ſentiments off 
5 writers who have ſurmounted prejudices, and reaſoned liberally, not 

. 0 Tevoting myſelf to the greateſt name with an unlimited attachment! 

5 GBreat and extenſive as their genius, their learning, their application 

8 was, it is well known to thoſe who are converſant in their writings, 

WW | | that they have adopted in moſt places the politive conſtitutions of the 

5 imperial law, as abſtract general truths of nature; hence in moſt 


places their reaſoning is ſomewhat too confined for the univerſalit 

— of the ſubject, and in many liable to exceptiogs. Far be it from 

1 % rhe, however, to ſpeak irreverently of them; they have broken the 
ground, though they diſcovered not all the treaſures of the foil; and 
though they might in ſome inſtances be miſtaken in the rue quality 
of the ſoil itſelf. And to their great labours the refinement of pub- 


* 4 "blic law is originally owing. 


With reſpect to the inſtances'of prerogative intended to have been 
| * adduced to juſtify this I find only one mentioned, which, ſurely, 
moe cannot be ſuppoſed to ſupport it by the compariſon ; the ſeizure of 

ns the Maſſachuſet's charter in 1683, in the reign of James the ſecond, 

No man will wonder at the violence: The impriſonment of the * 

3 ſhops; the campaign of J Series; the ſeizures of every charter ie 5 

| N by his brother were then as acts of ordinary juſtice at home. An 

2 when the city itfelf was not ſafe, we ſhall not wonder the Maſe- 
chuſet's bay was invaded. 5 


* 


. 


Mr. Wallace bas not choſen to roy tho cgi of ultimate judics 


1 f e. there- 
4 fure in this court and in the Houſe of Lords, He leaves me, * 
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ne, at large, with the obſervations I made on that point ; and with 
eto thus far at leaſt, that there is no argument from expe- 
i-nce to the contrary. , 5 5 ts | 


1 * * 

The laſt ſtreſs, on the glpſe of the argument, was placed on the 

nedicace and neceſſity oß the power of legiſlation continuing in the 

gon till the legiſlature, of the iſland aQually fat. ö 
This argument would go Fig indeed; it would er I gs 

wut in the receſs of parliament the crown is arbitrary legiſſato of 

bb empire, and may impoſe a permanent tax on Ggeat Britain ſelf, ® 


But the conſtitution has happily Aided a power in the crown, 
y which it is edabledgto obviate ſudden emergencies z ↄr in caſes not 
wied, bills of indemnity have always confirmed, by anvad of fate, 
hat was required as an exertion of extraqdinary power. Ne quid 
trinenti caperet reſpublica ; affirming and ſtrengthening the general 
nle by the very means uſed to protett the neceſſary deviation, and 
mich nothing leſs but ſuch a ſolemn judgment of the collective body 
o the tate allowing it's neceſſity, can protect. 


o in Grenada, from the firſt proclamation in October, 1763, tio 

te ſeſion of the aſſembly in 1765, the cfown had ſimilar powers 

ſr obviating ſudden emergencies, amongſt the number of which, - ? 
powers a permanent tax cannot be eſteemed. | 


a 


have now had the honour of ſubmitting to your Lordſhips what 
anhderations occurred to me in reply to Mr. Wallace's argument, of 
nach it would ill become me to ſpeak with diſreſpect; I ſhall 
mly ay that it appears fairly anſwerable in the manner I have ſub- 
llted, , % | * * 


And now, I truſt, I may take leave of this ſubje& by congratu- x 
ting my client (for if better arguments were to have been found | 
Mr. Wallace had diſcovered them) with being ſecure, and ſtanding - 
mn ground which will warrant my application to the court for + 


Jdment for the plaintiff, * _ N 
j I 8 * 

CuxiA uLTERIVs ADVISARE VULT. 

(Mute, After the argument Lord Mansfield ſaid, the cauſe has 

el argued, There is obe thing, however, which nei- a 

er of you have defined preciſely. Have you any idea a colony 


8 ſettled by Britiſb ſubjects without the intervention of the 
n? 2 | 225 
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* Salus poguli ſuprema lex eſto, 5 
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crown claims this iſland as a ſettlement by i its own ſubje My th 


no: Till itgþe « demanded legally | in a con 


thority from the crown. As to the doctrine of thoſe Caſes in n Sal 
I do not think much of it; Wis very looke. 


Mr. Alley WR” + fobjects ſettle on. an ind uninhabited fo 
ſtance a pred crew, they cultivate, they inhabit. or in 


have a right to ſay give us a conftitution, govern us by $4 
England or not at all. If it demands a F they bave a right'to pf 


1 mode. 


fa; Mansfield —All colonies | haye bath eſtabliſhed by grant 
from the, crown I do not mean it as material to this 0 10 
that it Would be underſtood no colony can be ſettled without auth 


kl 


3 L 


Mr. Alley; N ro meet "the whole FTE the cauſe I at fit | 


ſtated, that Mihia colony Was ſettled by authority. of the crown. 


9 


1500 Mansfield —1 hre you ©; let 
argument, ] 21 
Afterwards in the rnd term on the «th of May 1 1775 it wa 
argued by Mr. Macdonald for the plaintiff, and Mt. e 
the defendant, nearly to the effect following: 


Mr. Macdonald. a is an action brought ait a cullom 
houſe officer in the iſland of Granada for money had and received 
The object is to recover a ſum of money levied by the defendant 
a duty, and paid by the plaintiff; but abe be contends, withou 
legal conſideration, | | 


There is a ſpecial verdict, which, after what * 1 argued f 
fully and with fo much perſpicuity, it will be only n fol 
me in point of form to ſtate "my ſhortly. 


The jury find the iſland of 8 in the WR Indies, was i 
the poſſeſſion of the French King, and gonquered by the Brit 
arms; that there were ſeveral cuſtoms paid and payable to thi 
Freie Monarch, Upon goods Exported and imported into the iſland 
They find the * of the iſland to the King of Great Brita | 
in Febru 9 1762 ; in the articles of which the inhabitants are t 
cognized as Britiſh ſubjects, and the ſame protection and privieg 
granted as to the other colonies of America. And that they ſhoull 
not be obliged to bear arms againſt his Moſt Chriſtial Mapelty 
while the then war continued, and the fate of the iſland remaine 
undetermined ; that they ſhould take the oath of allegiance; | 
they ſhould be amen by their own ys Load bis 50 
= Should be further known, 
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— | : 1 5 ens 
They find the treaty of the-10th of February, 1763, by which 
he French King renounces N Scotia, Canada, and other coun- 
res to the King of Ga Britain ; and in October 1763, The King 
{Great Britain, by his proclamation, aſſuring the inhabitants of his 
e conqueſts, and amon ſt them Grenada, of his pater nal care; 
{that he has given ordef to his governors that, ſo ſoon as may be, 
hey hall call aſſemblies, with power to the governor, With conſent 


he council and repreſentatives ſo aſſembled, to make laws as near 
xmay be conformable to the laws of Great Britain: In the mean 


ime all perſons may confide in his Majeſty's royal protection, and 
ie benefit and enjoyment of the laws of England. Then the pro- 
mation proceeds, and conſtitutes a council to determine all civil 
ud criminal cauſes according to the laws of Great Britain; the 
| ury find a ſecond proclamation in March 1764, reciting the begefit 
a ſpeedy ſettlement of the ifland of os and the other iſlands ; 


lrefing a ſurvey of lands, and a certain Humber of men and wo- 


nea to be maintained on the lands goder penalties; they further 
ind that his Majeſty, by his letters patent in April 1764, made Ro- 
it Melville, Eſq; his Governor in the ifland, in the room of Go- 
mor Pinfold, to act under inſtructions given and to be after given, 
adering him as ſoon as ſituation and circumſtances will admit to 
all aſſemblies, with full power to make and ordain laws, ſtatutes 
nd ordinances, for the welfare and good government of the people 
d the iſland of Grenada. N t T7 


tx impoſed by claim of prerogative in the ſame manner as in the 
lind of Barbadoes the 20th of July 1764, of four and an half per 
ant. on commodities exported ; they fiad the defendant levied the 
ul, and plaintiff paid. [ | 


conſent of the 


Ie verdict farther finds the action brought by 
Attorney-General. 8 „ 


lam humbly to contend before your Lordſhip, firſt, that no ſuch 
lex could be impoſed by prerogative. OO 


And ſecondly, that admitting the crown by prerogative was intitled 
lv have impoſed ſuch a tax, his Majeſty by his proclamation of 


Warved that right. 
* * — | . ** 
Your Lordſhip finds by the ſpecial verdict that the iſland of Gre- 
"ie was conquered by the Britiſh arms in February 1763, and by 
teat lurrendered. — 5 | 
. - 


bimſelf perſonally, but for the flate: And according to this I have 


8 8 | I take 


| # 


0 


Afterwards by letters patent the 2oth of July, 1764, they find a 


Oftber 1763, prior to the inſtrument for faiſing ſuch tax, has 


Lake it to be clear that the ſovereign of the ſtate conquers not for 


great authority, which I ſhall beg leave to cite to your Lordſhip, -» 


BY THE + 
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B. 3.4 20. V attell—He fays, it is aſked to anom the conqueſt 8 
Prince or ſtate? This queſtion ought never to have been N thi 
are the arms; whoſe the expence ? If he conquered. at his ©, hoſ 
whoſe blood is ſhed ? If he uſed mercenary troops, does nbd ye 
poſe his ſtate to the reſentment of the enemy? he ex 
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I colle& from the ſame author, who lays it down as a prince 
of the law of nations, if an uninhabited country be 9 vn 
Britiſh: ſubjects, all the Exgliſb laws which are the birth-righ p 
every ſubject are there immediately; but if it be a cangberes 8 0 
which has laws of its own, thoſe laws remain there until others 1 

provided. Re of TL yi po „ 


Lord Mangel — Does he quote any authorities? 128 


. Mr. Macdonald continued—After a country is become part of th 
ſtate he ſeems: to take it, as a principle that it partakes of its cont 
tution ; and therefore not to think authorities neceſſary,  _ 
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Lord Coles's reports Calvuin's caſe — That the King 1 
change the laws of a conquered country, but till he doth the 3 
laws remain. This can only mean, fagrante bello that he may do i 
or in countries when the whole legiſlation is in the King. 


Salk. 411. the difference of the facts in that caſe, prevents mi 
quoting to your Lordſhip the deciſion itſelf; but upon the gener: 
principle what the court laid down was thus: In the caſe of an u 
inhabited country, all laws in force in England are in force there] 
but Jamaica baving been a conquered' country, and not found pat 
cel of the Britiſh dominions, the laws of Jamaica ſtand in powe 
till others are appointed. 2 5 
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I Lord Mansfield ſaid upon this, the opinions are very looſe an 
with a total ignorance of facts: Jamaica was conquered by Ole 
| Cromwell; I believe none of the conquered ſubjects remained. 


. - It is abſurd, that in the 'colonies they ſhould carry all the laws 
1 8 England with them; they carry only ſuch as are applicable to the 
15 ſiſttuation: I remember it has been determined in the council: The 
1 wWoas a queſtion whether the ſtatute of charitable uſes operated on ti 
„ ifland of News: It was determined it did not; and no laws but lu 
"i zs were applicable to their condition, unleſs expreſsly enacted. ] 
1 p | 5 , | | i e 

; 

4 


I would farther remark, that where the words © king or {on 
1 © reign” in treatiſes of general law are introduced, 1 would unde 
if ſtand them according to the nature of the ſtate” of which they a 
18 ſpoken, or to which to be applied. - Thoſe words of Grotius - 
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gun tranſlate them into Dutch, I ſhould call the ſtates general the 
or ſovereign ; and if into Engliſh ** Ning and parliament.” ] don't 
antend the formal part of the law of England, but the legiſlative 
it goes thither. If Jam right in my idea of the law of nations, it 
"afnes the power of the conqueror, merely within the time of. 
aft, and whilſt the {word is the only law to which either ſide 
nreſort ; but when a country ſurrenders to the Britiſh arms, when 
nilitary government ceaſes, What can come in but the law which: 
qherns very particular ſubjeQ ; the legiſlation of Great Britain ? 
When the ſword is once ſheathed, I can not conceive of the exiſt- 
ace of any other power but the /gratrve power, the conſtitu- 
inal law, or government. The forms of their conſtitution may 
ad muſt remain till the executive power diffuſes thoſe which ob- 
tin in his other dominions. I take it laying on impoſts without con- 
int of parliament was one of the great points on which the revolu- 
lon turned 3 and another revolution much earlier; and Magna 
Gurta, and almoſt innumerable ſtatutes. When we talk upon this 
dect the preſent ſtate of things is always out of the queſtion, I 
ball therefore diſcuſs the topic freely. 1h 


Lord Coke in his treatiſe on the ſtatute of talliage ſays, no suB- 
rer ſhall have money levied on him without conſent of parlia- 
nent; and after goes farther and ſays, No MAN, that is I conceive 
ho can call himſelf a Britiſb ſubject, though in another country, 
hall be taxed without his repreſentatives. 1 8 


Bere upon the principle of the law of conqueſt, by what reaſon 
an the power extend over the conquering people themſelves ; ſhall 
hole who conquered with him ſhare. the fate of the conquered ? It 
yould be repugnant to every principle of reaſon, and to every wri- 


kr upon the law of nations. 


Vattell, page 92, a principle of the law of nations, that where- 
cer a nation ſettles and eſtabliſhes a colony, that colony becomes a 
jt of the dominion, and all that is ſaid of the patent ſtate applies 
lo the colony. 5 | „ 


Gratius ſays, that ſubjects ſettled in a country carry the ſame pri- 
ulege; they left behind them. | J 


What is the difference between ſcttling in a country uninhabited 
| nhabited ? As to the executive power they muſt wait the direc- 
01s of that power; as to the /egi/ſative the law is the ſame to them 


8 that wh; 
that which governs me, and every man who hears me. 


W March 17th, 25th, a bill brought into council. It was that 
th reltrained the fiſhe . e eee 


The 
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The journal of the houſe ſays The ſecretary ſaid this js a 

quered country, tis the King's; you have nothing to do with it: Th 
| Parliament held they were part of the dominions of the ſtate. th 
ay the penalties and forteitures are void, as not being by author 
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of parliament. 2 573 
Sir E. Coke ſaid how not ſubject to parliament, wh hs A I 
the King's letters patent? 8 they paſs b 


To be ſure it is true the King cannot grant penalties and forfs 
tures, for that would be impoſing a tax under colour; and it! 
proved demonſtrably the prerogative of the crown had not thy 
power over them. 5 3 Fo 


{Lord Mansfield —lI take it thoſe penalties were recoverable here, 


The conſequence in the very next charter was a grant of a fr 
fiſhery. Ce RT te 


Ina the charter granted to Mr. Penn there is this romarkah 
clauſe, that no impoſition ſhall be levied on the colony witho 
conſent of the proprietor and aſſembly, bat by act of parliament i 


England. Calais was a colony. 


[Lord Mansfield Was Calais a colony? It was ceded by the tren 
of Bretigny.] | 


= | | Lord Vaugban 290 ſtates writs of non moleflando, iſſuing out « 
2x5 1 8 chancery to the mayor of Calais, and divers writs of error. 


i With regard to the other parts not colonized, all mandatory wil 
14 iſſued hence as they might do to any part of the King's domunion 
#8 Lord Yaughan, but without precedent, ſays, writs of error mig! 
0 5 iſſue to Ireland; I don't find however that remedial writs ever iſſue 
OF: but mandatory writs. „„ e 


The conqueſt of Wales, by Edward the firſt, has already bee 
very fully conſidered, and I find no reaſon to depart from the gr 
then taken. The language of that King was that every part of 
dominions not in'his poſſeſſion was feudatory to him, quid in prop” 
zatis dominium totaliter converſa et tanquam pars corpuri anneai s 
anita. ; 


by From the conqueſt no inſtance of any but the legal authorl 
1 erciſed. | | 


| Pl ae I The conqueſt of Ireland is the next. Co. 4th Ie. ſays 2.5 | 
Wl ordered the laws kept in England to be obſerved in Fluss. 


£1 14.1 
8 „ 
net 
7 W018 
. 11 
"by 1 3 

FS 1 „ 
Wh \ * i 
r 1 "pf 
1 Py Vai) 100 
N. i 
n 
i! 
Ne i. 1 
5 . "x 
"PIES. IN 
2 * ; * 
"= G : 
Y 
© 
. 


\ 


1 


—__ 
N — 

. 

* 
* 
of 
” 

—_— 


j g ' 6 : i 
> ; 4 — * 5 
” - — — — 5 * nm 2 3 od ac n in, * apa * W nn * A — — — _ = — — — — 
. | | | | | 3 þ | 
* Gd w * — * n * N Y 4 ry ” "4 » «4 
. * 2 * by ' 5 — pe * * * Ws * * 
. 2. . 4 ** h . 
4 , T7 2. * 
N 4% —_— Ag. | WIZ Yo. So = - 1 
— * 1 1 o : FW, #7 PROS te 7 4 : : * 
** % E + 1 4 * 4 4 & * * 0 , 
a? " » 8 7 , Y 
* — * — — — _ 
* 7 ; 5, 
* 


* — 


tt be ſent a tranſcript. Leland conſidered this as merely declara- 
yy of the necelſity conſequences of the laws already received. 


In Harris's Hibernia, from the records, a grant to Felis Stephens, 
wih the wardſhips: This could not have been conſtituted without 
auler of recovering according to the laws of England. | 

Lord Holt ſays, which concurs with this argument, it was not 
he mere congueft, but the fubſequent ſettling, which let them into 
he ame rights with the other ſubjects, $7 


a Mr. Petit, 80, to ſhew the commons of England ſat ſeparate 
tefore the 37 H. 3. a regiſter is cited. e 


a the 28th of Henry the third, by the queen regent to the arch- 
lihops, "biſhops, Cc. of Ireland, to aſſemble, Therefore Ireland, 
als, Scotland, all partook of the conſtitution; all were and are ex- 
enpt from taxation by prerogative, I have ſpoken already of Penn- 
Grana; the ſame argument will apply to the other colonies; the 
me to Grenada. See? 
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But ſecondly, even if the colonies are not exempt from ſuch tax- 
tion by prerogative, except the King waive and renounce it, has 
u the King barred his right? 47 5 
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The capitulation requires liberty of ſelling lands. They are al- 
lowed to ſell them to Britiſb ſubjects; n 


They defire the laws of Antigua and St. Chriſtopher's, which, ex- 
pt a few local ordinances, are the ſame as in England, and they 
83 in anſwer that they ſhall be conſidered as Britiſh ſub- 

7 0tber, 1763. That all perſons may rely on the royal favour 
it Great Britain till the aſſembly can be got together, courts of juſ- 
ile are to be erected, with authority over cauſes criminal and civil, 
bear as may be to the laws of England. 5 


Then in March it takes for granted they have relied on the en- 
caulagement and aſſurances of the former proclamation, and a ſut- 


& and diſtribution of lands is ordered. 


Hep by the patent creating Mr. Melville governor of Grenada 
ine other iſlands he is ordered to call an aſſembly as ſoon as poſ- 
5 for the purpoſe of making laws. I can ſee nothing ſtronger 
n the language of the proclamation. | 
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That proclamation was ſaid to be executor «The, call: 
< aſſembly is merely diſcretionary in the aer ” Shall th ** 
of the proclamation be ſuſpended on that event? Muſt we 8 * 
*I give the law of England until! you have an aſſe OY 


mbl 25 
et Yon ſhall not have the ws. of till you have we 
ee bly.“ | 0 85 | ry 


The legiſlature of the eehte igt 0 —5 of 1 | 
ordinances as they ſhould think fit. "M I 


One of the benefits is this proclamation 


On what authority: was the proclamation? The King had no ri 


to levy the tax 20 July 1764, unleſs under the Toe! in Ayr „ ] 
need only compare the dates. E 


But it is ſaid there i no law at all. If the e King has not, wh 
has ? I anſwer, the ſupreme legiflative 8 of he ſtate, Th 
ſtamp-act prevailed at that time. 


It is a principle in contracts Perser political bodies contraQing 
Kill more neceſſary than between private perſons, that the graf 
once made, can never be recalled, and cannot be releaſed till th 
conditions of the contract are broken by m_ one or the other, 


This damped i 1s what every ſpeculative writer requires in bis cl 
ſet; what practice requires in all ages between nations; and whis © 
mutually and reverſibly bound both parties. | 


As to the ifland of Sr, Chriftop her'h the opinion of Lord vl 
wicke and Sir E. Nortbey is obſervable. 


Argument ab They certify they have prepared a ; draught 8 ſeveral laws of fol 
reſponſis pru- and an half per cent. on the conquered part of Sr. Chr; iſopher's 
dentom. far as they thought the condition would permit, conformably to till 
een 1703, which was in the time of the war. f 

That Sir Phi- Sir Philip Yorke, 22, and Sir Clement Worge, attorney and doll 
1 2 _ tor-generals, were aſked how far the King could, by his prerog 
Worge ſaid tive, levy a tax on the ifland of Jamaica. If Jamaica is till to WM 
thatif Jamaica confidered as a conquered country, the King has that right; but 
bed —_— it be in the ſituation of the other iſlands the tax cannot be leni 


counry the unleſs by act of afſembly, or of Engliſh parliament. 


King can im- 


pole a tax by | TE i 3 15 
. Mansfield —I believe your report is wrong] 
otherwiſe not. | 8 8 


Michaelmas I erm, 14 Geo. 3. K. 
5 15 | e ee 3 5 Ns 


i as ſaid the tax was-expedient; if it is mearft-it is expedient to 
% to have their money taken from them (but I can't con- 
e how that ſhould. be) che tax is very expedient : But I have no 
ſubt the court will conſider whether it is lauful, and upon that 


pound ret, with good expectation, the cauſe of the plaintiff, ; 


and Mansfield —They allow the validity of the letters patent of 
12 ſo far as they annul the poll duty this comes in lieu of it. 


Mie, It ſeems they were never paid after the conqueſt, and there 
' was an interval of two years. N 


0 


” 
» 


Mr; Hargrave, on the other fide—When I conſider the great 
azortance of the queſtion which ariſes on the caſe, and how ably 
nd learnedly it has been argued, I feel a great difficulty, and with 
he burthen of anſwering ſo learned arr argument had been left to an 
ler perſon,” in a queſtion of ſo great importance. However, I am 
ke leſs anxious ſince it is certain that the law muſt decide, and not 
te abilities of the ſpeaker. | 


{ 


There are two queſtions ; firft, Whether the King has a right to The two 
ky impofitions on the iſland of Grenada by pretogative? ——— in 

5 | | . | e cauſe. 
ally, Whether if there be ſach a right, it was not, in this caſe, 

bred by the proclamation?.zom + ens 
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|t is not neceſſary to argue what are the rights over a conquered 
tuntry, To deſtroy, to kill, to commit depredation, are what 1 
hall not argue. But the making of laws I apprehend to be one cer- That theright 
anly, Expreſs ſtipulations are undoubtedly to be rigidly obſerved : of making 
bit where there are none the conquered country becomes ſubject to ae. _ ; 
be legiſlative, power of the conqueror; not liable to any reſtrictions of conquett. 
iu thoſe of natural juſtice and equity. | 


This will not go far towards deciding the general queſtion, in 
"om that legiſlative power reſides. 5 


I apprehend the authorities concur in attributing that power to the That this 


ug, as a part 1 : | | power is in 
© 4 a part of his prerogative. 0 he Kio. 
Your Lordſhip obſerved the authorities were ſo confuſed as not 

* to be depended on. True, as to the hiſtory of facts; but as 

ile principles of law they are car. — 
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gir Jokn Wy Before and Boos the endeten the ſame prerogative has been ac. 
tham v. Sir knowledged | in the crown. The firſt caſe zd Mod. 159. Sbouers 
ton. nel P. Caſes, 24, againſt the governor and council of Barbadoes, ſot 
159. falſe impriſonment. Coonſel for the plaintiff argued that, accord- 
ing to Calvin's caſe, the King might impoſe laws on a conquered 
country, but denied that Barbadoes was a conquered country: The 
judgment for the plaintiff W s reverſed i in the Houſe of Lords. 
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Blanchard v. The next TY Blanchard and Galdy, after the 8 Cum- 
Galdy. Ber bͤrb, 128, the court held ti the ſtatute did not extend to Ju. 
| maica; becauſe, being a conquered country, the laws of England dil 


LY extend to it till introduced by the conqueror or his ſucceſſors. 
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oP 2 —_ Williams, 7 5. Sid by the maſter of the rolls to have been 
determined in council, that in an uninhabited country they carry} 
the laws of England with them. And in the caſe where the King 
of England conquers a country, the conqueror, by ſaving the lives 
of the people congy ered, gains a right and property in ſuch a peo- 
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ple; in conſequence of which he may impoſe on them what laws] 
he pleaſes, The principle may be wrong, but not the general in- 
ference. 


Doctrine in 2 {Lord Mansfield—lIt is very ill expreſſed in the report. The maß 
P. W. that a ter of the rolls never expreſſed himſelf fo] „ 


conqueror by 
ſaving their 5 ge 5 
lives gains a Then, as 4 other countries; firſt, as to Ireland, there 7 | 


progeny is different o 5 ant Cke holds the Jaws were introduced by Joln, 
eo 
nd te- and that Henry the ſecond gave laws to them as a conguered country; 


probated, but 
1 4 


8 wu 
{.. 1 4 * 
» - d 4 - 
F TE Ty FEY N 1 
* ' 
: . . 


* * 
» * "En ua EI ITED a 5 e 24 
9 1 < ; 
b * N 2 8 A £ # 
# Y ky , 9 Im 
F4 * 5 7 N a» . 7 * 6 $ 4 Fa 4 *. 
r ** 1 % Wy < * 


— — 2 | 
Wy 
— 
— 


* — — 
* w_ 


wr that now no King can alter them without authority oft parlia- 


delt. * | 8 f 4 


8 


ly f I. 3043 allows Henry dre in them in. 


| Molfhrrcx argues againſt the authority of the 81 puliam dt The opinions 
«They were not introduced by, ohqueſt, but by their own defires and g, Jobs Ba- 
dronſent.” Davies ſeems to argue, More cogformably to hiſtorical vies, and Mo- 
0s, that the laws were not introduced nu & ſemeiſbut gradually, lyneux, con- 
al were not univefſally Fevalent till the third year of James the nde e 
&t, It is cemarkable, however, though the writers are different Ireland. 
n opibion, not one denieMMhe introduction, of the Engliſb laws to 

jelong to the King by prerogative over a conquered "Country, except 
Milyneux, | x „ A 

The next inftance is the conqueſt of Wales by Fdward the firſt, Wals 
There is a doubt whether the firſt act was an act of parliament ora 
(charter. Coke calls it a ſtatute, ſo does Plowden, 126, fo does Hale; 
dat Vaughan doubts it, and Barrington denies it. Vaughan allows 
(ud he was not a prerogative lawyer) that Edward the firſt might 
oſtitute laws without paritament. P. 400. | i | 
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lo April, 1606. The King veſts the power of government in Tmpoſt in 


a half per cent. impoſt. This was before the revolution; but eb 1 Togative, 

lince there have been authorities: The cafe of Blanchard and that in 2 

ltere Williams have been always Cited. 1 5 
In 1686, the government of New England having been ſeized in 
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the charter. 
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for the impoſt. the Queen by commiſſion might impoſe taxes: for that by preroga- 


tive ſhe might impoſe laws of every kind on a conquered country. 
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Sir Philip 4 recent caſe. Ia Nhe reign of . King Sir Clement 
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1 1 1 We are not to compare the caſe with analogy to the Exgliſb con- 1 
= ere vim ſtitution. It might be more conformable to the general conſtiu- WF 
t f not do, nor tion, it might be more convenient, it certainly would be more uni- 

. form, were the colonies on the foot of Ireland; but we ate not to 

ſhould be, but enquire what ought to be law, but what actually zs, We arg not to 

what is the | enquire whether the prerogative is broader than it ought by that ana- 

1 e. Jogy, but how it really ſtands, If it requires reſtraining, that is the 

* bduſineſs of parliament. 2 


As to the conquered part of St. Chriſtopher's, the opinion was, the 
law extending to ſuch part of Sr. Chriſtopher's as belonged to Great 
Britain when the law was made, they cannot bè ſubject to the la 
but the Queen might, if ſhe pleaſed, iſſue letters patent, which would 


be law there, and would bind conquered countries. 
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e' great queſtion de an the proclamation and letters patent, 
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| The proclamationꝭwas not a gift, but a promiſe to give. I inſiſt 
fon it the legiſlative power was not e from the crow till 


"here was an aſſembly capable of recei ö 
xoued laſt time was what I am now conſidering, an 


Hing. The queſtion was, whether not only the Engliſb laws paſſed 
nthe form of adminiſtering juſtice, but the Engliſh conſtitution. . 
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judgment of the court. As being a revert queſtion it ſtood over. 
give judgment 


Stood over till the Tueſday ſe'ennight. 
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[Lord Mansfields=Nevis is mentioned as one of the influnces * 
the conquered country is in the power of ing; not ex 72 
ing h# oo b 


4 


0 Power excluſive of Parlia 


A 


the conſtitution, becauſe the King 


. * N 
* 


a 


7.3 


- 


Fa, 
. 


My Lord, they, would be ſubject to all the inconvenience a cf 


4 
2 TY 
y 


. [Lord Mansfield —Why, 
own acts 


are they not? They are {Ge to theit 
nd are they not at the ſame time ſubject to parliament? 


Mr. Macdonald—My Lord, 1 h#d that is a queſtion detach:of 


| 3 r 2 | ef | tic ated oh | . 
And which ever way it be held, the plaintiff is not contending iii 
before the court; J hope ſo far as he is he has the opinion of the 


85 & | 


Mr. Juſtice Milles—l thinks ſoon as ever the King has paſſed ani 
act he gives up his authority, whatever it was before. = 
; A 74 * . oy 
On one fide they F.yed a farther aggument, on the other the 


It was argued about two hours and an half, Lord Mangfeld, imme- 3 
diately after the argument, expreſſed his readineſs and inclination to 


© 
i 


On Monday the ſixth of June it was moved for l arb went 4 


Nusſdey 14th of June. e 


It was entreated it might ſtand over, riday. 
Lord Mansfield —I don't fee any inconvenience in going over till 


judgment this term. Suppoſe we were all agreed, many e 
are thrown out in argument which are not abſolutely neceſſary - 
deciſion, but of which it would be neceſſarygo the court to take 0 


What the value of the French duties may. be I don't know ; . 
does not appear in the caſe, Suppoſe the court ſhould be a 


" RM V 


1 


. 


415 * 
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mpofition of thoſe duties which are impoſed in lieu of the French, *. 
dere would ariſe a queſtion concerning thoſe duties. 1 


| | | 5 | . 1 | BD, i | 
' (an you have any doubt upon the moſt material argument of 
al? . 3 : 4 


be firſt queſtion made in the ſecond argument by Mr, Macdo- The import. 1 
ul, I think, is one of the greateſt conſtitutional, queſtions that, Per- if ure, 1 * 
haps, ever came before this court. As my brother Aſton is abſent, made by Mr. FA 
1wiſh, principally upon that account, that it may ſtand over. It is Macdonald. 1 
relle it ſhoulct ever be paſſed over in ſilence. * 3 * 
| 666 / W, =» . +» * Fi 
Mr. Campbell moved that judgment might be given upon the for- 4 
ner argument, but Lord Mansfeld reminded hi that he could get #: 9 
farther, becauſe it muſt neceſſarily come into the Exchequer; 1 
nd even if that were not the caſe judgment could not have been 3 
gen in the term, both on the accqun#of the abſence of Mr. Juſ- "Y 
ice Afon, and as the laſt day would be a Wedneſday. +, [0 
5th of November, 1g - EO. 9 
8 £17008 

The Grenada cauſe came on for he third argument by Mr. At- 1 
trney-general on the part of the crown, and Mr. Setjeant Glynn 7 
fr the plaintiff. — 4 CT To 1 
Mr. Serjeant Ghnng- bis caſe, one of the moſt important in it's 1 
principles, and in the conſequences dependent on the deciſion, that 1 
s ever argued, comes before the court on a ſpecial verdict, ſtating £4 
that the iſland of Grenada was in poſſeſſion of the French King, and any 
®nquered byyhis Britannic Majeſty's arms in 1762. The inhabit- _ TY. 
nts permitted to ſell their lands to the ſubjects of Great Britain S 11 
mly by the articles of capitulation in 1763. 1 
5 | ; | | . Ty a * 18 | 
i Proclamation, reciting the benefits fr m a regular colonization ; be 10 
fromiſing that aſſemblies ſhall be called, with power to make laws: ; Ws 1 
4 an while the ſubjects to confide they ſhall be governed by 1 | 
* aus of England. 3% p 3 5 


4 


 Provifion made of legiſlation to be executed by the governor gth 
a May, 1764. Patent to the governor to call an aſſembly as ſoon _ 
s convenience ſhall admit. EY 4 : 5 


T 


Proclamation 2oth of Faly, 1764, for levying an impoſt of four 
ad an half per cent. = | 9 


utd—Aflembly called about the end of the year 1765. 
| xmas 7 „ 5 | State 


%#: 
* | 


$+ 


/ 


* 


1 
3 


er in the 
ctoun over 


donn e points contained in it. * 4 


| England. | 


722 Michaelmas Term, 14 Geo. 3 K. B 
LS | 4 | | | | rat a 9 0 


| enki 


——— 
a ö ; 


State of cuſtom of the other iſlands. The impoſt by ale! | 


- State of St. Chriflophir's, only whgge there's a difference .c .. 8 

lection; part Saving been ſubject to the King of Frne ene 
They find the impoſt levied on the plaintiff by the defends | 
and that it is upon the impoſt ſo levied this action is brought. re. | 
on the whole matter if the money legally collected, then the | ap | 
for the defendant ; if not then ee th#phintifs A 

0 The queſtion is—whether the King has a power, without acts of 
aſſembly or parliamentary regulation, to impoſe any tax upon the 
inhabitants of the and offrmadaf; 00 EE 2. 7 


$ SW. - 
ö 28 : #5, if N . kg * 3 = * . | 
The proviſion for peopling the iſland, the commiſſion to gover 
_ Melville tor the well govggping of the iſland, are both mate 
- «rlal, | : | : e 


The 2 I cannot help taking notice of the principle, on which the claim : 
eh, * of the King is founded, to the raiſing of this impoſition, which is 
built on an that the King has a right to * deſpotic power over a conquer, 
abſolute poW- country, annexed to the. dominion of Great Britain; and that thigh 
power is legally, permanently and uncontrollably in him. I think 
it will throw light upon many 
| If it could be ſhewn that the law had aſſerted this, fhd ro co 
trary deciſions had denied it; that the courſe of hiſtory proved it 


that it had ever been aſſerted; that there were no times in whicli 
Te" that it bal 


a conquered though not neceſſary to his decifion, 


nexed to the 
dominion of 


+ the exerciſe of it had been diſputed, or if there wee 
never been judicially contradicted ; and that the King had alwa 
exeteiſed it: However unagreeing with our principles it might api 
pear, and however dangerous to the conſtitution that the King ſhoulg 

have independant dominion ; yet if it were fo upon the authoriti 

as ſtated, I ſhould hold it a very formidable argument; bot] hol 
that the opinions have been ſlent, that there have been no deci fon 

1 that the courſe of our hiſtory has no veftiges of it, that it never ha 
been exerciſed; and that every hint of it has been rejected with diſguſſt 


That of Calvin was à queſtion, whether ea peft-natus of Sgotian 
was a natural-born ſubject of the King of England, after the urio 
it was held he was, becauſe the center of unity was in the perſon 
the King. No neceſſity of entering into the diſcuſſion whether 
be Lord Coe's opinion, or of the judges. 7 Ih 


The general definition is—of a King of a conquered people, u 
a propoſition is laid down generally. 


2 


* 


* 
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« If the King make a conqueſt of a chriſtian country, their laws 
© remain till he gives them others; but if he make a conqueſt of an 
« nfidel country, they are preſumed to have no laws, he may give 
« them what laws he pleaſes ; but guided by naturaljuſticeandequity,” 
[quote this not for the ſake of any thing but the uſe H ſhall make 
{it by and by, ſhewing, that a ſubſequent authority went to that 


ah; and this was an idea which was not received by your Lord- 
1% «laſt term, but rejected with a declaration, that for the ho- 
wr of Lord Coke it ought not to be ſpoken of; as I hope it never 


' IF. 4 F t b 


My 1 | © Ow 8 | * 
He is ſpeaking of a King, not particularly of the King of his That ihe term 
nontry ; if it were to be underſtood to belong to any King it would _ mop 
wevidently wrong as to Poland, or as fo the then 1 of vereign bor. 
win, If a conqueſt be made by a King of Poland by a Poliſh 5 Aa 
wy, it is made not to the King perſonally, but to the King and“ “ many. 
unte of Poland; and ſo of Sueden M that time. | ? 


A very reſpectable author was cited to your Lordſhip, by Mr. 
ucdonald, who very ably argued from his book, that all acquiſi- 
ms by conqueſt are made for, the ſtate ; and are therefore at the 
lipoſal of thoſe who make them, that is to ſay, the ſtate according 
pits ſeveral conſtitutions, and different diſtributions of legiſlative 
wer. | 


n agreement with ®this author, who ſtates the doctrine in a de- 
dre manner, I think it clear the conqueſt made by the ſtate, for 
be benefit of the ſtate, Execution and adminiſtration of all laws ia 
land is in the crown; the power of making laws according to 
he conſtitution of the ſtate which he governs here is in the crown, _ 

legiſlature. When Lord Coke gives 


ih the two other parts of the | ; 
Is opinion, he muſt have taken it from writers | general law, and 
loſe for the moſt part of abſelute,zmofiarchies;; and he took the 
md King as a general word, which in their ſenſe of it compre - 
knds the whole conſtitution. = | 


* 


1 5 , 
Pe 


4 + . 

Odected, That Lord Cate's auth. rity muſt be taken Nherwiſe be- 
alle it has been underſtood in other caſes to belong to the ſole 
wers of the King; and it wag taken on this authority, the King had 
be right of making independant laws over a conquered country; 
ad that a King was in the ſame ſtate even as to a colony, unleſs 
Werwiſe provided by charter. „ 


Ein ——— — a 
[tis ſaid in P. V. the ſame point was determined. P. W. in- 
of ſpeaking of the bare power of the King, ſpoke of the power 


àeungueror. 


The 
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The conceſſion ſaid to be made by Sir B Shower ; and that of 

: of conſequence to them to have denied the pokition, if ca ab] 
dees denied; was in the eaſe of an iſland not inhabited vie, 5. 
|  pefſed by patent; fo if a conqueſt gave any right, he ſaid jt 9 
over the perſqns of the conquered people, not ovet the country. 3 


1 pon a ſtate of the hiſtory of Jamaica, ſuppoſition of fact bez 
miſtaken, the argument that is applied fails. That paſition, ſojuft | 


— 


reprobated in Calvin's caſe, is tbe point affirmed 


* . 


5 The opinion contended to be ſettled in that caſe of Blanchard ad 
HSGalah, is founded on my Lord Cobe's taking them, without iy 
Bs policy, to be governed arbitrarily, according to the pleaſure of il 
3 King, as hegfþould think equity and juſtice; if the conceſſion i 

00; any thing. it 4s to be applied to that point; which ougbt not to U 
named in a court of juſtice. This 1s the principal ground of a ca 
which, from its inaccuracy, gained ſo little weight with your Lord 
ſhip upon the laſt argument; if there had been others, the joduſti 
of the learned gentlemen who made the beſt of the laſt argumeſ 

for the defendant, would have produced them. Taking the ef 
preſſion from a public writer, I apprehend my Lord Coke meal 
| | merely to ſtate the principle, not applied to any particular country 
and then the King, when applied to England, means not the Kinllf 
ſolely, but the King and pariment. It is the moſt natural an 
rational conſtruction, 110 is ſuch, I think, as the argument ad 
Uo a Jo 0 i = 


* 


o 
” IP 
2 


O 
. — — > $f. 
rr ² ˙.U, ac ates = 


I I think, it can never eſcape your Lordſhip, that my Lord ( 
writing without precedents or authority, muſt neceſſarily refer Wi 
the writers of public law. Mr. Maggonaid has well obſerved, tho 

writers generally uſed the word Emperor or King as an arbitral 
power including the whole. If Lord Coke is ſuppoſed go have la 
down the point, it muſt have been from the hiſtory of his count 
and that the King from the earlieſt times gxerciſed this prerogativghl 
Though I ſhould not have laid great fires upon authorities deduce 
from dark and unſettled times Hor from our Henries, or even ol 
Edwards, to prove, from the exerciſe of am act of power, the legali_hl 

of the claim; (when even in that reign, when the great charter way 
given, there were ſo many violations of it, and ſo many afterwaral 
and ſo many c6nfirmations otherwiſe not neceſlary.) Though © 

theſe reaſons, Icannotallow much weight to acts in claim of a precq; 
gative in thoſe reigns, there is no inſtance of an abſolute authoriſfg 

by the King over a conquered country. I don't mean to waive * 

benefit of what has been ſo ingeniouſly argued, with reſpe& to tl 

introduction of laws into Ireland by the charter: But I think MI 

Macdonald has produced an argument in proof, that the laws WF 


England exiſted before that time, as it refers to them. Tal 
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f think, therefore, an Exg li conſtitution had paſſed; and in ge- That it is part 

nl that its part of the duty of the King to provide, that the En. the King of 
owever conquered, however acquired,. or w rovide for 

0 England, however conqu Pe. e eee wherever e 

their ſituation. N | . X vl 85 1 a, f \' . * ment of the 

aſitotion of England, over every country ſubject to the crown of England, howeve? acquired or wherever 

hated os PE e "iy | | 4 


The power of protnulgation of laws, ilfuſtig of la we, the making 


rarations and proper regulations, for the introduction and exe- 
ation of thoſe laws in a country ſo lately receiving them, is the 
liar prerogative. Though there is än antectdent title by birth or 
{nation, it can only be exerciſed by means of the truſt repoſed in the 
dyn, ſo as to be applied to the benefit of the public), 


. 2 7 
1 * 
3 5 P 4 4 > 


The enquiry is not what is expedient for the peculiar good of © 


Aud to ſay, if allowed, that the King legiſlatively introduced laws 
leland, by providing for their being received and executed; is to 
i that he performed: this executive truſt; which we all allow; and 
[this de meant a legiſlation; it is a ſalutary and neceſſary legiſlatibfi. 
[know if it be, it hardly will be ſo interpreted as belonging to that 


With regard to Wales, (I preſume many other inſtances will not 
found of conqueted countries;) the Aktare has always been con- 


lind as an act ofipartianient; 


The peculiar authority givers to King Pibitard, wHich*ould Have If King Ed- 
10 9 de mean meecfMary, if there Had beet a leBiffarive power porn nun 
dutely and independantly in him (and which powtt was never of the power, 
wid, and held by the judges ſo ill agreeing with the conſtitu- be would not 
® to be.copfliec t6'the-perforr'of Ring" Eder I:) is a fitong Mops recited 
"Ice the regulato wu no originally and properly*in' him, as ment. 

* own independant right, but derivatively from the parliament; 
a Nat in ſuch a manner as to be at leaſt confined to himſelf, and. 
tend to his ſucceſſors. ; 
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4 conſtitution ſhall be exerciſed every where over all the ſubjects Eegland, to 
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- The King would never have furniſhed ſuch an at 1 
| theexercſe of legiſlative authority, had that power then red 


him. 


All the caſes have been the objects of parliamentaty regulations 
Tf he had underſtood it to be of his right to give laws over tho 
countries arbitrarily, and parliament had recognized this claim; - 
power of making and altering, the power of abrogating would bar. | 
been in him, and we ſhould not haue had the interpoſition of nar 
lament. 2; 26D "0 es ric e e 


p From the author cited by Mr. Macdonald, I will Rate the 5, S 
Bo 3 % ET 51 


That all conqneſts are made for the benefit of the conquering 
ſtate ; and whereever the people are compoſed and pay allegiance 
inſtead of conſtrained ſubmiſſion, then they are ſubjects; and ow 

| obedience to the laws of the conquering ſtate, and hold their pro 
perty from them. 13 e 5 


When this conqueſt was made, from that hour when the King 
right was recognized and a compoſition made, it was for the benefii 
of the people of this country. Here particularly, its conqueſt bein 
made with a view to colonization, it is eſtabliſhed by the beſt auth 


"rity, that of Lord J. aughan, on the queſtion, whether a naturalizai 5 
tion in Ireland made a man a natural- born ſubject of Great Britain hl 


Vatel's pro: Lord Vaughan—A congueft is not ſelh for the benefit of the mg 
2 gueror, but of the ſubjefs; and thoſe who come to reſide there hai 3 
Lord Vaugh- à right to acquire property; lands by purchaſe ;—and be protected ii 
an. all thoſe particulars, by the laws of their mother county. 


The inhabitants then of Grenada, are the objects of all thoſe pra 
viſions. 4 — 3, = 
They may acquire property, with the right of reſidence and pur 
Chaſe ; and have the other rights of Britiſb ſubjects. MM 
As to expedience or value, we are not ſpeaking to the equalit 


but the legality ; and what has taken a part has the ſame claim, 
baff or the whole, Were ap re 


The authority is inconfiſtent with that cight which Mr. Camps | 
had as a reſident, if nothing elſe were affected by it. 
I co * 
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1t will be incumbent, by new arguments, to prove a power in the 
own of diſpoſal of theſe acquiſitions, without the concurrence of 


crown of Gt 
de conſtitution. 


Will this right bear the examination of the laws of England. "Ko 


Ondinances of neceſſity, on inſtant emergencies, proviſions for That this is 
te adminiſtration of conſtitutional rights ſhall not preſume to ſay = wo ah 
uu far theſe may be maintained: But they muſt expire with that ace. 
xxeſſity, and be occaſional and temporary only. KG. 


reſent caſe, no pretence of a neceſſity. TY | No pretence 

[n the p wn. on * l 3 * of neceſſity. 
M conqueſt of the people, and not of the lands, muſt mean a 
wer moſt extenſively taken in the times of barbariſm, but quali- 
I in theſe tim en. N 


Both in the caſe of the conquered and conquering people, 6 
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: = r * a — I —˙*-o‚·—»ñ— . —U 22 —— — —— —U—U— — ur 
— — ws. p - <6. l 2 — bY - 2 2 
—— 


— — 
— 

—— 
2 


I OSS: 


TEM 


e 
1 
1 % 


r 
* 4 nt = 


r "mg Ow 2g 
— 2 * — — - p 4 * — + 4 — py - 
— — : - £ rar — - 

* - 


— 


2 —— — 
CI TT I oe Big OF 5 


* 


— 


= 
> 
— 


: 
\ 
Vi 
$+ 
1 
* 
17 
n 
+73 219% 
: F. 
v7 9 
7 x 
49-05; 24 
i384! 
þ | * . 
LE y 
r 
Here 
Rt, 
1; 11 
N 
148 
At 3 
9 
1 
5 l 
s 
& 1 : 
* 
8 77 
7 
F* = 
* 
7 » 
1 
1 
1 {45 
p 4 
1 2 
111 
11 
" N 
' - 
5 55 
a 
1 
: +; 
. 
} ? 
; . 
; [4 
"4 72 
1 
* 14 
Sg W 
n 
RW 
189. . 
if 1998 
/ $ HW; 
*. 1 
1 
11 
1 
. 4 
+853 
16 1 
N 
$204 
i 
it 
1 
1 
; i 
12 
1:3 88 
14 
N 
8 9 
4: * 
N 
: . 
. 1 7 
923 
1 
$% 48 
ö 1 44 
1:47 +30; 
"£3; 
bs; tr 
' + "28S 
"4 4 
. x 
3 * 
E LY 
46M 
1 F+ 
5 7 
% 2 
* ' 
* 5 *. 
3 A 
54 of 
bn 
7 
- : : 
394 4 
4 
4 
Try 
MH "Ef 
A 
1.” * 42 
TL a 
$ 7. 
98 
1 4 
4 
1 
4. 1 4 
14 
5 Fg 
4 4 
59 1 CY ©" 
48} 1 
24 . 1. 
eng 
1 
092-4 $108 
by 7 
„ 
47 
* LJ 
WT. 
- 1 
2 ” 
bs, * 
1 
19 
\ * 
„ 
F 
at ON i? 
$3'%'4 5 
8 . 
74 
495 
* 
* F 4 [; 
w* 1 
18 
on”; 
3 Ti 
#4; oy 
| 0.7289 


' 


5 RA +, 
r 


* 20 — * 
S —.— 
— Bn OY, oe eee 
A 3 . 

6 : — NES — 

5 «= — —_ 


— . Ws Ween Hf — 5 mug 
. ———— — ˖ CC CESS 
1 2 : — 
* * * an 2 4 8 
br 
* 


— 


— — — — — — . — — Ag eD-x- He 
© nd 
— 


— 


came becauſe 
reſiding Pl 
I... "Y 


"4 EY is ſaid this charter came ** uin 
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1 objection was, t; at 1 ti NED... r | Te - 
had not ſent colonies, **. e 7 * Phat | 


Chart of Maſſachuſe . Yo! 5 
5 arter o aſſachu ts wy. . with power, all | 
1 granted by the King ; vacated oc e N . 

| by King William. i 


I obſerve when a pa 
mer times it is the cuſtom to \Fgthsy wer 
we to look for the hiſtory of this an * | 
rating * bad from the goade & 24 4; ol * 
gt Che. In the Go of Se, Chriftopher' there Wege 
b. yers very diſtinct opinions, in favoſf Th 
impoſe duties, I don't tecollect theregy 
* , | exerciſe of that right, yet it was co tal 
aaſſembly l ee & 


990 eminent law | 


D Yet if one was to infer F * es been 3 in 2 
of. the political conſtitutions of this country was no law befor 
that act was made, it would ſubverr moſt of m. molt im cs 
of this 2 * „ N 12 1 * 
It was ſaid 5 King might ha WY: REP 
the times of the actual „ buk that after it ſurrendered tot 
ſovereignty it becomes part of the conquering ſtate in a differed 
right; and the ordinances muſt be only temporary till the King al 
darm provides Seen. 7 6y * 4 


From the moment the gant bas / cſtabl; iſhed 4 ft, eg 
inſtant in which he has gompe ed thefyababitihts,to gixegap thY 
arms, there is not any hout in which 33 cannot N 


Suppoſe this ordinapce had bel the the oF i nd « 
ſion, would it have ce ed ten oh, * 
of France ſays he cedes all his rut the K Lang crowgr ow 

Britain, What does the tr „ asſit! 105 1 

Britain, by _ all right ju fad > t. % 207 

thought fit, after having imp E. ſort 45 
tepugnant ſort. of laws, or the parry 7 
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las the — Arrteded dae ht? The proclamation, it is Gd, „ „ 
ins the Engdi/ laws 4% all the! bjects. "bes was ſaid that it „„ 1 
nel the lawgif England * in the country, and that it made | 5 1 
| qproviion in the commi be given to the judges. What, ob, 1 
ba they ſho 
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5 en mightconreyabe 227% 0 but no ak po: That the pro- | 
i and conſtikutional n general i in this kingdom.  clamation did 


not convey 


The 8 Kia to be gh Kite which the King gives here. I ak of 
but know by what Feen Fr appears that the King has engaged 3 
linelf to bis ſubjects of. chi country, 7. when convenience ſhall * 
mit, or occaſion il __ wor dermit r to be 
alld, | # N. 
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The King, by his mid empowers the governor: to call a ThÞ.t by the 

lament Gs he ſhall think convenient, or receive inftryRions : proclamation 

And his authority Was ſo much executory, that he might have eſta. 1 = left diſ- 


liſhed aſſemblies either wy the five iſlands wo . or GRENADA 1 


n and ſeverath. T 


one aſſembly, 
1 would be of the utmoſt en to this confiftotion to ſay, till or each apart. 


be King or parliament gives them a conſtitution he might act in full 
her, without any laws to decide. 4 4 
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* the 1555 im 


ſemblies not 
executed till 


ln the * of clans overſiments 1 argument would, un- above year 

rs take a different türn. 53S Wight be ſaid a charter is a after thedu- 

an intereſt to perſons named in the grant; but in this no- fie mou: 
u r con — ng till ſome new grant. 


"The 1 verde a8 10 Lee time in which the commiſ. The patent 

great ſeal. be patent paſſed for raiſing the tax in for raiſing the 

by; the porernortid not go bver till October; both came together. ws oh ay 

The King, therefore, had i trgduced his claim to the impoſt on the vernor. 

Mtry priar to the tich in which any aſſembly could be called; Ry 
lis right Was 3 7% 0 the bs inſtant or the * 's land- 
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ing: And the elder right, in the King eſpecially, will be pre 
zbove all, when it appears the proclamation could got 8 py 


to waive the impoſt. AY 
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de Chin. Tn reply Mr. Serjeant Glynu—Before 1 go. into the pou: 
| V | „ eee de genera 
queſtion I ſhall ſpeak upon two important points, though an end! 
made of the caſe, and the object ſatisfied} to the plaintiff by th 
deciſion of the laſt. The other is ſo great and important an one i; 
the general conſideration that I am, perſuaded your Lordſhip 


paſs over in judgment. 8 


* 1 


The tax is contended to be legaliy levied, upon a claim of whit 


the very ſtating of the caſe proves the illegali ,. 
15 | FR, | 4 os | "of 2 | 
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My learned friend has ſet out with diſavowing the claim of; 
abſolute independent ſovereignty in the crown; but he has maintained 
his argument and was obliged to maintain his argument upon it. 


That the idea He ſays it is a ſubordinate legiſlatures A ſubordinate legiſlature; it 
of it's being a this ſenſe at leaſt, is difficult to be conceived to thoſe who know ng 
2 „ how to make dependence conſiſt with independeſſce: But the ſtat 
| cauſetheKing of Grenada diſtinguiſhes itſelf. It is a tax impoſed by an act of le 
with the par- giſlative power, which includes the entire legal ſovereignty; but iti 


TT not an uncontrouled authority, becauſe the King, with conſent o 


fallacious, the parliament, may depart from this claim, ſo as to bind his ſacceſſors 
8 air] The ſupreme legiſlature may repeal it. The King makes an eſſen 
ſent part of tial part of that legiſlature. Is it a mark of a limited ſubordinat 


the parlia- authority, that he can impoſe without them what they cannot tak 


Po. away without bim? And that he may depart from this is what an 


man may do in any inſtance of the moſt uncontrouled legiſlative au 
.  thotity. 1 105 5 | 


My learned friend ſays it is a ſubordinate act of legiſlation; an ai 


ip will no 
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of execution, not of legiſlation. It does not depend upon the King oy 
whether the laws of England introduce themſelves, becauſe the PR 
liament may alter or appoint laws. The King may levy taxes by hit S 


ſole authority, which ſhall ſtand in force till parliament repeals them 
which they cannot without him. nt # 9. % 
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That there I believe my learned friend will hardly prov 
can be no me- the perſon of the King. It was the great point our Hampden cot 


dium in this 


thing between tended, that no tax can be impoſed by the authority of the King 


an abſoluele- It muſt, therefore, depend ſolely upon the queſtion, whether the 
giſlative pow- K 


er in the per- King has an abſolute independent legiſlation z or whether the pow | 


ſon of the of the crown is not truly executive, 
King and an 1 5 . | n YG 
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The promulging and introducing adm iniſtration of the laws of Eng- 
n we admit to be in the King, as his peculiar and neceſſary truſt; 
de making, altering, or ſuſpending of thoſe laws, we deny 


Notwithſtanding the obſervation on the government of Scotland, 
he ſtates were convened. in the firſt inſtance of Edward's claim: And 
* he claimed it as a fief, and obtained as a conqueror, ſtill he go- 
«ned it as a King of England, with executive and not legiſlative 
uthoritys | 


gs to the claim of a feodal duchy in Jeles, it does not appear that wales in pro: 
he King ever introduced any laws but the laws of England: And Priftatis dom. 


1 33 Bs totali 
ben he conſiders it expreſsly, as intimately and vitally connected is 


ns of England. berger inith, 
Whether Lord Coke is right in ſuppoſing King John, or any other That it does 
xince, introduced the laws of England into Ireland, I don't think _ — 29 


ins and regulations there, without the concurrence of the Engliſb Ireland inde- 
lament = 62.9 os aa us pendently of 
jr : 4 Ss | : My | the Engliſh 
FE wo h OE . F e parliaments. 
The King has the power becauſe it has been delegated. The caſe The caſe of 
ms not that the King, in the grant to the corporation, made laws the corpora- 


b bind others without their conſent; but he empowered them to 2 . 
nuke laws. which ſhould bind z7hemſefves. The caſe is fo far from power dele- 
roving a power to make laws contradictory to the laws of England, nr 


lat it only proves the power of the King to convey the .laws of themſelves. 
blond, 1 es TT W 


And becauſe the King can erect a corporation which ſhall make 
hy laus obligatory upon the particular community, therefore the 
lag, it is inferred, can make laws which ſhall bind thoſe who ne- 
& gave their conſent to them. | . 


The ſtrongeſt authorities, uniform experience, as well as the prin- 
les of the conſtitution, and rules of law, are againſt it. 


Helden 's opinion is againſt it, and the other great lawyers. It has Authorities. 
be teſtimony of the beſt conſtitutional lawyers, of which no age | 
W ever more fruitful than that of James the firſt, to negative it. 

Wght to have been not unſupported by precedents. The charac- 
ok the prince who is made the example of the claim ought to 
ie been other: He ought to have been a prince who hated prero- 

Me; who was deſirous of keeping the right of the crown within 
"Cſtitutional limits, and by no means of extending it beyond. 


The 


with England, as a part to the body, in one entire dominion, can it converſa et 
| doubted whether he underſtood that he was to govern it by the danduam pen 


material; unleſs it appears ſome prince, by his authority, made made laws for | 
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the revolotion volution, is no authority; but rather an argument of error, Afee 
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The next are mere private opinions given by great lawyers but is 

' private. Though they will have great weight, as far as extra.iud; 

cial opinions in courts of law, they are not leading principles * | 

cCiſion: And had any private opinion been deciſive this cauſe had ne 

ver been now before the court. No man reveres opinions of meM 

of great abilities more; but there is not the opinion of any may 

which, ſtanding ſimply on the footing of authörity, I ſhall not thin 

it permitted to queſtion: And even the greateſt have been hereto 

fore queſtioned ſucceſsfully, I never could be deterred by great opi 

nions when I conſidered by what authorities the liberty of the preſif 

Lg has been oppoſed ; by what authorities the claim. of ſnip- money wal , 
ſupported ; and what the event was upon both thoſe queſtions, 


only a tempo: the revolution ſome lawyers gave their opinion for colleQing the re 


Z A queſtion of this nature, a power of a kind like this is not toil 
be gathered from authorities and circumſtances ſuch as have bee 
ſtated. Mr. Attorney- general was ſuppoſing an inſtant abrogationi 
of all former laws. I did not ſay ſo when it was a conqueſt. Ther 

are ſome unalterable laws to continue. As to the objection made o 
claiming of property, the mode muſt remain till the King appoint 
by his executive power. CO TIO oO . 


No argument My Lord Vaughan ſays the ſubjects don't acquire a property in 
or diſpute the ſoil. If the inhabitants had been turned out of it it would ha 

about the pro- 
ſoil, ginally in the King of all lands, If Mr. Attorney-general has been 
| contending on this as a feadal right the argument would have hall 
weight; but we are not arguing for the property of the ſoil. 4 


The ſubjects of England have a right to the Engliſh laws: They 1 
have a right to afſemble: And the reaſon why the King nete 
ſays to them that he will call aſſemblies as ſoon as convenience per I 
mits and occaſion ſhall require is, becauſe in this country convent 

_ ence always permits, and occaſion requires. But ſtill the tru og 
calling them is repoſed in the King. wrongs = 


Mr. Attorney-general, after having diſcuſſed the point of g's 4 
reignty in the caſe of Jreland, with reſpect to their . 1 
ſaid this is in execution of authority in the King; if ſo then the "oh 
were there before, and aſſemblies called upon the ſame terms as , 4 
England. And that the acts concerning them were by authority of 1 
parliament. They 3 . —_ 
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With reſpe& to the power of the King to make laws. ; 


He can make no other laws than what ſhall have been made by 
the conſtitutional aſſemblies; he can repeal none; nor alter without 
them 1 I | f 


Mt. Attorney- general ſays that by his proclamation the King pro- 
niſes that he will grant them the privileges of Britiſb ſubjects; but 
then this promiſe cannot take effect before the governor lands, and 
| nafembly is called; and immediately on his landing, and before 
n fcmbly can be called, he has a right to levy impoſts. 


I take the conſtruction to be, that the promiſe takes place from That the pio- 
te time of iſſuing it: A conſtitation takes place immediately. We miſe is obliga- 


x: not leſs governed by the laws of this country becauſe a parliament 
not conſtantly fitting. OR OS + 


This cannot be diſtinguiſhed from the caſe of any other colony; 
ad if the power claimed be in this caſe diſallowed, the colonies in 
general will then act all of them with the ſame; dependence on the 
teme legiſlature, and the ſame conformity in the principles of the 
Britiþ conſtitution. If otherwiſe, there will be Britiſb ſubjects un- 
bet the ſame name, and with the ſame nominal rights, ſome free 
d,others in unconſtitutional ſubjection. „ 


Lord Mansfield —1 don't remember it's being argued on this caſe 
en the queſtion whether there is any authority which conſiders Bre- 
ian as a part of the dominions of the crown of England. Aqui- 


ane and Poictou he held as heir to the houſe of Anjou. 


The parts ſeparated from the crown, and conſidered a8 feodal, were 
zwerned by a deſpotic authority. It appears that Calais had the 
8 and judicial writs of this court. Writs of error returnable 
0 this court. 3 | 


How do you underſtand the capitulation ? 


Aceſſion is not neceſſary to a congueſt ; it is not neceſſary for the 
get, Jamaica never has been ceded, I believe, to this hour. 


How do ycu underſtand the Capitulation? There is an article that 
ley ſhall pay no other duties but what they paid to the King of 


ance, - | 


tory from the 
time of iſſuing 
it. ; 


Mr. Juſtice Alon. Firſt of all in this ſpecial verdi& the articles 


\Captulation, ſome of them, are ſtated, I don't underſtand how 
i 9 B eee the 
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the capitulation and treaty of peace agree. But I am to judge u 
the We „„ ig 0” pou 


28 November. 5 Campbell and Hall. 
Judgment of the court was this day given by Lord Mansfield, 
In this cauſe of Alexander Campbell againſt William Hal. 


CS + 
LORE. 


8 "Ia 


HY ay - 
8 5 * 
© * 


Caſe, This is an action brought by the plaintiff, who is a natural. bort 
ſubject of Great Britain, and who, upon the third of May, 176; 4 
purchafed lands in the iſland of GRENADA. And it is brough 5 
againſt the defendant, William Hall, who was collector for his Ma 
jeſty at the time of levying the impoſt, and of the action broughei 

ot a duty of four and an balf per cent. upon goods exported from th 7 
iſland of Grenada. And it is to recover a ſum of money which wa 
levied by the defendant and paid by the plaintiff, as for this duty oi 

four and an half per cent. for ſugars which were exported from tl 
iſland of Grenada, from the eſtate and by the conſigument of thi 
plaintiff, ws "4 - 


3 F 
* 8 


And the caſe is laid upon money had and received; and plainti'" 
as for money paid without confideraticn, the duties having been impoſe 
without ſufficient or lawful authority to warrant the ſame, demand 
judgment to recover the ſame againſt the defendant. IM 

| ' * 92 

And it is ſtated in the ſpecial verdict that the money is not pai 
over, but continues in the defendant's hands, by conſent of the a. 
torney-general, for his Majeſty, in order that the queſtion may bUl 


ted,” 

The ſpecial verdict ſtates Grenada to have been conquered by th 
Britiſh arms from the French King on the ſeventh of February 
1762. The ifland of Grenada ceded by capitulation ; and the call 
pitulation upon which they ſurrendered was by reference to the capi_ll 

tulation upon which the iſland of Martinico had been ſurrendered. I 


The ſpecial verdict then ſtates ſome articles of that capitulation : 
particularly the fifth, which grants that Grenada ſhall be governeſ 
by it's own laws till his Majeſty's pleaſure be known. = 


Continuance of property, religion, honours, privileges, and er 2 
emptions, is demanded. They are referred to the article laſt ſtate 2 
for anſwer, which is, that the inhabitants, being ſubjects of 674 4 
Britain, will enjoy their property, and the ſame privileges, deriv 9 
from their ſubjection, as his Majeſty's other iſlands. = 
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Eighth article, That they ſhall be ſubject only to the capitation 1 
tr impoſed by his Majeſty the King of France, expences of juſtice 3 
. ' * 3 N p 7 . | wr 
ad public government to be paid out of the King's domain. ht 
Referred to the 7th article, which ſtates the rule—and refers to 1 
de duties paid by the inhabitants of the Leeward iſlands. | 1 
The next inſtrument is the treaty of peace the roth of February 1 
np, which ſtates the ceſſion, and other articles not material. Ef 
The next and material inſtrument which they ſtate is a PRO CLA- „ 
144710N under the great ſeal, the 7th of October 1 703. reciting Wh 2 
tus: l 
« Whereas it will greatly contribute to the ſettling of our ſaid i 
« iſands, of which Grenada is one, that they be informed of our „% 1 
love and paternal care for the liberties and rights of thoſe who . 
vate or ſhall be inhabitants thereof; we have thought fit to pub- . 
in and declare by this our protlamation, that we have by our 1 
« letters patent under our great ſeal ogra Britam, whereby our RF 
« kid governments are conſtituted, given expreſs power and direc- WC] 
" tion to our governors of our ſaid colonies reſpectively, that fo ſoon 1 
z the ſtate and circumſtances of the ſaid colonies will admit there- 1 
" of, they ſhall, with the advice and conſent of our ſaid council, call in 
nd ſummon general aſſemblies, in ſuch manner and form as is uſed 4 
in the other colonies under our immediate government. And we wi 
" have alſo given power to the ſaid governors, with the advice and * 
eonſent of our ſaid council and aſſembly of REPRESENTATIVES 1 
s aforeſaid, to make, conſtitute and ordain L As, ſtatutes and 4 
" ordinances for the public peace, welfare and good government of 1 
"our ſaid colonies and the inhabitants thereof, as near as may be 4 
" preeable to the laws of England, and under ſuch regulations and þ 
"teſtrictions as are uſed in our other colonies,” 1 
| | OE ee 1 | 9 
Iden follow letters patent under the great ſeal, or rather a pro- 4 
«mation of the 26th of March 17064, whereby the King recites, 9 
bt he had ordered a ſurvey and diviſion of the ceded iſlands, as an 4 


"ation to all purchaſers to come and purchaſe upon terms and 
anditions ſpecified in the proclamation. 


The next inſtrument Rated in the verdict, letters patent on the 9th 
of April 1704, gives commiſſion and authority to Robert Melville, 
0 appointed Governor of this iſland of GRENADA, to ſummon 
ASEMBLIES as ſoon as the ſituation and circumſtances of the ifland 
28 admit ; and to make laws in all the uſual forms, with refe= 
"Ct to the other plantations where aſſemblies are eſtabliſhed. 


The 
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| © tpon all dead commodities of the growth or produce of our fa _ 


blies actually met: But before the arrival of the Governor in 
da, indeed before his commiſſion, and before his de 


exported; and reciting farther : 


<< prerogative royal ordain that an 1MPosT of four and an half 4 "4 


©. imported and exported into and out of the ſaid iſland, under t 


be collected: Then it goes on with reference to the iſland if 


14 Geo. 3. K. B. 


The Governor arrived in GRENADA the 14th of Decem-il 
1704 ; before the end of 1705, particular day not ſtated, the 3 _ 


Grena 


London, there is another inſtrument ore vis departure (ron 
ondon, there is another inſtrument upon the validity of which thi 5 


22 


able turns. © 

2 I 1 6, * & | 1 
Letters patent under the great ſeal, bearing date the 20th of 08 
1764, reciting that in Barbadoes, and all other of the Britiſh Lil 
ward iſlands, a duty of four and an half per cent. is paid upon good 1 


* Whereas it is convenient and expedient, and of great impot 
* tance to our other ſugar colonies, that the like duties ſhould tail 
place in Grenada; we do hereby by virtue of our authority an 


* cent. in {pecie ſhall, from and after the agth day of Se pen 7 5 
<« next, be raiſed and paid to us, our heirs and ſucceſſors, for aal 


« iſland of GRENADA that ſhall be ſhipped off from the ſame, i 4 
* lieu of all cuſtoms and impoſt duties hitherto collected upon good 


© authority of his moſt, Chriſtian Majeſty, and that the ſame ſha 1 
« Barbadoes and the other Leeward iſlands.” 


The jury find that in fact ſuch duty of four and an half per cen 1 
is paid to his Majeſty in all the Britiſb Leeward iſlands. - 


And they find ſeveral acts of aſſembly which are referrible to th : 
ſtate of the ſeveral iſlands, and which I ſhall not ſtate, as they an 
public, and every gentleman may have acceſs to them. - 


Theſe letters patent of the 20th of Fuly 1764, with what I atdl 1 
in the opening, are all that is material in this ſpecial verdict. 


Upon the whole of the caſe this GENERAL QUESTION art 0 1 
being the ſubſtance of what is ſubmitted to the court by the verdi 
« JVþetber theſe letters patent of the 20th of July 1704, are g 
e and valid to abrogate the French duties, and in lieu thereof 70 ing 
& poſe this duty of four and an half per cent. which is paid by 4 I 
the Leeward iſlands ſubje& to his Majeſty. 443,464 


That the letters are void has been contended at the bar, upon t 
points. FR FY 
iſt, T 


5 ; 
5 o 
N 


A : * . 0 
4 2 * + . I * 
* * * v.08 * 7 " 
_ * Fog 1 
9 * ty * 


Michaelmas Term, 14 Geo. 3. K. B. 741 


if, That although they had been made before the proclamation, ift Point, 
te King by his PREROGATIVE cauld not have impoſed them. Ct 
200 * Wl | M * N 
Adly, That although the King had ſufficient authority before the 2d Point. 
oth of July 170.4, he had aiveſted himſelf of that authority by the 
proclamation, | 5 g | 


A great deal has been . ſaid and authorities cited relative to pro- Propoſitions. 
poſitions in which both ſides exa&ly agree, or which are foo clear to 
ke denied. The ſtating of theſe will lead us to the ſolution of the 
{it point. | 


1ſt, A country-conquered by the Britiſh arms becomes a DOMI- if. Tata 
now of the KING in right of his CROWN, and therefore neceſſarily _ _ 
þbject to the Iegiſlative power of the PARLIAMENT of GREAT che Brief 


BRITAIN. arms be 
; 5 h . comes ſubject 
to the crown, and therefore ſlate or legiſlation of Great Britain. 


2dly, The-conquered inhabitants once received into the conque- 2d. The con- 
ors protection become SUB JE CTs : and are univerſally tO be con- 88 
kdered in that light, not as ENEMIES or ALIENS. aliens or enc- 
h | „ mies. 
idly, ARTICLEs of CAPITULATION upon which the conqueſt zd. Articles 
b ſurrendered, and treaties of peace by which it is ceded, are s A- *<api ulation 
«ED and INVIOLABLE, according to their true intent. cred and in- 
„ ĩð i oh» | e | ____ Vitslable, 
thly, The Law and LEGISLATION of every dominion EQUAL= jth. The law 
ad is the true RULE for the deciſion of all queſtions which ariſe 3 
here: Whoever purchaſes, ſues or lives there, puts himſelf under affeds every 
Ughſoman in Minorca or the e of Man, or the plantations, a 
w diltinct right from the natives while he continues there. 


Sly, Laws of a CONQUERED COUNTRY continue until they are 5th. The laws 
red by the CONQUEROR. The Juſtice and antiquity of this maxim of  conquer- 
*uxcontrovertible; and the abſurd exception as to pagans, in Cal- hide 
s caſe, ſhews the univerſality of the maxim. The exception pagan, conti- 
wud not exiſt before the Chriſtian æra, and in all probability aroſe due untl * 
om the mad enthuſiaſm of the Croiſades.— In the preſent caſe the Sonder. 
dapttulation expreſsly provides and agrees, that they ſhall continue 

S1 governed by their preſent laws, until his Majeſty's pleaſure be 

ther known. | 


_ Caſe. to be underſtood . without concurrence of PARLIA- King ſolely 


M 53 5 11 | 
ENT”) to make new laws for a CONQUERED COUNTRY, the ns 


8.0 | | being conquered 
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and ceſſion ſa- 


s ALL PER SONS and property ao7thin the LIMITS thereof, and legiſlation 


le laws of the place, and in the ſituation of its inhabitants. An ſobect within 


hy, If the KinG has power (and, when J ſay the King, Fi 9. 
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country, con- being a power $UBORDINATE to his own authority, ag 2 ur 
trary to fun- „ . „„ 10 
8 the ſupreme legiſlature in PARLIAMENT, he can make none which 
principles; are Contrary to fundamental PRINCIPLES; none excepting from ti 
againſt the LAWS of TRADE or authority of PARLIAMENT, or pR1y; 
laws of trade excluſive of his other ſubiects 8 Oy | "F- 0 | LEGE EN 
or authority e e 5 _ 
of parliament, or giving privileges excluſive of his other ſubjeQs. ES 


The preſent PROCLAMATION is an act of this ſubordinate legifl 
tive power: If made before the 11th Ocfober 1763, it would hay 
been made on the moſt reaſonable and equitable grounds; putting tui 
iſland of Grenada on the ſame footing às the other iſlands, * Wi 


1 


If Grenada paid more duties, the injury would have been to he, 


if leſs, to the cher iſlands. 


It would have been carrying the cAPITuI ATION into executio 1 
which gave hopes, if any neu duties more were laid on, their condi 
tion would be the fame as that of the other Leeward Iſlands, Wl 


The only queſtion which remains then is, whether the King ha( 1 
power after the 4th of February 1763, of himſelf, to impoſe thi 


Taking theſe propoſitions to be granted, he has a legiſlative powell 
over a conquered country, limited to him by the conſtitution, ag 
ſubordinate to the conſtitution and parliament; and a power tO 

grant or refuſe capitulation. SAS = 


| That het If he refuſes, and puts to the ſword or extirpates the inhabitan 
belli et pacis of a country, obtaining it by conqueſt, the LANDS are is; and 
is intruſtes he plants a COLONY, the new ſettlers thare the land between the 
with the King, N 0 . he receiv 
property in ſubject to the PREROGATIVE of the CONQUEROR, If he recen; 
rages "he them into obedience and grants them property, he has power to il » 
terms of con. 4 TAX. He is intruſted with the TERMS of making peace at 9 
queſt, and the DISCRETION ; and he may retazn the conqueſt or yield it up, oe 


conltitation of ſuch CONDITION as he ſhall think fit to agree. 
the conquered | N 1 


country. | = BY * A . a . 3 

This is not a matter of diſputed right ; it has hitherto been unc; 
troverted that the KING may change PART or ALL of the POL1T 
CAL FORM of GOVERNMENT over a CONQUERED DOMINION. Bll 


Hiſtorical ap- To go into the hiſtory of conqueſts made by the crown nY 34 
| plication of gland. The alteration of the laws of Ireland, has been much I 1 
= penen cuſſed by the lawyers and writers of great fame. Ne man 2 ; > 
the change was made by the PARLIAMENT ; 2 man, unlcls "= 
haps Mr, Molyneux, ever ſaid the King could not do it. 3 
: m0 


* 


0 , ” 
* ” 


—_ 
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The fact, in truth, after all the reſearches that conld be made, 
ones out clearly to be as laid down by Lord Chief Juſtice Vaugban. 


« IRELAND received the Laws of ENGLAND by the chartcrs [reland. 

« 110d COMMAND of H. 2. King Jobn, H. 3. and he adds, &c. to 
uke Edward, and the ſucceſſors of the princes named. That 
« the charter 12 King Jobn, was by aſſent of parliament in Ireland, 
« he (hews clearly to be a miſtake, Whenever a PARLIAMENT 
« was called in Tre/and, that change in their conſtitution was 
« without an act of parliament in ENGLAND, and therefore muſt 
« have been derived from the King.“ 


Mr. Barrington is well warranted. The 12th of Edward 1ſt. called 
te ſtature of WALES, is certainly no more than a regulation made 
ly the KING as _—_— for the government of the country, which 
he preamble ſays was then totally ſubdued ; and however for pur- 
ſes of policy he might think fit to claim it as a fief, appertaining to 
de realm of Ezgland, he could never think himſelf intitled to make 
ws, without ent of parliament, to bind the ſubjects of any part 
ofthe realm. Therefore, as he did make laws for Wales without 
ent of parliament, the clear confequence is, he governed it as a con- 
welt; Which was his title in fact, and the feodal right but a fiction. 
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Brwick, after the conqueſt of it, was governed by charters from 
lhe crown, till the reign of James the Iſt. 40:7hout interpoſition of 
MRLIAMENT. 


— 2 4 
NA £ 
— — = 
- 
© * 


Whatever changes were made in the laws of Gaſcony, Guyenne Gaſcoigne. 
ad Calais, muſt have been under the King's authority; if by act of Guyenne and 
wiament that act would be extant, for they were conquered in the e. 
hn ot King EDWARD the THIRD; and ALL the acts from that | 
ug to the preſent time are extant; and in ſome acts of parliament 
ere are commercial regulations, relative to each of the conqueſts 
5 | have named; one making any change in their conſtitution 
all is. © | | 


et as to Calais, there was a great change made in their conſtitu- 
Wn, for they were ſummoned by writ to ſend burgefles to the En- 
th parliament; and as this was not by act of parliament, it muſt , 
we been by the ſole act of the King. : 


With regard to the inhabitants, their property and trade, at Gibral- Gibral:ar, 
the King, ever fince that conqueſt, has from time to time made 
"rs and regulations ſuitable to the condition of thoſe who live, 


* 
« 


te, or enjoy property in a garriſon town, 


9 
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That as in 


Minorca the 


Spaniſh con- 
ſtitution ſub- 
ſiſts, ſo in 
Grenada, be- 


fore the 7th 


of October 
1763, the 
French, 


New York. 


Reaſon aſſign- It is not to be wondered that an-adjudged caſe in point is not tl 
ed why there , 


are no caſes, 
That there 
never was a 
doubt but 


the King had a legiſlative power over a conquered country. 


ral within theſe twenty years, in which the King has exerciſeg led 


Mr. Attorney-General has alluded to a variety of inſtances Ton | 
5 ev.. 


giſlation over Minorca, In Minorca it has appeared lately, tha 
there are and have been for years back a great many inhabitants 
worth, and a great trade carried on. * 3 0 


* 5 
If the King does it there as coming in the, place of the Kine d 9 
SPAIN, becauſe their old conſtitution continues (which by the by 5 
another proof that the conſtitution of England does not neceſarl - 
follow a conqueſt by the King of England) the fame argument ap- I 
plies here; for before the 7th of October, 1763, the confh N 8 1 
GRENADA continued, and the King ſtood in the place of their fu 
mer Sovereign. IS + D 


Alter the conqueſt of New York, in which moſt of the old Du 
inhabitants remained, King Charles the ſecond cbanged their confti4 1 
tution and political form of government, and granted it to the Duke 1 
of York, to hold from his crown under all the regulations containee 1 
in the letters patent. | D OW 1 


be found; no diſpute ever was ſtarted before upon the King's Agiſaa I 
tive right over a conqueſt : It never was denied in a court of law o 
equity in Weſtminſter- Hall, never was queſtioned in parliament. Wl 


. 


Lord Che's report of the arguments and reſclutions of the judge 


in Calvin's caſe Jays it down as clear. (And that ſtrange extrajudicia 


opinion, as to a conqueſt from a pagan country, will not make rea 
ſon not to be reaſon, and law not to be law, as to the reſt.) And ing 
book ſays,* that if a King omit the diſtinction between a chril '3 
tian and infidel kingdom, which as to this purpoſe is wholly ground 
leſs, and molt deſervedly exploded—“ If a King come to a king 4 
*.dom by conqueſt, he may, at his pleaſure, alter and change wr 
« laws of that kingdom; but, until he doth make an alteration, th 
% ancient laws of that kingdom remain: But if a King hath a king 
% dom by deſcent, there, ſeeing by the Laws of the kingdom "ll 
e doth inherit the kingdom, he-cANNoT change the laws of Hu 
* SELF Without conſent of PARLIAMENT. (Plainly ſpeaking Wl 
e his own country where there i a PARLIAMENT.) 4 


| La, 


„ Ars, if a Kino hath a kingdom by congquesT, 4 Kg 
Henry the ſecond had IRELAND, AFTER King Jobn had giv 
ce to them, being under his obedience and ſubjection, the laws 6 x 
England for the government of their native country, 10 ſucceedin 3 


King could alter the ſame without parliament. Which is ve, 


* 
1 
© 
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_ 
1 7 1 
8 
— —— 
: f 1 


0 


& $04 
5 
7 


et 


—_— 


— * | | " 1 = b — — a "TT 
Michaelmas Term, 14 Geo. 3. K. B. 745 

— —— | | b 0 . - 25 5 c 

«,nd it neceſſarily inclades that King Jobn himſelf could not al- 

iet the grant of the laws of England.” Doe 43 


reſides this, the authority of two great names has been cited, 
«ho took the propoſujon for granted. And though opinions of 
<uoſcl, whether acting officially in a public charge or in private, are 
ot properly authority to found a decifion, yet I cite them not to 
&bliſh ſo clear a point, but to fhew that when it has been matter 
of legal enquiry the anſwer it has received, by gentlemen of emi- 
ent charaCter and abilities in the profeſſion, has been immediate 
nd without heſitation, and conformable to theſe principles. 

bu 


I 1722, the aſſembly of Jainaica refuſing the uſual ſupplies, it The opinion 
ms referred to Sir Philip Yorke and Sir Clement Worge, what was to hr 8 
ie done if they ſhould perſiſt in their refuſal. | 


Sir Clement 
Worge in 
1722, with reſpect to Jamaica. 


Their anſwer is—** that if Jamaica was ſtill to be conſidered as 
* a conquered country, the King had a right to lay taxes upon the 
inhabitants; but if it was to be conſidered in the fame light as 
the other colonies, no tax could be impoſed upon the inhabitants, 
but by an aſſembly of the iſland, or by an act of parliament.” 

The diſtinction in law between a conquered country and a colon 
hey held to be clear and indiſputable ; whether, as to the caſe before 
dem of Jamaica, that iſland remained a conqueſt or was made a 
 wony, they had not examined. 5 


* 


| have, upon former occaſtons, traced the conſtitution of Jamai- Hardly any 
uss far as there are books or papers in the offices: I cannot find of the old 
ay Spaniard remained upon the iſlend fo late as the reſtoration ;. if * — 
ay, they were few. | 


A gentleman, to whom ] put the queſtion on one of the argu- 
Nents in this cauſe, ſaid he knew of no Sauiſb {live of the white 
lkabitants of Jamaica; but there were amongſt the negroes. 

The King, I mean Charles the ſecond, after the reſtoration in- Original con- 
ited ſettlers by proclamation, promiſing them his protection. He 8 105 
pointed at firſt a governor and council only; afterwards he grant- Jamai 


Or Jamaica. 
da commiſſion to the governor to call an ASSEMBLY, 


The conſiitution of every province immediately under the King 
82rifen in the ſame manner; not by the grants, but by the com- 
aithon Jubſequent to call an aſſembly. And therefore all the Spa- 


1 ard having left the iſland, or having been killed or driven out of 
e fg ſettling was by an Engliſb colony, who under the autho- 


rity 
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*Opinion on 
the ſecond 
Point. 


: N 5 | . | 5 | — — 
rity of the King planted a vacant iſland, belonging to him in r 
of his crown. "<7 1 1 in righeg 


The like is the caſe of the iſlands of St. Helena and Sf, Foby | 
mentioned by Mr. Attorney-General. OE a Ws "oi 


A maxim of conſtitutional law with all the judges in Calvin's We 3 
and two ſuch men in modern times as Sir Philip Yorke and Sir Ge 5 
ment Worge, I take it for granted will acquire ſome authority wad E 
if there were any thing which otherwiſe made it doubtſul; but 8 
the contrary no book, no ſaying of a judge, no not even an opinion 3 
of any counſel public or private, has been cited; no inſtance is to bel 
found in any period of our hiſtory where it was ever queſtioned. Wi 

+ 


The counſel for the plaintiff undoubtedly laboured this point from! 4 
a diffidence what might be our opinion on the ſecond, 4 


But upon full conſideration we are ALL of opinion that 3xrozvM 
the 2oth of Fuly, 1764, the King had precluded himſelf from an ex- 
erciſe of the legiſlative authority by virtue of his prerogative, which 
he had before over the iſland of GEN Ap A. =_ 

The firſt and material inſtrument is the proclamation of the 1, 
of October 1763. See what it is that the King ſays, and with what 
view he ſays it; how and to what he engages himſelf and pledges 
his word, © whereas it will greatly contribute ta the ſpeedy ſettling 
* our ſaid new governments, that our loving ſubjects ſhould be in- 
t formed of our paternal care for the ſecurity of the liberties and 
*« properties of thoſe who are and SHALL become inhabitants there-Wih 
te of; we have thought fit to publiſh and declare by this our procia-Wi 
ce mation, that we have in the letters patent under our great ſeal on 
* Great Britain, by which the ſaid governments are conſtitoted, 
« given expreſs power and direction to our governors of our fad 
c colonies reſpectively, that, fo ſoon as the ſtate and circumſtancesſ 
« of our ſaid colonies will admit thereof, they {hall with the d- 
vice and conſent of the members of our council ſummon and call 1 

« general aſſemblies (and then follow the directions for that pu- 
*© poſe.) And to what end? To make, conſtitute and ordain LA 
<« ſtatutes, and ordinances, for the public peace, welfare and good ol 4 
* qur ſaid colonies (of which this of Grenada is one) and of thei 
ee people and inhabitants thereof, as near as may be agreeable to e 
« laws of England.“ Fe 14 


* 


With what view is the promiſe reciting the commiſſion actual 


given? To invite ſettlers; to invite ſubjects. Why? The reaſon BW 


given. They may think their liberties and properties more ſecure 


when they have a legiſlative aſſembly. The governor and council 


depending on the King he can recall them at pleaſure, and - | 
2 : 
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x frame to the conſtitution; but not ſo of the other which has 
4 negative on thoſe parts of the legiſlature which depend on the - 


Therefore that aſſurance is given them for the ſecurity of their 
rherties and properties, and with a view to invite them to go and 
ve there after this proclamation that aſſured them of the conſti- 
ation under which they were to live. 


The next act is of the 26th of March 1764, which, the conftitu- The 26th of 
ion having been eſtabliſhed by proclamation, invites further, ſuch as March 1764. 
hill be diſpoſed to come and purchaſe, to live under the conſtitution. 
| ſtates certain terms and conditions on which the allotments were 
o be taken, eſtabliſhed with a view to permanent colonization and 


he encreaſe and cultivation of the new ſettlement. 
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In farther confirmation, on the 29th of April 1764, three months Patent of the 
before the impoſt in queſtion was impoſed, there is an actual com- m — 
nion to Governor Melville, to call an aſſembly as ſoon as tbe 
fate and circumſtances of the iſland ſhould admit. Vou will ob- 
krve in the proclamation there is no legiſlature reſerved to be exer- 
ad by the King, or by the governor and council under his autho- 
ity, or in any other method or manner until the aſſembly ſhould be 
alled; The promiſe imports the contrary ; for whatever conſtruc- 
tion is to be put upon it, (which perhaps it may be ſomewhat diffi- ; 
cult to purſue through all the caſes to which it may be applied) it 
apparently conſiders laws then in being in the ifland, and to be ad- 
miniſtered by courts of juſtice ; not an interpoſition of legiſlative au- 


* between the time of the promiſe and of calling the aſſem- 
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It does not appear from the ſpecial verdict when the firſt aſſembly 
Ws called ; it muſt have been in about a vear at fartheſt from the 
ewernor's arrival, for the jury find he arrived in December 1774, 
and that an aſſembly was held about the latter end of the year 1765. 
dg that there appears to have been nothing in the ſtate and circum- 
lunces of the ifland to prevent calling an aſſembly. 


We thetefore think by the two proclamations and the commiſſion 
o Governor Melville, the King had immediately and irrevocab: 
banted to\all whb did or ſhould inhabit, or who had or ſhould 
be property in the land of GRENADA in general to all whom it 
1 concern that the ſubordinate legiſlation over the iſland 
ould be exerciſed by the aſſembly with the governor and council, 
Mike manner as in the other provinces under the King. 
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* therefore, though the right of the King to have levied taxes 
* Conquered country, ſubject to him in right of his crown, was 
, | good, 
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good, and the duty reaſonable, equitable and expedient, and accord 
ing to the finding of the verdict paid in Barbadves, and all the ohe 
Leeward iſlands; yet by the inadvertency of the King's ſervant, ;M 
the order in which the ſeveral inſtruments paſſed the office, (for t | 
patent of the 20th of July 1764, for raiſing the impoſt cM 
ſhould have been firſt) the order is inverted, and the laſt we thin 0 
contrary to and a violation of the fit; and therefore void. 


| How proper ſoever the thing may be reſ pecting the object of theſ 4 
i letters patent, it can only now be done (to uſe the words of 8 
e Philip Yorke and Sir Clement Worge) “ by an a# of aſembly of tl 

land, or by the parliament of Great Britain.” ; 3 

The conſequence is JUDGMENT for the PLAINTIFF, 
Note. I have here again the pleaſure of returning my thanks ti 2 
Mr. Alleyne, by whom I have been favoured with the copy of thi 
ſpecial verdict in this remarkable cauſe. I have alſo uſed ſome ma 
terials largely with which I have been obliged in the firſt day's argu 
ment; the crowd being then ſo great that I was hindered in takin 

notes of my own; and tor the ſame reaſon I have uſed the liberty ii 
the judgment of ſupplying what I found impeffect or miſtaken ii 

my own notes in ſeveral places, from a printed note of it which ha 
been publiſhed ; and correcting that in ſome places where I found ii 
miſtaken. ] i LE 7 
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3 8 HJabeas Corpus. 
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N a return to an habeas corpus iſſued at the ſuit of the father oi 
the child, A 2 


TEE INI. 


DES ns 


Ly 8 
e . N 
— ET: 2 eee 


+ * 
* 
# 


Cauſe was ſhewn that the detainure of the child was at the del 
of herſelf who was about ſix years old, and with the mother ah 
lived ſeparate from her huſband. At chambers before Mr. Juiticl 
Afton—The father inſiſted upon the child's being delivered up WF 
him or he would take her by force. The judge on this told nm 
he would commit him. It appeared that, the hbbſband was becom 

a bankrupt, and that the mother was forced- to, live ſeparate fron : 

45 im on account of ill treatment: And that the child yas like! I 
to receive an improper education with her father, and was not weg 
uſed. ATT 7 % "I N 
Lord Mansfield — The court, if the parties are agreed; will make n. A 
determination. SG * 2 hy; ie? 


«+ 6 


eee 


Michaelmas Term, 14 Geo. 3. K. B. 749 


do — —— 


* 


r the parties are diſagreed, the court will do what ſhall appear The power of 
| 4113 * TP. . cuſtody of 

o objection: Let the child in the mean time ſtay, fo that the rule cid "Srl 

de made with the concurrence of the family. | | before this 

Ws, 5 | | | court if the 


3 JJ ĩ²˙ AA 
The natural tight is with the father; but if the father is a*bank- agree about 


ut, if he contributed nothing for the child or family, and if he be the cuſtody, 
mproper, of | a ; Ea 28 ns be not of years 
ters, the court Will zt think it rigbt that the child ſhould be of deterwin- 
ih him FORK N 5 . ing for itielf 
FIN III. 1 Y . , | is diſcretiona- 
ry; if the father appear on circumſtances improper to be permitted to take the child. 


(lt appeared to be held in a late remarkable cauſe of Giffard and 

Gifard before the Lord Chancellor, that the paternal authority as to 
js civil force was founded in nature, and the care preſumed which 
he would take for the education of the child; but if he would not 

novide for its ſupport, he abandoned his right to the cuſtody of the 

child's perſon, or if he would educate it in a manner forbidden by 

be laws of the ſtate, the public right of the community to ſuperin- 

kd the education of its members, and diſallow what for its own 

kurity and welfar@ it ſhould ſee good to diſallow, went beyond the 

iat and authority of the father.* And this perhaps, is the meaning 
(that paſſage in the famous epiſtle of Brutus to Cicero. Sed do- 

" mum ne parentem quidem majores noſtri voluerunt eſſe.” 


That the power of a father over a-child, however deſpotic the law 
lowed it to be in other reſpects as to the child itſelf, was yet ſub- 
linate to the power and conſtitution of the ſtate, ſo as not to juſ- 
ih any thing contra rempublicam. 13 


Upon this conſtruction, I think, the argument drawn from this 


y paſſage to prove thoſe epiſtles not genuine will have little 
night.] | | 1 
due. 


Dow on Demiſe of Davy. 
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90 ON D of November 1767, after ſeveral pecuniary legacies 
and real deviſes, the following refiduary clauſe. _ 


Al the reſt.and teſidue 1 give, deviſe and bequeath to my brother 
B. his heirs, executars and affigns, according to the nature of 


ber feſpective eſtates. A” 
Ad TTY — * 3 + * 1 3 | » 
mittance in fee to a copyhold eftate ſurrender, to the intents 


<vurpoſes which be the ſaid W. D. ſhould by his laſt will and 
ES Nullum jus privatum juri publico poteſt derogaro. 5 
„ 9 i teſtament. 


i for the child; fix on a boarding ſchool and the court will have *fignivg tbe 
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1 teſtament direct, limit and appoint. | Admittance 10 2 piece of 7 

0 waſte, which he ſurrenders 1 in the ae: manner. 5 

bk Codicil atteſted 'by three übel | 

[- Deviſe of annuity to Mrs. C. D. widow of his late . to , 
1 commence from the legal day of payment after his deceaſe, IM 
1 Houſe at H and furniture. And T do ratify and confirm all the 
1 deviſes and bequeſts which I have made in my laſt will and tt, MM 
* ment, except what I have hereby altered; and I do dire that it 1 
L may be annexed and taken as a codicil to my will. He had no copy : 
| hold lands at the making of the will, but had at the codicil, 

1 Whether the copyholds paſs ? 4 

1 It was argued, that if theſe had been purchaſed — 2 
1 | doubt the * deviſe would have paſſed them. 1 
| 9 Mod. 96. A copyhold will oy under a deviſe of all the teſt 

1 tors real eſtate. 

| Whether the codicil meant real and perſodal' eſtar, ſo as to pal 

'1 ? 

14 theſe copy holds: | f f 

5 The execution of the codicil is a republication by reference, and 1 
1 operates as if he had made it a will of that date. 2 
7 He confirms, and ratifies his former will in all reſpeQs not altere ] 

|. by the codicil, agd he has not altered it with reſpect to the copy 4 

I hold eſtates. 6 2 2 

4 | 

4 Caſes to prove this not a revocation— Heling ind Heeling 4 


The teſtator 1 a legacy given to the poog of Rexbam. 


. 
- 


The caſe of Petter and Potter was ned. 


4.5 
1 
5 
: 8 
EI, 1 
Yo : 
WES: : 
8 
nA 
N 
* 4 1 
+' 58 
* 
1 
3D 
F 4 
* 4 1 
[ 


Codicil not dated, but it appeared to be four or five 1091 veto 3 
his death. 43 


1 Ves. 438. and. Sir Jobn Strange quoted; this codicil amount | 
to a republication ; the codicil being 1ndorled, and the bo q 
according to the ſtatute, No preciſe form js neceſſaty: qua e 
he alters part and confirms the reſt, this ſhall be Hoop 14 as to What 
appears not to have changed his intent. 


80 Led Northington appears to have held. 
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In he caſe of Jackſon and Hurlocł, in chancery there was a will. 
Varriage contended as a revocation. Codicil afterwards. 5 


The Chancellor decreed the codicil was a republication, and 
qld paſs after purchaſed lands. 
"The codicil here being made part of the will, the will is part of 
de codicil, and there fore ſufficient to eſtabliſh the relation. 


The will is very ſhortly ſtated, only the reſiduary clauſe. 
Lord Mansfield Any thing particular in the ſarrender ? ; 


Nothing at all. 

I was argued on the other hand, that the eſtate goes to the heir 
Aw. If the deviſor had no copyhold eſtate at the time, and could 
me none in contemplation therefore by the will when it was made, 

k could have no intention to paſs any copyhold eſtate ; after, he 
nrchaſes and ſurrenders to ſuch uſes, intents and purpoſes as he ſhall 
mit and appoint, with a ratification of all deviſes and requeſts but 
that he ſhall alter. | 


It is contended that the eſtate paſſes in the codicil by reference to 
be will. . | | 


Your Lordſhip muſt be clear of the intent to paſs them, and the 
gel manner of performing it. „ 


ls this intent clear? Den on the demiſe of Harris againſt Cutler. 
urrender to ſeach uſes as he ſhould declare; determined that the 
nds will not paſs. And in the caſe of Heeling and Heeling, the 
vords being “ declared, and to be declared, your Lordſhip deter- 
mined upon the word * declared” that the eſtate ſhould go accord- 


4 


ug to the deviſe already made. 


Not a word of that kind here; or any words in a will, by which 
appears the teſtator had an intention to paſs copyhold lands. 


The general deviſe of lands might have paſſed copyholds, with re- 
krence to the circumſtances of his eſtate at the time of making the 
vil; but at the time in this caſe he had none to paſs. 


As to the codicil, what is there that ſhows any deſign about de- 
"ling the copyhold lands? He alters in ſome reſpects, and as to the 
bh ratifies and confirms; then he leaves his will as to the reſt, He 
dles it No new effect, it ſtands as it did before; and can paſs no 
copyhold lands, becauſe they did not paſs then. And he has not 
4 expreſicd 


| 


* a Py tt 99 449. Jo n __ 4 
PRs . — r rr Lr d en — _ * — 
22 — * vy e 4 99 — — — — ew, 8 — of A tp a — * ©6608! (2s e Arne 55. wi 248 7 — x — — > r * pou 
2 25 mien EEG REI N 4 Fo — — py EET = — 2 mn peg PLIES ITN ee 8 8 r 1 * Na 
X ae "ft e A — — 22 . eh emerge; yy Fs og > RN — TA . 8 8 "IK * > — I TERS, SRV. * — 2 8 > = — 
$=2 3 3 r . — N ge waves one yer * = * wr ** 2 - "4 4 — 2 2; "4 5 > + * 2 _ * > —— "=> — 2 2 


S 
1 An. ee es 3 
A < . 14 % 


— Da . — 


_—_ — 

* —_ > 
- FL. 7 nn 3 ON 
R IE 


2 PEE 


4,5 2 , 

e 
py f 

el 


— —— too ey —— — 3 — 
* =” = 7 —_— a - 


RE — 5D wy 
ron «5 IRS = 
ONS ON IE —: ¶ . 2 ˙·—w — — 
LES PE r — * —— 
— - * * 8 


— — 5 U— _ 
= _— $ in CRE 
= * — a r 
— — — — rr a. 
5 4 * > 


— - 
—— — 4 4 — — 8 b bo Þ - — — 2 = 
OO 0 OR Oo wo TOO EDD EO ODER Ee —_— 
p — 2 1 — — 2 1 2 
- : 22 — — < — 1 = "= : = 
4 —— * ve — — IET — _ — — — "IT OE — = 
— 7 * 1 = LS Ma "NA ws Ee SV Do CT — — - = — — 
— Fey - 


. 
* 


K 2 — 
3 * > = 


— 


4 2 — 
—— — — ES — 
Fr 
— _—_ . - \ 


9 
8 
— —— 


- — — — - 
e 
— 


— — a "2 4 23 W 
2 8 8 4 p Meek bis 
* wy a9 E-IWLS 4 
3 * 1 *. . 1 by _ . = Y «- 
Sdn MESS * > = : . 4 +- 66h 2 . x - 
* : 2 . - ee Tag DR IE gue — NE K rk nas 2 " 
— * „ * - <+. A _ 


95 
1 
218 
Men 
17 1 
ny 48 
ED 
21 
[4:03 
5 
* 
4 4 


r — 


— 
— 


"43H 
| fy. 4 
"x "oa 
= 
Ms. 5 
5-1/1 
185 1 7 
* 
1 


_—_— 


Z 


— a — 

„ Michaelmas Tar” 14 ; Geo. 3. K. N 

1 expreſſed any intent that any thing ſhould paſs which could 

1 when the will was made, but the contrary. n 

| There-i is nothing, then, that takes floh the heir at low: 

A | Lord „ ee you look into o the caſe of Alle 11 Ver 
k | | | non ? . 7 OJ. | 
* 1 ratlfy and confirm my will, except in alterations.” This wa 3 
U held a republication. | 
1 'Lord Mansfield —This i is a Wn OTE by the Nati. The co 
A dicil being ſubſcribed by three witneſſes that caſe is deciſive: And 
1 the will ſpoke by the republication as if it ſpoke at the. date of thai 
i codicil. No doubt but the- "Copybold lands will paſs. : 
1 Mr. Juſtice. Aſton cited Cumm. 383. ; 
| | Su bercden 1 
1] N a motion to ſet aſide a writ of bes, and Arr facial 
1 executed, pending a writ of error. The writ is no ſuper 
1 ſedeas, unleſs bail be put in within. four days. 4 
Felon T7 
4 "HERE the oarty eſcapes into another county, and the goods 
3 are found, the juſtices. of the county where the goods ate 


found may commit in order to trial in the county where the goodh : 
were found. 3 
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Vide 24 G. 2. c. 55. And vide 13G. 3. c. 31. 4. , 
Vide 2 & 3 Ed. 6. c. 24. | 


. en ˙ -A 


Lord Mansfield obſerved, if a capital offence-1s committed in the 
. colonies, Ireland, or Scotland, the court. will ſend them back, and 
not [fer them to be tried 5 And his Lordſhip ſaid there wes} 
a caſe in Strange, meaning, I ſuppoſe, the caſe 1 Fx. 646. 
12 G. Shelling v. Farmer for ſeizing an houſe in the Eft Ind is 
which it was held, being local, could not be tried here. 


-Smith's 
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Smith's Caſe. 


Smith v. Dennis, or Denniſon. 


A CTION for money had and received, Special verdi& found 


A at the aſſizes, ſtating that the defendant is poſt-maſter of the 
wn of Hungerford, and that the plaintiff is a reſident in the ſaid 
on. And that in the ſaid town there has been a poſt-office for 
the conveyance: of letters ever fince and long before the ſtatute of 
Ven Anne. And that the reſidents in the ſaid town paid for the 
livery of letters at their houſes a penny, over and above the rate of 
ſtage, for each letter ſo delivered. And that this had been paid 
bj all the inhabitants of the town, except one family, who refuſed 
v pay, and, after five year's refuſal, had the letters delivered with- 
aut payment of the ſaid additional penny. And the jury find that 
the faid penny, over and above the rate of poſtage, uſed not for- 
nerly to be paid, but the letters were delivered gratis. And that 


te ſaid demand of an additional penny was introduced on a change 


 poſt-maſters. 


And that the plaintiff had a letter dehvered at his houſe, and the 
«ditional penny, as aforeſaid, demanded by the defendant, over 
ad above the rate of poſtage, which he refuſed to pay; whereupon 
the defendant refuſed, to deliver the letter, until the plaintiff ſhould 
lave paid the ſaid penny, which the ſaid plaintiff did afterwards, 
on the defendant's ſaid demand. And that the ſame is the money 
kr which the action is brought. | - 


And the jory farther find, that the defendant deſerved the ſaid 


ſenny, as a reaſonable recompence for the delivery of the ſaid letter, 
leſs he were bound to deliver the ſame to the plaintiff, fo reſident 


n Hungerford, at his houſe within the ſaid town of Hungerford, 
vas, But whether he were bound ſo as above by the plaintiff in 


g plea alledged they ſubmit to the court, and conclude in the uſual 
form, | 3 


The ſtatutes relative to the poſt-office were cited, which are prin- 


Wally 12 Car. 2. c. 35, anno 1660, the original act, but repealed 
9 Anne, c. 10, which is that ſtatute upon which the caſe prin- 
ally turns, and 3 G. 1. c. 7. making the ſaid ſtatute of Queen 
wy perpetual, and part of a general fund; and 4 G. 2. c. 33, 
wich was relied upon greatly in this cauſe. — — 


 Wjcfted againſt the demand, that wilbin the town the poſt-maſter 
vl to deliver gratis; and there will be no objection reſulting from 


ent of the town, for the larger it is the more letters will pro- 
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-- 754 Michaelmas Term, 14 Geo. 3. K B. 
| | bably arrive, the revenue will encreaſe, and with it the profits of th 
poſt-maſter, . : | 5 + , e 

Argued for the plaintiff— This is a queſtion whether the poſt 

maſter is bound to- deliver letters to the inhabitants of a poſt-townll 

reſident in the town, without any recompence, 


This-queſtion' muſt be determined by a view of the acts 0 


f par- 
liament relatbe to this ſubje& taken together. 5 par- 


1 ought certainly not to be detained till the fee is paid, 


| The proviſions concerning the penny poſ-ofic ill to 
queſtion, I 75 1 


1 Hil. The poſt- maſter does what in Barnes's caſe * it is expreſsly decided 
p. 21 5 they cannot do. He was bound to deliver the letter according to tha 
Poitmaiter direction, and could not retain it, inſiſting upon a fee. LE 
cannot detain | | | | | SM 


6 over on. 06+. pe Mansfield ſaid to the counſel on the other fide what do yo 


thing - = think of the judgment of the Common Pleas in Browning and God 
delivery wry child, upon the general queſtion? Surely it was deciſive. But if the 
ray} par- parties are diſſatisfied J will not exclude them. 1 oY 
liament. | 5 | OS | wy oY 
The poſt- The town or place is the word uſed ; the town is taken as the 
town e me place of delivery, where there is a town. 3 


+X 7 
oy 


limit of deli- 
OY * | | 0 0 7s . . 3 ; * 4 © | | 2 
If the great caſe is right it is deciſive; for this was within thei 
town. e | 3 


And he demands it as a duty; which in Barnes's caſe it was de- 
termined he could not do: No man can demand a duty without an 
aft of parliament. = 
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Mr. Juſtice Aon — That within the poſt- town the poſt-maſter 1 
muſt deliver: For that otherwiſe there would be no limits; be might] : 
refuſe at the next houſe. The inconvenience would be great to all; 3 

and I cannot diſcover the reaſon. . 3 


Mr. Juſtice Villes— That the court hitherto had avoided deter- I 
mining upon the general queſtion ; But that, now it came _ 3 
them, he could not forbear ſaying there was no doubt upon tna 
and concurred with his brethren. 7 ; 


JopeGMENT for the PLAINTIFF. 


* 


1 


* 
—— 


9 Quz in pari materia fiunt conjunctim operantur. 


— 


8 


„„ * 


"Michaelmas Term, 14 — K. 5. 7 


3 


. The caſe of Browning and Goodebild was in , term, 


Sek and Harris was alſo mentioned, which, it Goiris' by Sit 
nes Burrow's note, was decided on the ſpecial uſage of the place 
«ther than on the general rule, which appears to have been now firſt 
ktled in this court, conformably to the Wan, in the Common 
Fleas, 


 Harringron' 8 | Caſe. 


\HREE bonds upon a gaming contract, payable at different 
dates, with warrant of attorney to confeſs a Wann. 


"The obligee, to whom theſe bonds were given, put them into- 
rs. Harrington's hand, without notice of the illegal conſideration 
in which they were given, and without it's appearing ſhe was any 
my privy to the ſaid illegal contract. Whereupon ſhe ſwears, in 
kr affidavit, that ſhe wrote to the defendant, the obligor, to know 
nhether it was agreeable to him ſhe ſhould accept the ſaid bonds, 
ad, receiving no anſwer, took out execution upon the lame... 


And now, a motion being made to ſet afide judgment and execu- 
ton, and that the bonds might be delivered to the defendant, as be- 
ig roid by the ſtatute of Queen Anne, 


Lord Mansfield—lIt is true this has been decided on the ground of Securities up- 
4tegociable bill. f 8 | 5 oa a gaming 


contract com- 


ing into the 
lt is very ſwore: And I don't know whether it does not. more hands of a 


m to an innocent perſon than good againſt gaming. But ſo it has aten, 


without pri- 
® decided: And if you came in the formal way we would 70 vir, wall, 
ter. 


tho for a bon 8 


fide debt. | 
But when you come for a favour, we will not grant it * an But the court 
ent perſon; and if ſhe wrote that letter ſhe is innocent. 2 Lee 


fo games and penalties 12 R. 2. c. 6. anno gl, 11 H 4. Cod. W oa 
. | 


33H.8. c. 9. anno 1541, 400 P. & M. c. 9. 1 Car. 2. 
47 9 Anne, c. 14. 2 G. 2. c. 28. ,. 9. 12 G. 2. c. 28, 13 


25 | 19. Fe 3- 18 G. r rr e e. 24 
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g Clarke againſt Johnſon and. Co. 


ls was upon an aRtioneof afſumpfit for money had and f. 

"Ml } ceived, brought by the plaintiff, a brewer, to recover a ſul 

of money, againſt the defendant, keeper of a lottery office, upoelf 

the following caſe, which was ſettled before his Lordſhip at C 

- ball, by counſel en both ſides, a verdi& being found for the plain WM 
tiff, under his Lordſhip's directions, for 459 pounds four ſhillino lM 
and four pence. VVV HM 


"CAL 

« J. W. being a clerk to the plaintiff, a brewer, and receivini 
money from the plaintiff's cuſtomers to his uſe, and alſo negocia 
* ble notes, in the ordinary courſe of the plaintiff's trade, for th 
« uſe of the plaintiff, paid ſeveral ſums, (aſcertained in the verdia Mi 
and amounting in the whole to 459/. 45. 4 d. to the deſendani 
upon chances of the coming up of tickets in the ſtate lottery of i 
year 1772, contrary to the act of parliament of the ſaid year. TH 
plaintiff has given a releaſe to his clerk, and to the ſureties of h 
clerk, for the ſaid money, no part of which has come to the plain 
tiff's uſe, but the ſame is detained by the defendant, and not returned 
upon demand, | 3 


The queſtion is, 1ſt, Whether the plaintiff had a right to teco 1 


2dly, Whether the witneſs is admiſſible? 


It was contended that, to juſtify againſt the plaintiff, in an aQtiog 1 
for money had and received, upon an implied contract to return, you 
muſt ſhew the money was the plaintiff's property, and that it camd - 
into the hands of the defendant by a good right; and that he has Ul 

better title to keep it than the plaintiff has to take it back. 3 
13 CG. 2: = 5 
Contract upon the chance of tickets coming up declared null and 1 
void. | | ; - | | 4 


That the defendant had it by no title. 


He had it expreſsly againſt the law, which forbade to receive th b 
money, and expreſsly puniſhed by penalty, —_ 


ö a , 


— 


„ 


4 + 
Pd 


The defendant's claim can't well hold. 


„ 


The plaintiff's claim againſt them is a fair and honeſt claim, and 


. 


ge has a right to hold. 

Az to the witneſs... 

| An objection to credit to be left to a jury. 

The olaintiff i calling of bias was neceſſary: And he had a Holy. 
pcall him, as bankers their clerks, to prove a miſtake in payment, 


hough the clerk reſponſible. 


Qui tam, informer againſt Elliſon. 


Is to the objection that this witneſs is not admiſſible, becauſe 
urticeps criminis, in ſome caſes participes criminis are admiſſi- 
le. | | 


A man may ſhew his own turpitude. Tomkins and Barnett. 


cmplete, and for ever done with. 


Lord Mansfield —That caſe of Tomkins and Barnett has been a 
touſand times denied. ins 1 


fa man give money to bribe, and the agent bribes, he ſhall not re- 
Wer: For he gave it for an illegal purpoſe; he parted with it. Vo- 
mt! non fit injuria. Ex maleficio non oritur contractus. If any caſe 
bey ſhould have had frover upon tort; for there was no contract to 


hund an afſumpfit. 


en the oath apainit bribery was called to prove the bribe, 


This is an action to recover 4 591. 45. 4d. upon aſſumpſit. J. V. 
bk to his matter, received caſh and negociable bills to his maſter's 


try tickets. 


x declares all acts to the contrary mul! and vid. 


Michaelmas Term, 1 4 Geo. 3. K. B. ih 757 


keüides, the defendants have performed their agreement; they in- 
ied upon chances of coming up; the object of the inſurance is 


Mr. Buller — A man inſures a (hip, and, ſuppoſing it to be loſt, 
ks, The ſhip not loſt ; he ſhall recover upon an ſumpfit. But 


Lord Mansfield — There was a caſe where the perſon who had 


it, and, without the knowledge of his maſter, laid them out in 
Thea prohibits the thing, inflicts a penalty for the doing of it, | 
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The jury Bad a verdict ſubject to the opinion of the i i 
ther W. was admiſſible. | 4 RE Whe- | 


He was releaſed both by his maſter and his ſüteties. 


But at large the general queſtion is, Whether the plaintiff can fe 
cover upon this evidence, or upon any in this caſe ? $ 
1 know no rule that a man who ſays ſomething that is not pro- : 
Per of himſelf, is not to be heard where he gbes to prove any mate Ml 
rial turpitude in another. The rule non ef audiendus is, the jun 
will not credit him eaſily: There can be no ſtronger caſe than th - 
man who had taken the oath againſt bribery admitted to ſwear the 
bribe he had ſworn againſt. e * 4: ol 


This is in the nature of condiliv indebits, where you come to fe. 
covet hat in conſeience ought not to be kept from you. It is a0 
action in the nature of a bill in equity. : BY 


Nor is the rule of particep as Mr. Buller ſlates it. 


Two role: There are two ſorts of rules calculated to defeat fraud, one to pro- 
againſt fraud, tect good and innocent people, by reſcinding a fraudulent agreement, 
one applied to . Ried oh ** th Ber 40 Srevent avions doth - 
protect inno- into which they are drawn; the other to prevent perſons dealing ur - 
2 on equal terms from falling into agreements prohibited, by prevent 
the other to % ah ne er: An £2 Ek 0 1 
vrohibir thoſe PB ſuch perſons from taking relief againſt ſuch contracts. 3 
who have acted on equal terms, mutually againſt a prohibition juris poſitivi, from proving an offence wii 
which they are equally chargeable, and take benefit, againſt their own crime. 10 = 


In the one caſe there is an indiſcretion; and as we don't apply th 
idea of abſtract abſolute goodneſs to caſes of this nature, which 
will not bear it,. there is a fault. But you don't apply the rule on 3 
particeps criminis non eſt audiendus, but in pari deh&o potior eſt cn 
ditio defendentis. The crimes are not equal. Shall the judges not en 
force and execute the act? The act was meant to protect incavtiouany 
people. The caſe of Tomkins and Barnet, to be fure, is à pre ul 
dent, I won't ſay that the argument is weak, but it is not ver 
ſtrong; for it's ſaying that a perſon who avails himſelf of the necet: 1 
ſities of a man to take 10,000 J. and the innocent perſon are in the -” 
ſame condition. And where it is not par delictum, the perſon ©" 
paratively innocent ſhall not, for his fault or indiſcretion, be made 3 
ſcreen to cover the guilty, nor be deprived of tedreſs. E 


| The caſe of Boſanquet and Daſpwood is extremely ſtrong. 45 
Har dichte is reported to have declared that to ſay, the N 0 14 
equal would be to ſay that the cheator and cheated were the 140% Bl 
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jo the caſe of a breach of a poſitive ſtatute, made for political But where it 
wſons, no body is drawn in to inſure. The ſhops are open; the Ts the Tok 
| 5 | | 4 1 . 8 8 E 
fence equal: And at firſt-it ſtruck me that the plaintiff came in the dant heth the 
aſe of bis ſervant; could net recover. But thinking of it that beter fide. 
night and next morning I altered my opinion very greatly, And we An 1 _ 
have talked together upon ſt ſince. | | 8 clerk had ſued 
en OE Tied Þ bir a et fed wap ag 3 Eo for himſelf he 
| Gn | 25 3 1 could not have 
| 3 „ 3 ' recovered. 
Now whenever money, or any thing that can be aſcertained, paſſes where be 
without conſideration, the plaintiff, the true owner, comes in his own lawful pro- 
wht, no matter whether it be paper or caſh, provided it be aſcertained. Per 3 
ud in this caſe notes were more eaſily aſcertained than the bank- note the owner 


de highwayman had put off at Hatfield, and the poſt-boy changed it. Hall come 4 
| 5 e + af 35 * ee : 0˙ 
Jou remember the caſe of Reynoldt and Golightly, where the DON nos, my 


y was traced through ſeveral hands. In all theſe caſes the original fully changed. 
der may come as plaintiff, and ſay, You-came improperly by Vide ſupra. 
«it; you have no right; you cannot retain it againſt me, who have | 

* the tight. e | | 


[think this decifion may be of great ſervice to the public. It whoever en- 
my be ſomewhat difficult to.f#race, but wherever it can be traced ters into an il- 
t hall be recovered. In prohibited contracts, illegal contracts with- be e be. 
at conſideration, you take the money, if it be the money of the veft of it, 


taſter, ſubje& to his right to reoover it when it ſhall be aſcertained, ſubjeck to all 


rights, known 


And I think this contract was null; the property always .continued, or unknown at 


ud he ought to recover. the time, 

| | 5 VII which are 
73 | | | | -againſt the 
JUDGMENT ACCORDINGLY. contract. 


The King again Williams. 


THIS cauſe came on firſt at Guildhall, at the firtings for Lon- 
don, on the ninth of 7 uly, 1774, before Lord Mansfield. | 


0 a gainſt John Williams, publ iſher of the Morning- 


ting forth that he publiſhed a wicked and ſeditious libel in the 
Urning-Poſt, 15 ——, 1774: ** Let the world know that'Lady 
„ (with the name at full length) is far gone with child by 
ler hopeful nephew.” . . 


Argued for the proſecution. ? 


$.: 3 3 - Mr. 
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Mr. Serjeant Chun — Though a libel may be one though 4 

true, yet, I think, it cannot be the more innocent and leſs malie. 
nant for being falſe. This ſeems ſo. falſe, that I believe there ig f 
a man in the kingdom who believes it, or thinks there is the . 
ground to believe the ſuggeſtion. e bee At 


Whenever I read a paper of this nature (for ſo malignant an on 3 
I never yet read) it always occurs to me, and I hope it will to you : 
that the author muſt be ſome enemy of the liberty of the prelt z 
For no man can read ſuch papers without doubting whether the pref 2 
does not do more harm than good; and whoever gives cauſe tf 
thoſe doubts is it's worſt ene. dns, eee 
And if ſome means be not found for reſtraining the exceſs of ulli 
privilege within the bounds of decency and juſtice, it's moſt ze 
lous friends, as I ſaid, muſt begin to doubt whether it does not of 
more harm than good: And our property, with all our valuable conf 
nections, will be without protection. The caſe is before you, and 
I dare ſay you will think the proſecutor has done a duty highly in 
cumbent on him. And if you believe this paper to be a libel, an 
the evidence which charges it, you will inflict that puniſhment bi 
your verdict which juſtice requires. 5 p29 1 
Paper proved to have been bought at the ſhop of Mr. Milian 
and the duty paid by Mr. William. i 


| Lord Manyfield obſerved they had a right to read the whole if they 
pleaſed, becauſe it might explain. e 5 
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It appeared in evidence the N received a yearly ſtipend 1 : 
ſixty guineas, as publiſher of this paper, from the editors. 
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Counſel for the defendant Mr. St . Jobn—1 believe the noble Lort 5 
on the bench will ſupport me in ſaying that when the defendan 2 
calls witneſſes, to take off the preſumption which at firſt ariſes, th 
effect will be, if his teſtimony is credited, that the guilt imputed 4 
him is removed by the taking away of this preſumption, which 18 
ſome degree ſtands againſt every man charged with an offence. Bl 


la this caſe, as they were obliged to give ſome evidence in ſup 4 
port of the charge, they called a perſon who proves he bought i 


paper of Mr. Williams, which is a ground of preſumption to affec . 
Mr. Williams as the publiſher till we prove the contrary. 


If we prove Mr. Williams is not the author, is not the pa] 5 
not the editor of this paper, is only the agent, and ſells them |: i f 
ſhop, at the ſame price as the original editors; if a paper ol 1 
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(et has been left at his ſhop before he was up, and without his 
owledge of the contents, and he, as ſoon as he comes down, on 990 
baking into the contents, expreſſes the greateſt concern and indig g- 1 
qtion that ſuch a hbel had been ſsld, ſends back all the papers in 00 
js hop unſold, not even lends one to a friend, but refuſes this, Wk! 


toogh particularly requeſted, you will clear him of the intention, 10 


1d conſequently of the guilt and puniſhment, © 11 


The law as Toon as the fact is fixed infers the guilt, and leaves 
te defendant to ſhake the preſumption off by evidence. In the caſe Wits 
murder, a man is killed, and found to have been killed by the 5 io 

| 


vfndant: The law will never preſume one man killed another in- | 1} 
weently, in time of peace, and without legal authority from juſtice; 1 
kt it puts him on his defence, and he may prove that he did it ne- 10 
aſacily, for the protection of his own life; or that he did it acci= + 4 
tally, without malice or wilful negligence. And in either caſe 
he will be acquittcce. . 


do far from. malice to any character aſperſed in this paper, he N 116 
hews a juſt and honourable reſentment at the malice of another; ſo _- W 


ir from negligence, from the moment he knows the contents, and N £ 1 


u the very morning the papers came to him, he does every thing 
h his power to ſuppreſs the publication. re ” 
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Mr. Serjeant Glynn, in reply—Gentlemen of the jury, that Mr. 

Vilkams is not the printer, Mr. Williams is not the proprietor, may 
le fats, certainly true and conſiſtent with the charge before you. 
tis not a queſtion whether the evidence is inſufficient to prove him 
tpubliſher ; or whether there has been ſufficient to repel the pre- 190-5 
umption at farſt ariſing. As the pubaſher he ſtands forth; as the FLY 
ſobliher only he is charged. They are ſold at Williams's; they are 
lo fold at two coffee-houſes; and alſo at the editor's. 
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For fixty guineas annuity Mr. Williams, then, is content to take 
be chance of publiſhing what was given him to publiſh, | 
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The author is mentioned - who is the author? The printer who 
the printer? Who, then, brings all this miſchief to light? J. Mil- 0 
ms alone. The miſchief, however, is not extenſive: If ſome 

love got abroad the defendant cannot help it. They are all ſold 

ly in the morning :*# This I believe. And this order of not pub- Five o'clock 
illing might have been repeated by Villiams at nine in the morning NA e 
nihout harm to the ſale daily. And indeed if in this inſtance any ply the coffee- 

Mt of the fale was ſtopped, Mr. Williams ſuffers nothing by the W 70770 

6 ſtopped, for he has a certain ſtipend. The proprietors are no e kan 
Werers, for they have ſold a ſufficient quantity. The miſchief is not ſaid. 

ped, for the publication is complete in the morning, and no 

] Who thinks but is apt to believe, when he has once read ſuch a 


3 paper, 


2 
. 


* 
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paper, that he has read it once too much, A paper of 2 
ſeldom * into a ſecond time, any more than a ſecond 
2 N . therefore, juſt the caſe of the common publicatio of a 
11 * 4 b | 1 | . #7 | I's | 5 


h a fort i 
day. j 


Lord Mansfield Gentlemen of the jury, this is an information 5 
againſt the defendant for publiſhing a libel, ſet out by the informz. 5 
That it was publiſhed is not diſputed; that it was a very. grievm, = 
and infamous libel is not diſputed, .. „ 27 nl 


That the meaning is clear is not diſputed. 


But it is ſaid the publiſher did not know what it was, and ſtopped 


it when he did. This is ſet up as a Juſtiſication it any thing ; for 
nothing in nitigation comes before you; that ariſes in judgment. 


There are a thouſand things might have been a juſtification, bull 
this is not one of them. | e 1 


Williams is the oſtenſible publiſher; the | author does not appear 
the printer does not appear. At five in the morning it's publ:ſh-d i 
at nine Mr. Villiams comes down ; he did not read it: I dare (ay 
they never read a thouſandth part of what they publiſh. Are they 
therefore, to juſtify their publications, be they what, they will, be 
cauſe they publiſh they know not what? ll os 3 
If his ſorrow was honeſt and ſincere it may go very far in nt 
gation. There is no certain. puniſhment affixed ; it depends upon 
the circumſtances and malice of the criminal; but it can be no le 
gal juſtification. If you are ſatisfied with the evidence that he wal 
the publiſher you will find him guilty ; if otherwiſe you will acquiGll 
him. | | 4 9 


Jury, without going out, found the defendant guilty, 


And now, in this preſent term, 22d of September, 1774, judg : 
ment of the court was prayed, | 3 


- 


liſher, but takes a ſtated ſalary of 60/, that he always wiey 4 4 
ſpect the papers at five in the morning, but was, unfortunate N e 
ter that morning. That on reading he diſcovered and mo wo 
| hurt with the contents; that he immediately forbade the la 55 m 
refuſed to let any body ſee it. That he deteſts the publication; tba 


ill ni | icati erc Wa 
he knew not till nine on that morning of publication that th ie 


In mitigation it was offered by his counſel, that, he is not pub 4 


yay 
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och an one in that or any other paper in the world. That he deli- 
n it out, and is not the only publiſher, for that they are delivered 


abe printer's- 


On the other ſide — That he took the ſalary from the publiſhers; 
ut he muſt take it ſubject to all the riſque and all the conſequen- 
x: And that inſpection came too late for an excuſe, when he had 


the papers go out of his ſhop. That if he was unfortunately ſo 


ke vpon that particular morning he would have an opportunity now 
d profiting by the judgment of the court, and either lie in bed 


[am not at all clearly ſatisfied that a number of people, with a 
tor of divinity at the head of them, are authorized to publiſh ſuch 
itings, by hiring a perſon to ſtand out for them. : 


The liberty of the preſs is a very great advantage and ſecurity to 
noſt injurious attacks upon private liberty and tranquillity. 


It is not ſufficient that a man riſes later than his uſual time, ſees 
pernicious publication has gone out of his (hop by the hand of 
ls ſervants, acting in the courſe of ſale under his authority, and then 
adeavours to ſtop the reſt, However, though it does not juſtify, 


nd ordered no more ſhould be fold, and refuſed to ſuffer it to be 
ad, on this conſideration the court mitigates the fine. But, in or- 
lr to example, and to reſtrain ſuch licentious attacks upon charac- 
io, and to prevent the general miſchief, the judgment of the court 
„ that you pay a FINE of 100 J. and be impriſoned for ont A- 
DAR MONTH, and until the ſaid fine be paid. 


Ccodright, on Demiſe of Carter, v. Straphan and others. 


5 was before his Lordſhip at the ſittings after Trinity term 


R laſt at Guildhall, and now came before this court on a motion 


ion of the counſel who attended. 5 5 


I „ 5 Eject- 


wr public liberty: But it is frequently abuſed to the purpoſe of the 


ſt, as it appears you were ſorry when you found it was publiſhed, 


ua new trial, which the court took time to conſider upon ſuggeſ- 
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elly, without being concerned as an agent for news-papers, or uf þ 
iſe take care at leaſt to publiſh nothing for the future without re- 84 
ing, that if he choſe to ſuffer a publication to be made through Hr 
ls hands, he muſt ſee that it was innocent, or abide the event of HIRE | 
is being otherwiſe at his peril. 14] 

Mr. Juſtice Afton delivered the judgment of the court. You ſtand FR! { 
amicted of a ſcandalous libel, charging a gentleman and lady with 11 f 
very atrocious crime; without ground, and, as you acknowledge 04-4 
0 your OWN belief, unjuſtly. | OY ry: | 1 
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Ejectment as widow of one Carter, title from one Roberr,,. 
Plaintiff had been in poſſeſſion: To prevent bar from length ibn | 
they offered evidence of a variety of acts to provt that the boſſes, | 
of the plaintiff was a ſpecial qualified poſleflion, as rece; 
the defehdant's title. „ ne Hb mat "Ig _ 


On the other ſide— That by indenture between Carrer ang 1; 
wife on the one part, and Greeney on the other, reciting that E. Co 7 
ter, from and after the deceaſe of Mary Trevor, widow and reid 
of Roberts, was, under the will of Roberts, entitled to a meſſuage o | 1 

Thames wharf, in the city of London, and alſo to three meſſuages 15 
Reading, and truly indebted to Greeney in a ſum. And Greene bed 
farther agreed to ſupply 144 /. for the ſupport, ſubſiſtence, ſupply; 4 
and maintenance of them and their family ſo long as Mary Trevi 
ſhould live. They grant for a term of ninety-nine years the hond 

and premiſſes at Reading to Greeney, his heirs and afſigns. Covenant 
by: the huſband that he will pay the ſums mentioned, principal andi 
intereſt, and that until ſuch payment it ſhall and may be lawful oil 
and for the ſaid W. Greeney, his heirs and aſſigns, to have, hold 
and enjoy, and to receive the rents and profits thereof, for the tern 
of ninety-nine years after the death of Mary Trevor. = 


After the death of the huſband Mrs. Guide gives a receipt. 


« '24th of June, 1760, from 1755, caſh received from H. and I 
« J. eſtates, deducting taxes and repairs—125 /. from the Reading 
« due to me, 79 J.“ | *Y 


She afterwards gives an order to her tenant to attorn to Sounder 
and S. executors of Greeney, the mortgagee of the premiſſes, ho hadi 
not before poſſeſſion of the houſes in Reading; and to pay rental 


She ſurrenders poſſeſſion of an honſe to the executor of Grey 
by indenture, and ſhe calls him mortgagee thereof, = 
Lord Mansfield — This was contended as very ſatisfactory evidence 3 
of an acceptance of Greeney as tenant during the term. 3 


On the conſcience and right of the caſe it truck me very fir og. 3 
To be ſure 0 <w6man can join with her huſband in a deed without 4 1 
fine ; but no man who can perſuade his wife to join in a deed, _ 3 
not perſuade her to join in a fine, therefore it is mere form, and the 9 
defect of form ſhe may ſupply by her acquieſcence and aQual acetp- 
tance when in her own power.“ 1 


= 
. — 1 
93 
— ** oo 


6 


1 N 1 1 X - TLY 1 | I 
#* Licet diſpoſitio de intereſſe futuro plerumque ſit inutilis, tamen fieri poten | 3 
Declaratio przcedens quæ ſortiatur effectum interveniente novo actu. * I 
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he money borrowed and lent for the ſupport ſupply and main- 
tenance of them and their family ; and lent with a very kind inten- 


fon. | | | if 


| thought it very much againſt conſcience that ſhe ſhould tike 
the benefit and avoid the gy 


1] am extremely glad it has bn ood; I think it very 1 
the counſel ſhould adviſe a motion * the verdict, rather than a 
new PSs | | 
When this came firſt before me, Mr. Watlace argued upon the 
wthority of leaſes whether with or without rent, that by — of 
alte in one caſe, and acceptance of rent in the other, ſhe may 
wofirm a leaſe which ſhe 1 02 have N : 
It is ſaid that theſe caſes tre exceptions to the general rule, which 
ſys, that the deeds of a woman are not voidabie but void; and that 
thus, though a great many years ago, the court would 150 ſaid 
they could look no farther, they ſhould now fee the ſubſtance, it is 
wt a leaſe but a mortgage. It was for the advantage of agriculture, 
nd benefit of tenants, that the leaſes were allowed. This diſtinc- 
ton we think frue: That the woman ſhould only. ſet aſide leaſes Vide the caſe 
when diſadvantageous to ber; and that we are to look with the, 1 


Atkms, in 
ke eyes upon this as other caſes, and ſee into the ee * na- Sir James 
ure, | Burrow. 


What then is this caſe in ſubſtance and real juſtice? And wot i is 
t with reference to law and authorities ? | 


Pert. 154. © If a femme deliver to me a 1 as her deed it is 


„ud, and if her buſband afterwards die and foe deliver the ſame 
gerd, then it is good. | 


Are then the acts here amounting to a delivery ? I think we e have Comment on 


Uthority they are: Co Lite. that a deed may be delivered * Words B. . * 
vühout actual delivery. 


ſupra where 


Rall's Abr. If a femme covert execute a deed with her huſband, _— 


x The the death of her huſband ,he delivers this deed, it is 
00 * 


What then is the caſe ? 

The defendant is in poſſeſſion of the mortgage, me declares her 

Nender, ſhe accounts to him as mortgage; the act with reſpect to 
| 1 the 


5 the caſe 
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upon the delivery of the deed. 


1 moiety claimed under the will of one Perkins, he gives to each YT 


F. T. agreed to hold during the life of M. T. and E. S. I. J. dd 


whom the plaintiff now claimed as being entitled from the length 


by M. J. or any claiming under her. 


left it to the jury that they might preſume actual oufter upon the 4 


without an eſtate, the others were joint- tenants. And upon forty! 3 


limitation to run upon without aftual ouſter ; but it is good to leave L 


the poſſeſſion of the houſe at Reading, is a confirmation of the & 
as to that; and a confirmation of part, is a confirmation it by 
whole, We think therefore, there are grounds enough upon thi 5 
caſe to ſay, that the deed is ratiſied and confirmed by the wife ”y 5 
the death of the huſband; not upon the diſtinion of leaſes, ba 


Taylor again Fiſher and Others. 
T ORD Mansfield reported the caſe,—EjeQment of an undiviaegM 


of his two daughters the undivided mojety—to them and their chi 
dren of their bodies begotten or- lawfully to be begotten ; and if «i i 
ther ſold her ſhare, the other was to have the moie ty, nothing turng = 
upon that; after this there was a deed of partition 170 5, by hic 


ſome years before E. S. and he in 1734. F. T. held over, under 1 


of time to preſume an actual ouſter. 


* # 
+ 


From 1734, this eſtate had been held ſolely without any clam 


In 12 or 14 the eſtate at Toffenham came into other hands. 1M 
circumſtances. 
Argued for the plaintiff—Theſe parties were tenants in common - 


years poſſeſſion the jury did right to preſume an actual ouſter. BW 
There is no need to ſtate caſes of preſumption from length of time 


ſurrender on a leaſe; livery and ſeiſin. 

Ia this caſe of tenancy in common poſſeſſion is no. bar for the 1 
to a jury as preſumptiue evidence. 

Epſom againſt Shackleton, Yorkſtire aflizes. 


It was contended there, that being an eſtate where the defendant} 4 
was entitled to the whole, the evidence of an adverſe poſſeſſion ' 1 
receipt of rents and profits of a moiety was not ſufficient, when | ; 
father had been admitted and his anceſter to another moiety. An 
Mr. Juſtice Blackſtone ſaid, that the ſtatute of Queen Anne, fe g 
caſe of ttechold, was a material circumſtance in the caſe, and lng 9 
time a paſſeſſion for forty years. I am perſuaded the court 8 i 
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ke of opinion, preſumprion of ouſter was well warranted WW 
will made 7690, A ement wy 5, to take during the life of 2 
ucrender about thirty- four. 
That there was no perception of profits during forty years. 


Tenants in common are as if ſeized of ak eltates as to this 
anfideration. 


lt is WET that the one of two a held poſſeflion ffey 
jars, and contended that the daughters were tenants in common, and 


does not hold againft the ſtatute of inen 


rey ſtrong. 


Mr. Dunning on t 0 other 6 Je—There | b no 1 I think 
an be made, to take this out of the general rule. I think the 
plſeſſion of one tenant in common is the poſfcfſion * the 


alter, 2 
The party in Aeon being under age and a minor, the could 
ot in 1715 do any act to the prejudice of the eſtate. 


The law does not ay the poſſeſſion of one ſhall be that of the 


. for a limited time, but to the end of the world if neceſ- 
uy, | 


There is here no adverſe poſſeſſion from 10 at leaſt, if not 21. 
How can a copybold differ from a freebold? ? The copy holder ad- 
nitted only to a moiety, this proves his title, The defendant was 


ay entitled to a moiety, which in the year 1734 is ſhewn to have 
deen in him, and the other * in my client. 


an unlawful and tortious act as in this caſe of one tenant againſt 
Uther, cannot be preſumed forty years after his death, 


K your Lordſhip be ſtill of opinion, the jury, who eh no 


jugment, did right in finding by preſumption an actual ouſter, and 
i it can be preſumed, and that there were circumſtances to pre- 


laut lay the jury were 8 
This 


therefore the poſſeſſion of one is the poſſeſſion of the other ; but this 


Lord Holt ſays, ſorty years receiving rent, with no demand, ſeems 


ne it, then the finding is right. But, with all poſſible deference, 


2 8 
— — _ 
— — 


— — x? 


IEEE Sn ——.— 


2 — 4 
— 3 — — — gy. 
— — L 

> _ * * — — 

. ub Se 
> — — 


F 
—— — IG re 
-- — — 


. I, 4 Ie 


3 


5 n 3 ey — 
2 * — Þy * —— by N * * — — 2 of Oe ew. JE 

— _ x ” . e ris - — — — - — - 

: — * * 5 — U pe * — — — i ee — T, > * 
Sher + a ns rates ah ab n 1 S ky x 88 — > 2 = — "a — I 1 

42 7 WE 14 K — — * 1 CY is — 2 - 

. Sen * —— x 03 LB 4 - ron,» + as, Z Er TT 2-4W. 
a * 2 * 1 Sn * 


- * 
+ 
en 
— — Þs 


* © we * way, "is * 
oy þ _ — — — = 
S <TD” IS = = 
3 SBS SS eee D 


44 8: 7 46h 


222 — — — 8 * 
as ho - — 2 = Ae — 9 vs y 2 F <a 1 * — ge. XY _—_ * p * . A 
o_ os pes OS . S 2 r 3 _ — 2.4 —— * wy »$ 2 * __ . 4 ? OY * 9 5 3 0 * 
IA. r —— — 3 8 — W 2 2 3 oo ng 8 * — ap Hh 1 * — 27 72 — - F . . — 2— — n — — 4 n 

2 e 8 — — — — . x EI ˙ LENT S 6 2 —.— i eg LS ons OS one D EIT —— = — - — * tes rr * 5 

1 = a. — — — — * gov nou 1 _ wy — — - — > 2 N — — * EY - - a - L 

be - 1 7 þ Pb 8 8 — * . i N > 5 7 CR — rr —— Ae —— B 
Ce — —— 6 2 . . 5 , 3 * — . ” — 0 So 2 — TIC - yu a> 
N - Y * 5 - 2 — abt 2 222 0 © 2222 Y 1 + * * 2 7 7% - 4 : F + "= Mf 2 - 2 — — i - - b — 
e :2# N r — ns ns , - W's . — 5 . —— 5 5 — on ns. — - — X72 * - . = — - rin a 5 ? 8 8 : — 2 OE —— - 
« S % = 25d 2 ? — — 2 RR - -, - — 2 - 2 — = — — — — —2 — — 2 
— 4 - by — . N dah . * ? 232 — — : 3 N — n . 5 : - _ e — 
— — Pm * - — - — "= + E - > -_- — bs — _ FRIES * — — - . o_ E 2 * — — — * "= — = — y — - £4 * Wo, be 8 
— 5 — — — — 5 a 8 / nn * 2 bow « ” mo . — % a * _ — * — — — — — — 2 2 — 1 — — — — 2 be — > 2 > \ N : 
—— . bong 4 — — < PAO w . : 2 » 3 > _— 8 CRIT D — — ne 2 3 — —— > — : 2 R SI 4 2 — 2 SS ——— 1 5 


F 
A - q 3 wn 
„ USES £ 04 * ” DOTS LI we naptn—p ds 

2 " 22 * — SY 2 
. — — v — * — 
co GEES wh © > Ea crc I Ie, 
—— —— % 2 * 1 2 * * — * 
* 8 — 2 — . 


x Ep 
” — 5 
— 5 
* * ” 
* i= — LS 
=> * : 3 ” F Kaba Bb Rt, 2 a h * * * 2 — 
* - . 4 * — 2 = 2 n - — 82 . 2 9 . ws — X — 5 * * 

— — 2 — —— - - . . 3 . 8 : F << 2 > DF. * 2 : 2 2 TI kh 
„ 2 wy _ % ES „ A 1 og ne As 32 = 2 ä 7 r r. - Mo = - 
7 3 25 . I > > - 2 : 4 ——ů— N Ups HA SEE. - og FI © Toe 1 ee ak neal 
A — — — * — . ; : g 8. 3 

- . 


7 " x 7 - * = - 
3 4 N IRS * £ 
. 2 
2 1 r — — 
* * + 2 
— — 5 — - 2 


- if 
LE 
CO 
W 
* 


* 


1 . dd. n — 
. — 


— — — 5 _ - = EY n . | 4 * ' 4 | 4 
| 6 is , : "EH % o * = _—_ 
1 : ? | | " 1 . ; W „ . 
768 Michaelmas Term, 14 Geo. 3. K. B 
* 1 * b 3 6 l * q 
T o 5 g = CY g 
F , 9 Y ; Ll 
* 1 — . „ & 1 
; f þ | >” ! 1 4 9 8 


„ my opinion; ahd if your Lordfhip upon conſiderate 
ſhould be of that opinion, I ſhould pay your Lordſhip a very il 
compliment, in tuppoſing you. would not he as ready to decide d 


. * * 


that fide as on the contra x. 


Reeding and Reyley Salk. 423. Limitation never 
man but where, he. is aBtually ouſted or diſſcied; and therefore a te. 
vant in commoꝶ may diſſeiſe a man; it muſt be actual ouſter anc 
not perception of profits, „ 


Actoal ouſter | FL, 3 das 8 1 J : | 
oe Loxd Mansfield — It is moſt certainly true, that I told the jurylf 


putting out by they Were warranted t6 preſume an adverſe poſſeſſion and ouſter o 

force of band? the other tenantin common“ Some ambiguity atiſes from the ter 

| mow 4 * of actual ouſter, as if puſhing h 1 by the ſhoulder was geceſary. 

holding over Ss er LC ou 

1 by. * f The ſingle act of holding over a lengeh of time gan give him aq 
muſt have title 3 but tenant guter vie holding for twenty years after th 

deen adverſe, death of ceſiuy,que Vie, is a bar. Tenant in common holding e 

| Ke _ el namine can never bar, becauſe he holds only q ſuppprt of his right 

| preſumptive If he acknowledges the other party as tenant, and Rays he will pay 
evidence of him the money, there is no adverſe poſſc ſſion; nay is ſaying he will 

_ actual oulere, not pay him at the time without denying the titlè: But where he 
dieenies the title and keeps poſſeſſion againſt it, there is an adverſqſ 
* poſſeſſion, and ouſter. Has he held in this caſè by adverſe pol 


leffion?, The poſſeſſion has run numberleſs years. 
* 9 | | OS | Os 


I continue of the ſame opinion as I was at the trial. 


That the forty Mr. Juſtice Aſton— J jere have been various opinions what (hall 


143 | ve off ih» F | 8 
iy In on the be an actual ouſter; and what poſſeſſion ſhall be the poſſeſſion oi 
„ circumſtances ONE tenant in common for another: I think it is while he takes th 


4 of thiscale. profits as tenant in common. The difficulty ariſes from there be 
+ Was a bar. | ; 


ing a time in which there certainly was a tenancy in common 
What is the bar? A forty years poſſeſſion; and very rightly, 10088 
otherwiſe nothing: would be a bar. _—_— c 

| * ih | | | 

"oy * 1 5 
This is not a bare preſumption, I think, but an actual bar. 


I think that the evidence is proper to be left to a jury ; and thera 
is not a tittle of evidence to find a tenancy in common for forty jeu 
back. 3 5 1 3 

Mr. juftice Ville — This caſe muſt be determined upon its 0" 
circumſtances. If there was a right it was at the time of tlie _ f 
of T. S. and if for thirty-ſix years there has been no claim, _ I 
dangerous, after ſo long quiet enjoylhent, to veceive a claim. 
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of N II ouſter, | think * Force of the. be 
fle poſſe ſſion | is 270W agual ouſter.” And the idea not to be extend- fatute of | 
f f 4 h h h Queen Anne 

Ig fiace the ſtatute O een, une, hic as C eye the remedy, 2 to what 


aire actual gentry to $3 G | | « Jhall be actual. 
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. x 9 Se $ ry a the tenanc 
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ut actual quſter, 5 fix 
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| take adveſ poſſeſſion for ic years 
the riet antienfWſenſe of an «pa wh 
cy in common. N 


Mr. Jaſtice * Faburſf—Here | is a poſſeſſion, of for NG wi 
py tent or profits Men, I think that, this was ggo ar 
yy to projume any thing to deſin K e defendaft 
nigut either / e an actual ouſter), ory Y ng 
k th: York} ie Caſe, it is not b 

he been my opinion“ It hid not come p 
das whether the plaintiff Was barreduby t 
The court were __ g preſurg, the /ury ue to preſume.” Agd 
tink they did t tin this caſe, to pteſume every g WI 
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[* you come to to enlarge trial fo" wang witneſſes on no 808 
you ſhould be ready to admit all n facts, wes are of a 
dure to be proved 2 witneſſes 80 25 42 * 
You muſt ſhew abs 11 want of 4 erial nitnellF us net” -- 1 » 
ben contrived and thought oft as an argu nt to put ofthe trial, 
lthey might have applied earlier, or h te be any apprehenſion 5 
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in the ſecond clauſe fays that no action ſha be brought 8 . 
aby defendant upon any ſpecial promiſggto anſwer r the 4b of 
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Argued againſt the rule—that the court w 
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A man's reputation is hurt, and that vgry eaſily, be it Wer f. 
' , found ; his character in his profeſſion, which concerns him bi hly 
both with regard to his good name and œobrt, and to his *. 
of ſubliſtence, is injured—no man can ſay how far: Nor can » 
man eſtimate the ſenſibility of the perſon injured, and reduce the 
compenſation to a ſtrict ſum, not to be exceeded, in pounds, til 
| lings and pence, let twelve no men think of it as they may. 
& , Second — Whether this were e proſecution without four 
1 dation, the jury were competent judges, and have found thi it uns; 
and mite eds not be ca, Ice but may be iaplied from de. 
” SL « ſtances. The declaration aftgg verdict that he would attack him 
1 g gain ſeems evidence of malice, and of a deſign to ruin him in his 


profeſſion. 
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. damages? * 
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4 2 9 1 it down a new trial will reprobate, in the citcumſtag 
$i 4 res of this caſe, the deciſion of the jury, and will be telling whaÞ 
5 ever jury ſhall try it again, that the plaintiff's reputation is not worth 
5 any damages in the leaſt conſiderable; or it may be thought to fg- 
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3 nify to them, that they ould %% ne damages at all, 


On the other Hd That the jury will not take it as a reflection 
upon their verdict ſince they hag evidence, which if they could hae 
read it upon the trial, might have made it unneceſſary to come 10r à 
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That with a proper aſſignment the indictment might have been 
* ſupported ; and that it had never been decided upon the-merits. 
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the plaintiff, He is a ſcoundrel, and 1 will prove it; the Bi 
count alſo charges words of defamation. Ba e * 


granted on account of excgſie damages, where, they. might be ff 


and wnreaſonably heated, or otherwiſe under a corrupt influence, 0 


a matter of uncertain damages, there ſhall be a ne trial, becauſe } 


Jury, the feeling which the plaintiff may have of it, the degree 


_. would receive them again. The jury found the plainti 
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Verdict taken upon two counts, one of which is, for ſaying d 
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The only ground is of exceſſive damapes* And though 1 wout 
be very ſorry to lay down a rule that "mv new trial would ever 4; 


enormous that it would appear their minds muſt have been unjuſt 


have taken in ſomething by miſtake to the damages which by lay 
they could not; yet I do not think it fit that this court (hall Gy, f 
the court had been to fix the damages they might have given 1 
or a jury might have given leſs. 1 


| The court will not judge by a meaſuring caſt, whete matters, pro 
perly for all parties, have been left to the ſound diſcretion of a jury 


| It is enough that it may be, ſupported upon the general circunſian 
ces, (and there are no ſþecral damages aſſigned) the nature of the; 


evidence of malice, are all circumſtances properly left to a jury. 
I remember, fince I ſat here, an action by a very poor man, f 

a charge of criminal converſation with the plaintiff's wife. 0 
a motion for a new trial, on account of exceſſive damages, new tri 
was refuſed. f And ſo in the caſe of a very poor ſervant of 8 
— — , who had received from his maſter 1 50 laſhes, at 

there was evidence that he had ſaid that for a very 7rifling ſum 
if 100 / d 

mages. They reſented the bebaviour of his maſter ; they exerciſe 

their judgment accordingly ; and the court would not grant à ne 
trial. 5 e i 1 


o 
- 


This is not the caſe of the greybound,* of the value of which d 
court could form an eftimate, and ſay they have found forty tim 


too much, And it was upon evidence, and the Judge not diffat 


1 Mr. Juſtice Aſton—That he thought the caſe of the grey bo 
went upon this, that they had thrown in aſſault and battery, 3 


— 
— 4 


1 Alluding, 1 believe, to Berkeley and Milſurd, above quoted, wan x 4 
gave 5001. damages. The defendant had a place of 504. a year, 45 M2 
Exchequer, during pleaſure, which was his whole ſubſiſtence. 5 


* Seale and Hunter, about two years before, where the jury found eighty pour 
damages. | | | Fo 
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qher matters which the plaintiff had not laid in his declaration, and 
{which they ſhould not have received evidence, © © 

That damages might, indeed, be fo evidently exceffive as to be 
« ahde : But that the court had frequently refuſed it where there 


no ground of miſtake or unregſonableneſi. 
The damages here are ſaid to be exceſſive; I don't know they are. 
v truth who will prove it. He ſays, that the plaintiff is a ſcoun- 
jel, and he will prove it, and this of a man in a profeſſion—an attor- 
xr, and in that public manner, and after verdict. one 


RULE DISCHARGED. ©! 


Curia Cancellaria. 


2 Lord Chancellor Apſley, aſſiſted by Mr. Juſtice Blackſtone. | 


bery of an abridgment of Dr. Hauleſworth's Voyages. 
The Lord Chancellor was of opinion that this abridgment of the 
pound an injunction, 


That to conſtitute a true and proper abridgment of a work the 
wole muſt be preſerved” in it's ſenſe : And then the act of abridg- 
nent is an act of underſtanding, employed in carrying a large work 
no a ſmaller compaſs, and rendering it leſs expenſive, and more con- 
renient both to the fime and uſe of the reader. Which made an 
iidgment in the nature of a new and a meritorious wor. 


That this had been done by Mir. Newbery, whoſe edition might 


read in a fourth part of the time, and all the ſubſtance preſerved, 


ad conveyed in language as good or better than in the original, and 


1 more agreeable and uſeful manner. That he had conſulted Mr. 
kſtice Blackfone, whoſe knowledge and ſkill in his profeſſion was 


uiverſally known, and who as an author himſelf had done honour 
b his country, 


That they had ſpent ſome hours together, and were agreed that 
u abridgment, where the underſtanding is employed in retrenching 
iuneceſſary and unintereſting circumſtances, which rather deadea 
e narration, is not an act of plagiariſm upon the original work, 
Nr againſt any property of the author in it, but an allowable and 
*i!orious work. And that this abridgment of Mr. Newbery's falls 
hin theſe reaſons and deſcri ptions. Ks 


There. 


0 a bill praying an iojunRion againſt an edition by Mr. New- 


work was not any violation of the author's property whereon to 
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Therefore the bill praying an injunQigp ought to be diſinifia, 
BET DISMISSED: ' - 

| The King againf} Woodall. i 
. 3 JF HIS cauſe came on at Guildhall 11th of Tu, 1574, befor 


L Lord Mansfield, at the fittings for London, in the King 


It was an indictment for a libel on the revolution, and on * 
perſons of King William and Queen Mary. 5 


TY . It was argued by Mr. Hardinge for the defendant, to this effect. 
to rellect ol I never yet heard that barely to attack the government is a ſcandahu 
government, and ſeditious libel. e 3 E 
if it be done | 

in ſuch a man- 


ner as is not I Can't ſeparate from the idea of a ſeditious libel the tendency tq 
likely to ex- excite ſaditian. I may be on very flippery. ground, being not (@ 
Lite ſedition. verſed in the niceties of law as to be able to pronounce poſitively ; 
but J take it there is no certain definition, from the nature of he 
thing, what ſhall be a libel: That wilt be ſo at ſome times which 
is not at others. But that in general a libel muſt be calculated to 
excite ſedition. 1 „ I 


— 


Juſt at the time of the revolution it might have had this effed, 

when men's eyes were not ſufficiently opened; it can now have noj 

other than to make the readers laugh at the abſurdity of it, or pity 
the weakneſs. FIG | | f 


An author of note ſays it is a very groſs miſtake to ſay the King 
is the third eſtate ; biſhops are the third eſtate, and the King is ſu- 
preme. over all. 


However improper, this is ſo nonſenſical a diviſion that it can never} 
excite ſedition. And of what is ſaid here the ſame may ſafely be. 
affirmed. : 4 


As to perſonal reflections upon Villiam the third, it is conceitable 
he might have been a very bad man, and yet the revolution a ver 
excellent and neceſſary work, Sir John Dalrymple has not been mJ 
raigned, and yet nothing can be more injurious to the characier G | 
William. Throughout he gives him two ſuppoſed reaſons for even 

thing he does, and conſtantly aſſigus the worſt as the true. 


Ay 
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It is the beſt work that e ever hey b oubliſhed upon the laws ak 
voſtitution ; a moſt elegant, accurate, and ſyſtematical work; yet 
he coalders the revolution on oy confircd hen av but without 
blame. DG e le e Saas 6 274 

An author of very great merit; nd alien to e government; 
las aid a thing more injurious, to the revolution, where he calls it a 
pk in point of fact; 105 this author 18 "not 1 br of cen. 
„ a6) 55 . 

However I may ſucceed upon the obey grounds, there is one, I am 
* I ſhall ſucceed in at all events. * 


? 


cannot find but on the whole. 


This day cighty-four years is not an æra applicable to the revolu- 


lan, which is known to have commenced | in 1690. 


l at the end of the 


"HY TER revolution, 3 r 


tformation. How glorious revolution? Is it not more conſiſtent 
with the purport of his letter that he ſhould call it graceleſs rebellion, 


üppoling bim to take his premiſſes as admitted ? 


A paper cannot tend to excite ſedition, of which Mr, Attorney- 


aeral could not find out the meaning. And I contend the mean- 


If foch thing 8 be a curſe the revolution is da cürſe. The 
anection being he. if the things did not exiſt then the revolu- 
jon is not a curſe, if Hep are "xs. * beneficial then the revo- 


You are to be ſatisfied that all the undellddes laid in a the urch That the 
lon muſt be exactly as 15 are explained: Some are not neceſſarily Wr A and 
ie, and ſome neceſſarily f. alſe, If this be ſo you muſt acquit him: l 
for your verdict muſt go upon the whole; the judgment muſt follow ſoffcientiy 


lt; and there can be no ſeparating the guilt a aftet wards: 80 that you fome fall. 


ng of theſe words and dates is ſometimes palpably miſtaken, and 


u other times far from clearly diſcovered. 
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I the dates you mult ſee the author meant what was imputed to him. It is nc 
do not pre- that he is accurate as to dates and hiſtorical facts. You mult ſ«i 
ciſely anſwer 
it is not mate- 
rial, if the 


meaning is 
cleat. 
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in ſome degree of danger, when ſuch a ſtupid performance is 0 A 
lemuly attacked as dangerous; as friends of the government, a un- 
ju ſentences caſt an odiam upon that; as friends of law and of 
liberty, which alike require that no man ſhould fuffer upon a vague 
and doubtful interpretation of his wordes. 


in the information as a falſe and ſeditious libel on the revolution, 


if that fall the whole ſuperſtructure falls wit 
that have been and are enjoyed in conſequence of it. 


have it's effect. The dullneſs of the authot, or the good ſenſe nc 
Honeſty of the readers, with the firmneſs of government, may al 
equally fruſtrate this: But the author is not the leſs criminal for do- 
ing all the miſchief he could, and intending more. 


Mary, not in their perſonal 
being an unjuſt and wicked act, this, certainly, arraignstherevolatio 


William and Queen Mary were proclaimed. King William landet 
in November; but it was not till after the convention, ſome mont 
| after his landing, that they were proclaimed, If you thiok thil 
meaning of K. W——— and Q. M 


you will find him guilty; if not you will acquit him. What ui 


1 apply to-ybu as fend of the liberty'f the pref vieh ap 


5 


* 
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Lord Mansfield Gentlemen of the jury, this is 4 paper charged 


The revolution is the baſe on which the Wen conſtitution reſts 
fg 4 4 . 
At, and all the blefling 


. * 


It does not follow that the libel muſt. be ſo cleverly written as te 


If you find. that it ps King William the third and Queet 
character, but as dethroning their father, : 


The evidence is very clear. Mr. Hardinge has rightly argued tha 


what ideas the author meant to convey, according to your ſenſe e 
What he has wrote. „„ Gt „ 


1 don't know as to the point of hiſtory what day preciſely Kin 


=, 8— 1 — , 40 
ſo of the reſt imputed to him by the information, be the true 006 


be the conſequence of your finding is matter of another judicature. 


As to many other things which were argued, they may of. 
go into conſideration upon the judgment paſſed on this letter, Wick 
J think, is, as it bas been ſtated to be, a very ſtupid one. 


The jury went out, and returned ſome time after, and found a0 
fendant guilty. — 2 | 
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The ſame day another information was tried 4 ogainſ the other | 


nhl as 1 underſtand i it, and x believe for the em Peper. | 


For the-profectition-LThat the paper in eden Is one of ibs - 
poſt general libels over: written, That it ttaduces evety magiſtrate 
v this kingdom, and almoſt every p profeſſion; and throws odium upon 
te revolution,” as the ſource” of af the curſes and calamities of this 
tation, That one would, wonder any .Engli/hman ſhould- bope te 
give an ill impreſſion of that-event, to which every Engliſbman owes 


the Ing i e the, 2 en N wy ol ever | 


1*5 bid it TAG dots; . Th churatiers and 4 things u. 
« ' dered are out of che reach of e 7 


The cot! tins been as ſchndelos 200 walignant as his adder: 


hindrance in this, as it ſeldom is. As to the effet—Where is the 
nerit of having been diſappointed in a plain avowed purpoſe of pre- 
polſeſing men's mi une the nee and of 260008 the ro 
Sms iba 


[never yet bond ches be wire the ering, and the bright- 
teh of the character which was impotently attacked, ſhould be an 
 tyument in favour of the writer, Of both you will judge. 


As to the application, every attempt concerning that, either te 
juſtify or to alter it, would prove alike uſclefs, as that has been al- 
dy made, Nor can argument make the interpretation on which 
the proſecution infiſts clearer than it TE 


The letter ſpeaks of ahr · Sure Jendacibed on that day againſt him 
do curſeth his father, and then infers the judgment againſt him 


who proſcribes his father, and hires others to murder him with his 


wy 


Hel imputes all ee that "Ro ſince deen introduced, 1 
landing armies, Corruption of religion and morality, to that period, 

" and ſays the church of England was flouriſhing before, and now, 

" Fithout the ſpirit. of prophecy, a man may fay 1 is periſhing 


« * Who can ſay that the rebellion againſt James was not a n 


1I— . — . D* 


The ſtreſs Was ces to be laid that he was in cuſtody : 
Ut Giro Pres to by. acceſs to him by. any who Pleaſed. 


The 


ſanding would ſuffer him to be, and his dulneſs has been no great 
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"The letter Jays, * 10 If theſe 3 35 a AY __ 
bleſfing; if not, a curſe. When he has told you religion * | 
rality ard, corrupted; the church 'periſhing; the ſtgte falling, "ag 
ſequence; of the, revolution, which. he does, daly in More words. 
ean it be laid that 1 — Aue, oo e without dbciding 


E N ov. 
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Wh For the, FEAR "Ms; Le . is vot my purpoſo to defend the 
ASE paper, if it contains reflections · upon the revolution, and Upon che 
EP op character of. Kin g William and Queen Mary, whom [ have been ever 

accuſtomed to bold from Tofancy as moſt illuſtrious princes, ſor theirlf 
public and private virtues, And A hold«the revolution to have been 
the ara from whence our moſt valuable: liberties. were ſecured to us; 
for permanent enjoyment; and that the rights and privileges to 
\ which we owe all gur . were then better aſcertained. ane at 
„ Jorg, petiogþ:. A $12, $0! 1203 1 al. web ia? a | 
Bar you are now not t upon * paper or onde, at the. ooblih * 
If you find him innocent of the intention to 3 — muſt 
| aoqui him: For if his ind is innocent the man is innocent. ou 
are not to find that the paper was publiſhed,” or libellous in itſelf; 

"ob are admitted; but that Me. Woodfall was the publiſber: Add 

he cannot be the publiſber if he knew not of the publication, Hit 

life and character 80 againſt it. And though he might have effeaded 
perſons, and poſſibly ſometimes, offended the-Jaws, yet he baren 

. gen the deleuſder of this glorigus revolution. FEOF oy 


* 


/ + *There is'no unde of evidence he know:i it, except that it ene} = 
' liſhed and. ſold in his ſhop. Upon this general evidence: the proſe 
cution reſts: And.though.it may be good and ſufficient in gener Wy 
caſes, yet not in this particular one, when Mr. Moodfall wazan con 
f nemient, and npt in power of gonverſing with thoſe from whom bY 
”, Could naturally aſk information ypon ſuch A 00 " 
", 

„ It E that the accidental _oblithts o * ſo, aul; pape 
ſhould be expected to incuf the puziſhment and cenſule demandeq 
15 againſt him, when Sidney and Rae. hade been inſulted, and n A 1 

— — FI after the author by way of puniſh ent. A wript ouggte 
relate fats. Let him; ind if he credits his, intelligenges let bim | 
and thoſe of his readers who are diſpoſed: Bur lex him ngt claſs. 


2 narration with. obſerving that he feels the ſame emotion he ſhouik | 
haue done af the ws of his ſon turning his back on the Gf | 

| battle. | 2 : . 40 #5 | 3 | | 
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3 ſome may call it, the faſhiah 0 
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Michaelmas Te erm, 14 Geo. 3. K B. 
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to hurt the beide of the a to ſhake the ſi govern- 


nent, or diſturb any man? But, above all, what is there to fix it 


on the defendant, who was in priſon, and ignorant of the publica- 
on? ' p 


* 


Lord ee of the jury, whether this be an ob- 


it of magnitude enough to demand this mode of enquiry is not 
before you or me: We muſt do juſtice ofen that which is now be- 
hne u A * 


Mr. Lee has very properly acknowledged the elne of the 
kmences conveyed | in this letter upon the revolution and the inſtru- 
nents of it. 2 ; 


' Whenever a man « biin be publiſhes at his aiſle For there i is 
90 entering into the ſecret thoughts of a man's heart. 


If he had been ia cloſe cuſtody, ſo that his W could have no 
ceſs there, I ſhould have thought it a difference very proper to 
have been left to you; but it is juſt the ſame as in his own houſe ; 


for his ſervants and all the world had acceſs : : And the * brought 
lie paper to him "wy day. | 


Quierwife I ſhould have thought the particular circumſtances very 
ploper to have taken it out of the general caſe; but here it is juſt as 
n the caſe of laſt Saturday. He either did or did not know it; if 
| te did he is anſwerable, upon that caſe; if not he owght to have 
Kown'it, What may be the conſequence is a farther conſideration; 
ind what the magnitude of the crime, or the wiſdom and prudence 


of bringing it to this mode of deciſion. We are bound to do juſtice 


Q it; whatever may be the conſequence, or importance of the queſ- 
lon, more or leſs. If you believe the evidence, as to the publica- 
lon, and the intent of the paper, as ſtated in the information, you 
will find the defendant guilty; otherwiſe you will acquit him. 


Jury came in after "EN hours, 5 found the 8 guilty of 


. the paper ſtated in the information; but did not find it a 


Lord Mangfeld— Vou muſt either find the defendant generally 
lty, or find what you do find. 


They found him guilty of publiſhing the paper. 
Lord Mansfield —That is, you find the defendant guilty. 
Verdi taken accordingly. 


9 N Iudgment. 
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| Judgment. And now, AE chains term, TY G N. went, 


1774, Mr. Juſtice Afton delivered the judgment of de cou, 


# ® © 


againſt S. and H. Woodall. 


Vou are i up to receive N for printing x * 16 gabi 
ing a very ſeditious and ſcandalous hbel, which ppears to the court 


of a very pernicious and dangerous nature. A libel on the revoly- T 
tion; on the King and Queen who reigned, at that happy time. = 


The army repreſented. as locuſts, the berech as peri@hinþ, eigen 5 
and morality as utterly extinguiſhed in all ranks of men, and a pe 


neral curſe upon the nation in conſequence of the revolution, 


weakneſs and ſtupidity of the libel is no excuſe; that i it will not i 
affect wiſe and conſe derate men; it is not Som, on whom it wig 1 


meant to operate. 


* 


Tbe court has confidered the nature of your offence, and the ci 


yp * 


cumſtances offered in mitigation. . * 


And as to you Moodfall, your particular ſitüation at that 
which ought to have made you more cautious; and to ſuffer it 


an excuſe would be Ne I a door for all bels with impunity 


im e till paid. 


The cane fine upon the other. 


Mace gainſt Gammel. 


Woman lives with a perſon as his wife, and, upon execution WM 


levied on the goods for the debts of his creditors, (he 


chat ſhe is his wife, though ſhe had always paſſed, and been a- 
knowledged and reputed to be his wife. And ſhe contends- the Bl 
goods are her ſole and {ſeparate Jraperty. and bought w with Her mo- 4 


ney. 


By the 21 James c. 19. ſec. 11. It 6 eel ip caſe. of wy g 
a 


rupts © that if at any time any perſon or perſons 
% rupt, and at ſuch time as they ſhall ſo become bankrupt hall, 


% CONSENT and PERMISSION of the true OWNER and 1 
have in their poſſeſſion, order, and diſpoſition, any goods ar chattel 
whereof they. ſhall be reputed owners, and take upon them the Nor 4 
&* alteration or DISPOSITION as OWNERS, that itt every: ſuch, caſe ih 9 

« ſaid commiſſioners, or the greater part of them, ſtall have p 


by * el and N che 2 as and 20 the 2 115 ble creditors 0 


A 


LE 


The court ow a fine of 300 marks 9 you, and that yo be 4 


become banks! 
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V 6 
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* 


fall ſeek 7 elief* by the ſaid commiſſion, as fully as any other part of 1 
« the elate of the baukrupt; and FOR THE BETTER PAYMENT AJ 
« or DEBTS, ard diſcouragement of men to vecome bankrupts.” — + 

8 5 89 * ; k YT 
The principal queſtion* ſeemed to be whether this could be ex- 
ended to a diſpoſition of the goods of another, in the caſe of a per- 
bn not within, the ſtatute.gf bankrupts ; ſo as thoſe goods, of which 
the debtor had actęd as oſtenſible owner, ſhould. be taken under an 
accution for the benefit of his creditors. - 


— 
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it, That the - preamble limits and declares the meaning of every 1 
ftute, and the preamble of the ſtatute of James ſpeaks, of bankrupts 4 
LY) 5 2 | | * | : | hit x | 


24. That the enacting clauſe ſpeaks only of bankrupts. 


21 5 


5 | ee 8 = | | Wh, | Fe | 
Za. That this is a penal ſtatute and muſt be conſtrued f7iFly to | FI 
the letter, and not carried beyond to what is neither within the 9 
words nor profeſſed view of the at, „ ; 9 


| | 1 1 | c : ” | 3 FS g | | 
On the other fide=1ſt, That many times a law was made to re- vige Green's _— 

nedy a particular inconvenience declared in the preamble ; but then preface to che 

de intent of the legiſlature, on the enacting part, went on to remedy ſpirtt of the 


; | Mm bankrupt 
prevent evils of a fimilar nature.“ vos 


zd. That one expreſs object is for the better payment of debts. 
And that it would be ſtrange if a perſon by not being a trader, and 
bereſore not obliged to run the ſame riſque of his fortunes, ſhould 
int only eſcape all the penalties of the bankrupt laws himſelf, but 
hould have it farther in his power to ſhelter the property of others, 
td by him as his own; and lent him with a fraudulent parpoſe to 
Tceive his creditors, by an oſtenſible ownerſhip and a falſe ſecurity. 


a 


d. Next that at common-law a ſecret transfer of moveable goods 
us always a badge of fraud; and fo in all caſes where the 4b. 
"I ownerſhip was ſeparated from the real; and in ſuch caſe it is 
ter that the owner who has equivocated thus againſt good faith 
ad mutual credit by outwardly abandoning his elaim or giving it — 
Kr to another, and by a covert reſervation retaining it—thould 
ter than the innocent and abuſed creditors, 1 


' 7 That in this caſe, the woman who claims theſe goods, hav- | if 
oh umed to herſelf the character of the wife of him whoſe goods 1; i 
0 1 in execution, having been acknowledged by him as his „ 

5 Moy been generally and conſtantly repated to be his wife, 
„„ EEE | 5 Upon 


M. | 
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upon the faith of the appearances aud declarations hel 
by bim and her, fhall not, now ſay to his*creditors, I am not hi 
wife. The goods on which you relied as part of, your ſecyrity fl 
your juſt debts, which you knew to be in the houſe; which 1 5 
calling myſelf his wife, and gainingeredit a ſuch, did more ſtronef 
than by any words aſſure you were his, and would be yours if - 
| legal demands were not otherwiſe anſwered, are not his but Ros 
= 3 And though I had the advantage of paſſing for his wife, and hel 
1 | ing him to deceive you by that advantage, to the detriment 4 
perhaps ruin of yourſelves, I will not ſuſtain any part of the burther 
« ] will be his wife for all purpoſes of my own convenience, ang 
<« will not be his wife for any purpdſe of doing. you juſtice.” . 8 
can never be permitted to uſe a conduct which ſpeaks this language 
and produces theſe conſequences. SETS TI aL © a io | 


© * 


The court was of opinion, and Lord Mansfield delivered the judg 
ment to this effect. „„ SE 


* 


After ſtating the caſe. „ 1 
Paſch 14. It is queſtioned whether the enacting clauſe of the ſtatute. of 
Eliz. z. Rep. James went farther than the preamble. If it did not it would bi 
om ſtrange, becauſe, ever ſince the caſe of Twynne,* the apparent fraud 

would make ſuch an act void as this, which, fince that caſe and 
ſince the ſtatute of James, is now contended to be good. 


But one point makes this very clear in this caſe which is- Ih 
paſſed as his wife, and carried on affairs as ſuch ; and it ſhall avi 
lie in his mouth, nor in hers, afterwards, to ſay ſhe was wot his wife. MW 
In a caſe at Guildhall, where a woman had paſſed as ut. 
would not permit her afterwards to ſay ſhe was married, when deal 
ings and trade had been carried on upon the faith of her being g 
and upon the credit of her ſolvency, and not that of the man u hon 
ſhe was pleaſed afterwards to ſet up to the creditors as her buſbavagil 
and the perſon on whom they muſt be content to rely for paymen 
of the debts. So that we think upon this point the caſe is clear. 
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1. Dona clandeſtina ſunt ſemper ſuſpicioſa. | ; 
2. Fraus et dolus nemini patrocinari debent. 1 
3. Qui alium rebus per vim aut dolum ſpoliare vult ſuas amittito. 
7 contra alios irrita contra fraudatorem valet. 


Nihil calliditate ſtultius. 
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ig an | affidavit, the perj 


Holldwing- e 


A0 it dec worth the affidavit . Thy Pies. is iöſtead df the word 
« vodocſtdod under tod, chat he the e ſwore he ander trod 
by WO in truth and in fa, Ge 2 


5 3 g 
ſs 1 3 E 


4% 


her Fu after verdi& to quaſh-he i indifment and ade 
ke verdict Won this eb hong 


4.746" * 12 
ſk was IVY rſt. Thainhis was a flaw in the indiectment. in the 
I nutcrial part of the chatÞe i 

al betefore fatal in an indictment. . 


D = 


(ſatling civ1/ property, the law had permitted ſuch faults to be 
cred by 1 yet no law had ever yet been thought propet᷑ to 


& introduced b yghe legiſlature to leave any thing at large, where 
tte property, life and mie 11 the . . was concerned. 


on the other Ede, hit this 5 abend being totally bundle 
ms-20t a word, but would Become a word, according to the ſenſe 
nd truth by reſtoring the s, which had eſcaped the pen; there- 
fore, that this was no caſe of one word for another, of of a word too 
much or too little, but only of a letter omitted; by the omiſſion of 


"ich no doubt or new ſenſe was introduced: and caſes were cited to 
ben the e e TR 9 TIT 1 


4 


i The court took time to conſider; afteß⸗ which the judgment of . 


de court was delivergd by Lord Mans ons Fils UA 


o OY 
* 


This is the caſe of an indictment for perjury; and it comes before 


EY 


Wenn. * 


* go, 1 think, it was; not Whol, vide the diinction! in Wilkes s caſe, Sir James 
Burrrw, pat 4. vol 4. And Note, 1 underſtand that theſe laſt ſittings after Mi- 
laelnas term 8 before Lord Chief Juſtice De Grey, Lord Chatham was non- 
luted in a proſecution. agaiuſt a printe for publiſhing a pretended letter of his 
Lordſhip? the indictmens ſetting 10 | that the tenor of the ſaid pretended let- 
Et was 48 follows : And i in the Thin forth of the ſamg the word <« vigour" was 
ule Adel oͤf rigour. And I hear Lord Chief Juſtice ſaid, he would not ſay 

Nether purport would ade done. But in that cafe there was «this farther dif- 
nee, that vigour was a word not . ible. | 
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jury was. | 
ndank Fwore i in Bit 0 ee to the | 
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Aly, That a verdict Aale bot help i it; for * hs the fake 


__ court on the reading of undertood for * underflood,” The jury 
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886 Michaelmas Term, 14 
g | read it under ſtood, and this comes before the court to cure that ver- 


WW dict and ſet it aſide, | 


Some of the caſes are very nice, and to be ſure there is a gre, 
deal of nicety in criminal proſecutions, and the law ought to Mg 
tain. And the caſe of Hunt is brought: But the authority of Hz, 
Eins denies that caſe, | 751 „ 


And the diſtinction ſeems to be where the word is made a diff: 
rent word, admittat inſtead of amittat; there the indictment is bad 
But a difference in the ſpelling of the word whereby no new word. 
is produced, nor the real one poſſible to be miſtaken, will not vitiatel 
the indictment. .2 

Though the criminal proceedings ought to be extremely accurate 
and {tri ; yet to ſet a judgment of the jury upon ſuch a nicetyM 
would be very bad. | _ 
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RULE DISCHARGED, 935 Ts 2 
His Lordſhip cited the caſe of the Queen and Drake... 
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Peremptory. 


Vide The 
motion in the 

caſe of Gene- 
ral Moſtyn, 
ſuper. 


EREMPTORY will not have effect, where without fault 
of the party a witneſs cannot be had.“ =_ 


Popham againſt Eyre. 


Curia Cancellaria. 


aan appeal from the decree of Sir Thomas Sewell, now maſter! 
of the rolls, for performance of a ſpecific agreement. : 

It was on a bill brought againſt Mr. Popham, as heir of his fa- 
ther; 1 ord Mansfield as mortgagee of the eſtate, and the purcha- 
ſers after the treaty was broke off between Eyre and Mr. Popham, 
to enable them to compel Mr. Popham the heir to a ſpecific pet- 
formance of the agreement between his father and Mr. Eyre the 
plaintiff. And his honour, after ſeveral hearings, decreed a ſpecific 
performance, and made directions accordingly ; from this Eyre aol 
the other parties (excepting Lord Mansfie:d) appealed. But Lord 
Mansfield was not included in the decree before the maſter, they 
having dropt his Lordſhip's name before. 


N A 


Lex neminem cogit ad impoſſibilia. The 


0 8 * 


— ECCESEIN — ä — 


ne ciſ ſtated on behalf of the appellant Eyre was this. 


That his father thought himſelf deceived by change of the name 
ofthe purchaſer, and that therefore he did not execute, and refuſed: 
ans the money were paid down, 3 


And that he cannot execute the-conveyance, becauſe already made 


ad complete with his father. 
| That the defendant is ſon and heir to his father. 


Diſpute which fide ſhould begin to ſtate. 


Wherever it is an appeal from a particular part of the decree, the 
wpellant goes on fitſt. | 1 


But where the bill and anſwer is opened, there, per Cancellarium, f 


i ſhould ſeem the plaintiff in the original cauſe ſhould begin; be- 
alle he is called to ſhe his cauſe againſt the appeal, and the ſpeci- 
zgreement is to be enforced on hearing all the evidence. 


| Argued, for the reſpondent, that he is heir to his father, had the 
date of which his father had propoſed to diſpoſe. 


That 16 500 J. was the price on which they entered into treaty. 
That 17000 J. was the price underſtood. 


That the agreement was declared by the plaintiff's agent in writ- 
uh, to be confidered by him as actually compleated. 


That the alteration of the name of the purchaſer was made by 
lent of the defendant and approved. 


vr himſelf ; and he did not know whether Lord Mansfield, the mort- 
8 give up the deed, or whether the money was ready to 
N | | | 


5 ale. | i 
5 ml and upon payment there was no reaſon to doubt the deeds 
ad be delivered. —— 


The defendant before the maſter was ordered to put in an anſwer, 


"Way to put in a farther anſwer; and before this there came 
ther evidence which made it neceſſary to amend the bill. 


1 The 


Michaelmas Ter m, 14 Geo. 3. C. C. 787 


That Mr. Popbam ſaid, the reaſon of his refuſal to execute the _ 
ment was, becauſe he underſtood the agent meant to purchaſe 


2 a very idle objeRion ; becauſe the money was ſecured him at any 


— — 2 
— — 


— 
— —_—_ 


— — ns - — 2 
— un = Zr : 
— — — => 
— _ 
2 — 
n 


OC 
—— 
—— — — 2 —— — 


— 


— — 
— z ꝑ— — 
————— —— 


— 


—— LA 
—U — 


— 


— ———ů—ů 
= = SIE 
—— — — ù2— 


——— 
= 
— 


— 
2 
— — . 

— 


* E adn xv 
— — 
- ee 
— * 9 2 — — 
— — — 
2 . — 
— og — — — 
— — Cog IE CIs 
— 0 —— — 
. — = 2 


— — — - 
— — ry pat are 
nn ng > ran 
DS 
= — 


— 
Ae 


— — — 
— * — 
— — — 
— — 
or arg — 3 
r . IT = 
A We. 
2 — tx" 


— —— —— 


brought. The ſecond covenantees intereſt depends on the ind 


upon a full evidence. Though there was a verbal agreement whic 


fic performance of an agreement; the defendant pleaded the ſtatute 
of frauds and perjuries. It was doubted whether he ought to ſe 
out the ſtatute of frauds and perjuries, the Chancellor at firſt though 
he ſhould be farther heard: Eut afterwards that it was exceeding] 


to inforce this argument; that it is a conditional agreement, becauſt 


could not pay the money, and then upon Mr. Baldwin's undertak 
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The defendant, the covenanter, made a new agreement with M. 
H. for the ſale at the original price propoſed to the other; there wa 
no poſſibility of including this in the bill, becauſe it was after the bil 

] Cond covenantees Inte e 1NCemnity 
given; yet 16500. is to repay them, and the eſtate to be ſecured 

The objections before the maſter, That his is a verbal apreement 
not in writing, and therefore within the ſtatute of frauds, | 


Two letters (the ſecond ſubſcribed) that he would not take le 
than 17000 /. this underwriting, and he confeſſes the agreement in 
his. The anſwer, and this would take it out of the ſtatute of fraude 


the court would not have decreed, yet if the defendant admits in hi 
anſwer, the court will decree a performance. Graſton and Law: 
Eq. Ca. abridged, if there be a parol agreement, yet, if admitiediq 
anſwer, the defendant ſhall be compelled to perform it, for there it 
no danger of perjury, which is what the ſtatute meant to prevent. 


Lord Chancellor — Mor ſley 4 G. 2. E. 7. Bill brought for ſpect 


improper, for then he muſt admit the agreement, and there woul 
be an end of the ſtatute of frauds and perjuries,] _ 


The argument was continued upon the objection of Mr. Poplan 
the money was to be paid at a certain day and has not been paid. 


That the agreement had been varied ſince the writing; that in. 
ſtead of 165001. to be paid down, 10000 J. was to be paid, and iht 
70001. taken as a ſecurity on the eſtate, This is by the agreemen 
of the covenantor himſelf, and then, ſhall he ſet up his own act a 
a bar? 8 a 


He underſtood Mr. Baldwin was to be the purchaſer, and wa 
deceived in this, is another objection. And that he thought Eyr 


ing for the money he ſtill continues the objection, though be bi 
what he deſired. | 2 


Philips v. Duke of Buckingham. 1 Ver. 227. 


The caſe in Vernon was a treaty with the Duke of Buckingian 
the treaty broke off, and Mr. Philips contrived that the ſecretary 


Lord Chancellor Nottingham ſhould enter into a treat) LE 
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poke and not name him; and that Mr. Nicolls. would ſay he was 

reating for Lord Nottingham, or Mr. Finch his ſon, It turned. 
gt. that there was no authority from Lord Nottingham or his ſon, 
i therefore the court would not decree a performance. Y 


There the purchaſe was pretended for Lord Natſingbam or his fon 
de Solicitor-General. The Duke, being willing to oblige any of that 
knily, offered the eſtate at his cn price. - Afterwards/he entered 
ino a treaty, and on diſcovery refuſed to fien the articles, or make. 
make conveyance, The Lord Keeper decreed that there had not 
deen fairneſs uſed ; that Lord Buckingham. having a great regard to 


Lord Nottingham and his ſon, declared he Wou d ſell cheaper than 
any other purchaſer. ah 8 
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But if Mr. Finch had appeared, and affirmed the purchaſe he 
nould have decreed, and he might have ſold the next moment to 
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From the defendant's Anſwer. 
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The defendant acknowledges that he was informed of an inten- 
ton of Mr. Eyre to purchaſe, and anſwers in that paper which he 
anſeſſes writing, that he would not ſell for leſs than 47000 /. 
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Mr. Eyre's agent writes in anſwer to this, Sir, IJ have communi- 
ated what you write, that you would not take leſs than.47000/. and 
though Mr. Eyre confidered the agreement as abſolute for 16 5007. 
ſet to ſave farther trouble he will give 17000. and this concludes 
de agreement. However, for my ſatisfaction, I deſire you would 
gre me a line under your hand. g e 


Lond Chancellor — Read the ſecond anſwer. 
Objeted'by counſel, ot 


Lord Chancellor—If you read the.confefſion of an agreement out 
«an anſwer, you muſt read all that is relative to the agreemeat. 


oF * ſecond anſwer— The deponent begs leave to refer to his 
f ter, | | | * HERS, Ne? | 


. "3 


Mr. Baldwin .complains to Mr. Popham, is ſurprized to find by 
. Stokes's letter that the affair is not completed, and that he ap- 
Kars not apprized of the ſcarcity and value of money at this time. 
Mever it is very well, as be is concluding; an affair which may 
an much more beneficial: If Mr. Stokes and you ſhould after all 
* as. apprehend certainly you will, I ſhall be at the Crown and 


chor. 


. mT Lord 


Lord . ai thing appear io Mr. ue m_ 


mY 


& 7 importing Lord Mangfeld's 18 ( 8 noept of t00091 


and the eſtate „ ſor the remaining-7050), 
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And he bens an an (ing for pans of this 7 as 
| ment. 1 547 
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Mr. Eyre btings Og FR Seifhbdes : of ici Urs ata 
mſtead of 170004, the eſtate is fold now at fal for 16500}. 
I 25 lle 

The caſe referred to proves the ſeller was h ypon, Be 
meant to fayour' the family wWith whom! he lived, and ùnderſtood M 
himſelf to be treating. That gentleman did not claim a8 da purchafer, = 
therefore no body could. This is a ſale by public auction; he only 
wanted the money; if he had the money: this was <nough. © 


"> 


Argued c on the other fide—that the ter of the rolls a wrong, 5 
in ene the ſpecific performance, of the agreement. " | 1 


7 + n 
Wang {+ 


The oftats. 0 like all othibi- in the Wen f England, — : 
increafing in value, becauſe the rents in the eſtate are upon lives, d 
confiderably /efs than the real value; ; while the . ome is in ſul· * 
a ere the Ives are erb es 13 

— years! ben the treaty dhey et come for a « ſpecific perſtrinies KF 
on payment of 17000 / for the eſtate, which they were to have WM 
paid ſeven years ago. It is an application againſt an heie—the di- 
advantage would be to the heir 5000“. ; 

It has "4 n e out that we have 1 ſo ) fooliſh to ſel the g 
eſtate for 16500“. the eſtimate made ſufficiently ſhows, that a per- Bo 
ſon who had an eſtate in mortgage gained by ſelling as early as W 
poſſible ; and the perſon who comes for an equitable relief does not 5 
come very favourably when he objects a ſale under value, to which BA 
he has driven the party 1 whoſe heir he claims. Bia 

It is ſtated there are certain Pony 8 PA performance of Lb 
ſpecific agreements. If the court were to lay down general rules, Wi 
without exception of circumſtances, for performance « of a ſpecific - 
agreement by which a party ſhould be compelled, it would in : 
truth compel to a greater hardſhip than thoſe of common law. From | 
their generality and rigour the court would then be e = 
| ſuperior to the common law, and much ſeverer. Indeed if the cour 
were to lay down any rules whatever in this matter then circum ct 


tion would be favoured, and the rules of the court ou wide} | 
Tbere 


the inſtrument of mere fraud. 


There * great gear of Hifeqance IVEY an agreement Sieh 
will entitle to dama Vat common hw for non emu, Narr 1 
igeement which w | be cartled into execution; Jenn DN 21 


Where the damages ould be greater to 2 party by carrying an 
ment into EXEC ory any dam ; ages a jury by are 1 
quity will got Arrer. This L argue with'the more vonfidence, be- 
quſe your Lordſhip: Hd” it down in che caſe of Pope and Harris, 
nd it Was e . uten ba the ame grounds No the” Houſe 


of Lords. Wann EL Fl 4 14 * 1 Fd E Vol Haun 35 

0 to b ene PRI courts of equity hots masses that where 
0 argument is admitted, it ſhall be ſame as in writing; equity wi 
aways take Care not to 81 N ö EE DOT ET to be fequred 
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Arbe _ of the ate of frands was,” 


cle ſhould be known.” Ws; 


If the anſwer OY wht 28 an ag reement in rie | 
ipeclon of a delicate confcience wt make a great 
advantage, from the anſwet by a e of 10 Kara 


1 1 * 
* 
4 


e of the arti- 


| the aner of 
and ſtubhorn 
aur of equity will not be anxious to introduce. 


The terms of payment will not appear with that preciſion and © cer- 
tinty: And wherever the lime would be very material {as in the 
ale of performing an e to a, mortgagee) your Lordſhip will 
tt decree againſt one of the nf impbmtant terms of the agreement 
Ince he cannot pay the mortgage, and mult pay a greater intereſt | 
an be ſhall receive rent. | 

Valeſs the anſwer could be ſo Sn as to fariofy all the ob- 
ks of the agreement, had it been reduced into writing, equity 
vl not decree. Beſides it muſt be ſeen firſt, that this is an er 
cnt proper ever to have been put into execution. 0 


Very early Mr. Eye propoſed, which alarmed Mr. Pepham, une 
Gelared he would. not deal with. him or apy gentleman of his:pro- 
&fon (be vas an auorney) unleſs the money were laid down. : 


Mr, Eyre prevailed upon ſome body of n name of Balhwin to 
Mer into this treaty, Mr. Popham would have been ready to en- 
ter into the treaty, provided the whole treaty | had beep to be per” 
er on their part. The whole money was to be paid at Lach dy 
Mowing, This is the firſt treaty ; it was varied afterwards. They 


WW: now which of the Specific agreements remains to be performed. 
I Mr. 


«me, who would ſwear. away the agreement. This difference a 
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11 Mr. Papham, as having been diſappointed, of receiving the 10000], 
= -- being obliged to pay the intereſt from the time in which he ſhouts 


have paid the money, little ſtreſs is to be laid on his br inging an 
bi dr 


action. 
na, Anixe e ng 1996910 or oh art” er 
; | 4% 11- 

tiined for lege, docs i follow, from thence der they were 
titled. to the ſpectfic performance of an agreement, for the non- per- 
formance of which, Mr. Popham was to. have had. damages? Are 
there any caſes which ſay a perſon who has been dilatory, and ex- 
poſed himſelf to an action by his delay, ſhall have a right to compe | 
71 cite perfagyngnce, of that agreement which was delayed by hin- 
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bags od bene ee e ee 
Tpbe doctrine is rather contrary to this poſition. in Hazes and Car- 
rell, Viner, title contract, pl. 18. where a party has trifled, or ſhown 
apy back wardneſs in performance of his part a court will not inter- 
poſe; and eſpecially if circumſtances are altered. 
Can thete be a greater alteration. of circumſtances than an agree. Wi 
ment for 17000l. which would have fatisficd inſtantly, and Gef 
ſame 170001. with the loſs of all the intereſt to which Mr. Popbawi 
by that delay was made liable, on inability to. pay off the mort-W 


The memorandum on which they ſay this agreement was entered] 
into is thus; propoſal of 16500. Anſwer—He would not take leis 
than 17000 J. Had it ſtood there could it have been contended ini 
this court that this was a complete agreement according to the ſtatue 

0 nn _-- N : ET 


2 


No farther was proceeded in the agreement on one fide than ro- 
poſal of a ſum, and on the other the ſum laid down under which 
he would not part with the eſtate. Is this an agreement in writing F 
If the ſtatute of frauds were to be thus contrived it would be virtu- 

ally revoked, If the haſty tranſactions of perſons in the commence- 
ment of a treaty were to be taken as a complete agreement, the 
caſe would be worſe fince-the ſtatute than it ever was before. 


The anſwer is thus—Mr. Finch has communicated the contents 2 
of what you wrote with your pencil under Mr. Baidwm's r. 9 
that you would not take leis than 17000“. And although, he conli-W 


dered it as an actual bargain for 16 500 J. yet as he had acquaintedſ 


ſeveral of his friends upon the ſubject, notwithſtanding your tHied | 
to take leſs than 17000/. he will be ready to give that ſum WI" 
concludes the agreement. e | 


N = I 


14: Ob 
„ : 3 | | 1 ee 
MNMichaelmas Term, 14 Geo. 3. C. C. 793 ERR 
« But, for my ſatisfaction, I deſire you would give me a line un- 4 "08 
« er your hand.” Was not this to draw him within the ſtatute ? Wt 
Mr. F. the agent for Baldwin, propoſes an agreement for 17,000/. RY 
nd defires him to ſign a writing, which would be more to the ſa- Wl || 
tion of Mr. Baldwin than any thing he could ſay. mY 
And Mr. Popham, finding it to be inſiſted on as an abſolute agree- wal! 
nent, refuſes, as it wanted the moſt important article, the time. ' | WR 
The agreement, ſays Mr. Baldwin, Mr. Eyre, and his agent, is wt | 
concluded by the rules of this court, as we are adviſed; they wanted e 
adler adviſers. The day is not at all material; if you loſe 12000 J. 1 
before the agreement ſhould be completed it is not material; it is RO 
« 4 complete agreement for us. You will be to go into the Exche- [3 | 1 
„quer; we ſhall have ao opportunity of getting rid of the eſtate in 1 ji Val 
* parcels, which, I tell you, is a very good bargain; and therefore 1 
0 ied, but ith a /ooſer chain; and 1 ill h 1 
® we are both tied, but we with a /ooſer chain; and you will have 1 
to run through a coutt of equity beſore we are obliged to pay the 1 
money. And if you el it to any perſon elſe we will make you 7 0 
3 | pang +... . WR |} 
@ hear of it in the court of Chancery.” This is the kind of lan- 14 | | 
rape ſpoken by the conduct of theſe, gentlemen who come for a ſpe- - | 


ahc performance. 
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The agreement was ready for Lord Mansfield's acceptance; Lord a1}. 
Mansfield accepted; Mr. Popham was ready; they were not ready at | T 1 
the firſt day; nor on the 22d of June, which laſt day is ſubſequent 1 
to all the evidence they read in the caſe. i e 4 


They propoſed the conveyance on the 28th of June, with Mr. e 
Eyre's name, but not the money. And then he might well ſay, 1 
"It Jam to be driven to an agreement with Mr. Eyre, with whom l 
" I have declared I would not treat, inſtead of Mr. B. with whom : 1 
had declared I would treat, I will not go farther.” 


ef el hate 


This caſe is ſaid to be diſtinguiſhed from the caſe of the Duke of 
Buckingham. The diſpute there was not whether the whole value 
bad been offered; and I refer your Lordſhip to the report of the 
ale, where the parties would not go into the queſtion of the value. 
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= And the court determined they would leave the election to the 
endor, and he would enter into an agreement with a perſon in 
hom he had a confidence, and not another, with whom he had 8 | 1 
dat; which is the very determination the heir of the vendor now _ =_ 
Eads. 5 1 
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It cannot conſiſt either with that common ſenſe to which, in an idle 
way, weareaccuſtomed to appeal, or with the more circumſtantial and 
certain rules of equity and juſtice, that an exęcutor agreement with t | 
one ſhould be the ſame as with the other. And there is herethis 2 
ther difference between an inſtant agreement, which he, the defend.” | 
ant, expected in this caſe, and which was neceſſary for his circum. 
| ſtances, and an executory agreement, which in his circumſtances was 
ruinous. 


They have not ſtated any one certain ſettled explicit agreement, 

like that which the ſtatute ever expected to ſee in writing; like 

that which this court 40:// expect to ſee ſome way, in order to entitle? 
to a ſpecific agreement, Le IS | 


And if the ſtatute is to be conſtrued 7iberally (this is the only rule! 
by which -partics are to be bound, if they are to be bound, in equity) M 
they are not to be in a wor/e condition than if bound in /aw. What 
is the agreement by which they are to ſhew title to a ſpecific per- 
formance? b e N 


Mr. Eyre had ſaid he wanted to buy the eſtate to {ell again to 
advantage. This in the outſet of the affair: And it was a pretty MW 
ſtrong objection, eſpecially when he did not pretend to have-more W 
than 6000 J. to pay for it. e 


Mr. F. to enquire whether Mr. B. 's purchaſe was completed, and 2 
if not, to know what obſtructed it. 27 


March 17. „„ 

Application to Mr. B. when he would complete, and to fix i 
day, as the eſtate was offered a thouſand pounds cheaper than it Wl 
would have been to any other perſon, on account of prompt pay- Wl 
ment. . | | | 11 5 3 


« Mr. Popham, thinking himſelf bound in honour to diſcharge bis We 
debt to Lord Mansfield, if you do not give a peremptory anſwer, | : 
e he ſhall think himſelf at liberty to treat with another purchaſor. . 


Treaty reſpecting the ſale was in ſubſtance this: It was _— 
18000 J. at Michaelmas, 1766. Offer to Mr. B. without any ot er 
than a verbal agreement, March, 1767, for 1 7ocol. 


The agreement which the court would enforce muſt Full, , _ 
and completely appear: And not only this, but it muſt be ſuch as the 


court will decree a ſpecific performance, from the realonablene and 


Michaelmas 


erm, 14 Geo. 3. C. C. 


t 


6 


enforced. 


There muſt be full evidence, and the court may exerciſe their ju- 
fidicion as a court of conſcience, as in caſe of an additional re- 


medy beyond what the parties can have at law. If the agreement not 


complete; if fraud intended, with reſpect to purchaſors; or circum- 


ſtances or eſtate altered or the agreement, though equal at firſt, is 
fch as would be 77yurious by a ſubſequent event; the court will not 


decrees 


Mr. Baldwin does not underſtand it a complete agreement; for 
after this writing he writes and afks whether it's ſettled? | 


He talks of a more advantageous treaty. The agreement drops. 


* 


Mr. Pophapn ſays he would not take leſs than 17000 J. he does 


not ſay what be will take. 


hundred pounds per annum; the proper heads ſet down by a clerk. 
The father fell ſick and died; the match completed; and then the 


be never knew an inſtance in which it had been decreed an agree- 
ment (hould bind where nothing had been done by the parties fign- 
ne, or in part executing, though wrote by their orders. They were 
only beads ſet down, which might have been altered or rejected. 


Mr. Eyre. Whatever the motive, a court of equity will not decree 
or Mr. Eyre a ſpecific performance of an underhand agreement, car- 
ted on in the name of another perſon. 


This court has been ſo jealous of giving a ſpecific performance of 
reement as an additional remedy to what they might have had at 
law, that they have declared they would not carry them into execution, 
Where there appeared to be fraud, trifling, or improper conduct. 


n the caſe of the Duke of Buckingham they were ſtamped and 


Mralled, and yet the court would not execute them, It appears in 
- eile there was a tranſaction in favour of a party all along with 
1 om Mr, Popham had declared he would not treat. This will, 
efore, take it out of the benefit of an equitable conſtruction of 
© ſtatute of frauds; eſpecially where there are ſubſequent circum- 
uſt, and perhaps #mpoſſible. 


It 


ſirneſs of it, both at the time of agreeing and when it is prayed to be 


perſormance of the agreement was inſiſted. Lord Chancellor ſaid 


Mr, Popham!s agent, Mr. Stokes, has done nothing to approve of 


n | 
ces, which render the ſpecific performance extremely hard and 


1 Equity Caſes abridged, 27.* On a marriage treaty the lady's father lender and 
wreed to give 4.5001. portion, the ſettlement to be made four or five Amhurſt. 


— 
= DO e e e eee r 5 * . 1 en ; We 
3 4 x ; 1 Der eee bs . r e eee oY ACSI EI A — 2 — 
3 — — A > a — * - mt brig 4 up 2 — — — wei — 8 q o * 
; A PL * 7 8 . ————— — — 3 — — — —— — — — — 2 — + es — — = 
8 Pre LS ne ag OT oe COIN — r : . ⁵˙à— A Ne nr Wn nn _ — 
| * weed — — — - 5 — 3 — — . — 
MN 2 — — — 


E Miiige5 od 


CIR orb ts Fo wa 
LSE * a ont 

= om tp 
3 


N 4 ep — FI 
6 a ks #5 — 0 3 
a VERT On A OOO DT we rn 8 . 
7755 * = TE = & . NE. A FIX 22 . 2 517 . 7 
. een . i r I, te foam entice 
* r e > Pt 3 * . i. 
= 7 22 . 7 ” 
<4 42. 6 — S — * . 7 * p by RI 
- * - . 5 — 4; + 


e 


ee e 


A 
3 i. 
i 1 5 
5 > * 1 
I's 17 +3Y%: 
8 3 15 


* 
no 
FI 


— * * 
2 

> is N 

I OT 
* R — 
* 

5 - bo . 
— — Shea 


5 
R 
— : q 
Lies 2 : 


2 2 8 
EEE J 2 4 23S 2 3, E 364 — — 7 © 
< | — 2 2 — = — or x nt; r r 8 — 2 
— IT Se nt > — . ͤ — ne” = = . . . c ———— = — 
= 3 - _— = —_— -- — — — ns ——— — — — 
— — — — — * — — — 
e = 8 22 > " r 5 — 
= * Wn => * ee eee rr 


PB — — 
S ——— 
. 


. r SSR — — — — 2 4 — 57 — 
4 & 2 ag 2; , T5 * GB _ _— 4 L — 2 2 * f E 8 ina - : . N : 5 = : - | - 
+ "PX re 8 ANG 8 p r _ 2 rl 2 8 Ae 2568) ED 49-0 2 r wt * 1 * r 5 A . — pan prongs I a 5 . . T — — 4 — — . —— — — — . 5 : : 
; "S&£ — r 25 r * 2 * . 5 065-456 * 7 —. KS... . Nw] 10 "FS. A — > G ” bs W by 4 F - = gy 3 e „ : A — — ———— — — — * yo 3 - = _ - 95 +,» ct mms wort * 
* $ a hs > - 2 — 6 BY \ + ns F — I - * 3 bon — 2 3 — —— Re ; a . - . . — 71 ry . a = — wi = Fas A phages * — 5 ro. 22 - - 28 N —.— +4 r r * * pa ee — * . —_— MEX $5.4 » 2 > 2 —— — = Fu ne) 1 8 8 
* « * Pn : — Ec. = ey — r N DD 2 — r : . 39A ay 5 I dna A —— Gs er on — 2 . —— eee AG — e W : —— — N 8 8 +4 Ib — —_— 2 >% 6 2 — n — mu — — 
2 : — . — * 7 2 — 8 — 2 r= * : : re — oy 2 WE es el r — TIRE, — F - 2 = 
1 — — * IJ > : . — 2 5 5 Rn ee Irs eee I rEry— eee i ee rin Ee 7 — Bo hon — mn 1 — — = . 2 — r — — — py — 
— — one — — EE ER DD „ — = — 3 —.. . TS D 
* 2 * * 2 e = - 2 2 _ * n 37 DI 24 — — _ = 3 * Ls 3 . = — cos 6 > © * Av 45 "2 A ww >; T — TIO 
—— — — * 83 8 = - — 5 - —— 6 . : — * > 
2 - 7 — 
>. 0 — — — — F — — o 
_ ye - 


p > 
5 . LES 
— Wo n = 
a5 8 * 8 3 
po i tg > 
8 % * n > 
228 4 * 
— +. 


n 
27 


As a, — 


Ms | 4 1 i A 2 6 F 28 ; | Fn at . 8 | i Ve. _ | d 
| ö N — om — Wee * W 6— Rees n eee — oh 
796 Michaelmas I 14 Geo. 2 0 


when he pleaſes, and inforce the agreement when he pleaſes, in ſpite 
of juſtice, equity, and the true underſtanding and object of the con- 


at common /aw: Having delayed Mr. Poj ham, who did not intend 


to pay the money, which was very neceflary to Mr. Popham. 
ſtatute of frauds. 


quis of Normandy againſt Duke of Devonſhire. Execution of agree · 


nor was it ſigned by either party. 


— 


% ' | - 


If a party making an agreement may be delayed for a day 1 
than the time on which he inſiſted in the agreement, he may be des 
aye: a year, or for ever. The party on the other fide ma; 


may pa 


tract, 


Wherever the time is material to the party it is an eſſential part 

of the agreement, and muſt be obſerved. Vide Hayes 
KRaym. Agreement to convey over if the title be approved by de 

fendant or defendant's counſel at a time. The dime material, 


Gib. 1 5. Covenant to make a good. eſtate on a day certain. De- 
cree in the Exchequer for a ſpecific performance of the agreement, 
but refuſed in the Houſe, of Eords, the party: applying not having : 


proved that he tendered a title at the time ſtated, which was mate- 
rial, with reſpect to performance of the agreement. 


88 
2 


It does not appear he was even on the Zoth of June, even then, 
ready. Therefore he is left to ſuch remedy, if any, as he may hae 


him to be the purchaſor, and having not complied with his agreement 
There was as much occaſion to include Lord Mangſield, that he 
would accept the money. | OE! I 


To conſider it now as it would have- ſtood independent of the 


Before the ſtatute the court would not execute if not ſigned by 
one party, or in part executed. .- 


But if drawn up in writing, ſigned and ſealed, they would. Ma- 
ment by one of the parties ſhould bind both, 
In this caſe there was no time where agreement was complete, : 


The party who applies for a ſpecific remedy has not conducted 
himſelf with that fairneſs and candour which the court expects. 


When Mr. Popbau diſpoſed of the eſtate he was. to put nothing 
in his pocket, but merely to have money to pay off the mortgage? 
Therefore he refuſed Mr. Eyre, as not a ready money bargain. 


After 
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after the diſtance and delays in Chancery he would be to Joſe, 
neo if intereſt were given him. 15 Teh | 
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gometimes a ſpecific performance has been decreed making a com- 
ſation; but how is 44 to be made? There is not merely the loſs 
of intereſt, the'ſale is hindered: The mortgagee holds. There is every 
delay and every inconvenience. WY 1h mh " 


If you did not keep the propoſals the court will ſay you ſhall have 


no advantage. | 


The intereſt the court will give him after feven years is four per 
nt, againſt five, which is to pay the mortgagee on failure of pay- 
ment at the day incurred by the fault of thoſe who come for a ſpe- 
cific performance. r ä 


This caſe depends much more upon facts than any reaſoning or 
nice points of lav. HELL x 


If this be to be taken as an abſolute agreement what will be the 
fate of propoſals from henceforth in the way of treaty ? No perſon 
wil (ay what he meant to {ell his eſtate for, as thereby the bargain 
ſhail-be concluded at one. _ : ee © 


Where the articles were flamped, drawn out, deliberately exa- 
mined, the court would not ſuffer a perſon to come in who was not 
the intended purchaſor, but left him to his remedy at law. 
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The caſe of the Duke of Buckingham: goes upon the deceit; the 
parties would not go to ſettle the value. The only difficulty was 
the reſ.unding of a ſolemn deliberate legal act, which yet was reſcinded 
for the fraud; juſt ſuch a kind of fraud as in this cafe. 9 
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Scott and Langstaffe, before Lord Camden, was to reſcind the 
geement. Lord Camden thought fit to oblige Langs/affe to pay 
the coſts, A bill brought to give up a leaſe on the hands of Lang- 
ſafe, as obtained by fraud. : | | 


Lord Camden — The principle in equity is clear: But upon the evi- 
ence of the caſe the queſtion is ſomewhat nice. Scott, an illiterate 
brdener, having purchaſed an houſe of Mr. P. next to one in 
Which Mr. P. intended Mr. Garrick ſhould ſucceed, and Mr. P. be- 
ub unwilling Mr. Garrick ſhould have a diſagreeable neighbour, it 
" Yreed between them, but not made part of the contract, that Scot 
ould not grant a leaſe of the houſe to any body not agreeable to 
F. or to Mr. Garrick afterwards, if he ſhould ſucceed, to pre- 
at Mr. Garrick having a diſagreeable neighbour. Scot was applied 
1 5 . 3 
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to by one Langstafe for a leaſe, but refuſed, unleſs Langaffe, who 
applied, had P.'s conſent, Langstaffe ſaid he knew-him intimatey; 
and that there would be no objection. P. in fact diſapproved 5 
had never conſented to his being tenant, and, ſo far from knowing 
him intimately, he had only ſeen him at a tavern, > 


miſtaken in his ideas of fraud: Becauſe Scat did not ſay he was 
bound, and he, Langstaffe, did not ſay he had P.'s conſent; that 
vs. therefore there is 720 fraud. Scot 5 it is true, did ot ſay he Was 
« bound (he was engaged in honour), and Langstaffe did not ſay he 
had P.'s conſent; but he ſaid (which was a deceit) that he knew 
him iptimately, when he had only ſeen him once at a tavern, WW 


4 


4 


cc 


40 


& Scot, a gardener, afraid of a ſuit with Langsafe, a ſubſtantial 
attorney, is very uneaſy. He delays the ſale till he has an indem- 
nity from Garrick, then he joins. This 1s the caſe of Philips and 
the Duke of Buckingham. No body who has read that caſe can 
eaſily forget it. Let the agreement be ſet aſide with coſts.” 


What would have been the ſituation of Mr. Popham if no body 
would have 6:4 upon the bill brought? He muſt have paid intereſt] 
upon 17, ooo l. and received but 40 J. rents for ſeven years, till the 
ſuit in chancery ſhould be ended. He. was content, the ſtrongeſt 
proof of the hardſhip, to fit down with the loſs of ſeven hundred 
pounds. „ OA eee, ES COTA 90 


If no poſitive law had ever been made, and the caſe had ſtood 
without it, a court of equity would have faid it is :»pofible to afſiſt 
this contract, obtained by deceit againſt a perſon in difficulty and ne- 


* v 


C efſity. | | . | 


Conſidering it upon the ſtatute of frauds, where is the agreement 
ſigned by the party? Is it the writing with the pencil? Is it a writing! 
not offering any general ſum, but telling him Mr. Baldwin would 
be at the Crown and Anchor? This the conſideration for Mr. Pop- 

 bam's taking 17000 l., 45461401 ee e 
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But the agreement is confeſſed in the anſwer, 


The only ground of this being a general rule is in Equity Cafe 1 
abridged. „„ Soon e eee | 
But it muſt be an agreement ſet forth in the bill, 'c feſed and W 
plainly appearing ; and the ſtatute not inſiſted upon. 5 _ 
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Michaelmas Term, 14 Geo. 3. C. C. 799 


What is the confeſſed agreement? Not to take 37,0001. at any 
ime, but a certain day. It is not executed, nor can now; nor a 
compenſation be given. IT 2 3 | 


The unexpected and ſurprizing event in their favour may ſave the 
miſſion of the bill with coſts, which is all they can expect. 


Wales and Baynall Ve | 

Mr. B. could not have been compelled. Mr. F. is a ſubſcriber to 
this pencil; he does not call himſelf a witneſs to it: It does not ap. 
beit by what authority he ſubſcribed, though it may pretty clearly be 
preſſed with what meaning. Six days after the laſt day, goth of 
June, the deeds are delivered to be executed by Mr. Popham, who 
ys he will have nothing to do with it, „ 
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The contract with the purchaſors for 16, cool. was with honour, 
ad the indemnity open, and with candour, to ſecure them at all 
events. | 
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The ſubſtantial party is conlidered to be Eyre; ſo he was all 
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| Eyre is rejected in November, 1766, : 


The agreement offered to be ſigned proves they thought it not 
executed, Ee, „ | 


Caſe where the want of candour and fairneſs, and not dealing 
with honeſt methods, occaſioned the court to refuſe enforcing an 
agteement. TT | | | | 


Barebone and Barnes, 2 Chancery Caſes, 121. 


B. poſſeſſed and intereſted in lands for a term of ſixty years, pay- 
ng 51, per annum, and indebted and in danger of an arreſt, by ar- 
licks ſealed, aſſigned his eſtate to the plaintiff for 290/. and his tools 
and utenſils on the premiſſes, then employed in making brick. Arti- 
cles dated 16th of March.—Proviſo to be void if money not paid in five 
Js. Articles not performed, nor money tendered; but there being 
"0 proviſo in the articles for diſcharge of defendant, Barnes, for the 
bent in future, agreed, on advice, that Mr. Barebone ſhould purchaſe 
dle inheritance, or procure a ſuffictent perſon to take the aſſignment 
om Barnes, and ſecure him. And to that end fourteen days farther 
me, Barebone treated with the reverſioners, but they would have 
"Qing to ſay to him. However, he entered; when does not a 
Mar, but it ſeemed 407thin the fourteen days, On the fourteenth day 
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cedent: Though, probably, it would go on, and then be a prece- WM 


a ſubfidy, as was the language of thoſe times. 
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Trice, a hawker, came, and brought 290/. no writing was offered 
ing, — 
One went, treats for the eſtate, but would not diſcopet the name 
of the intended purchaſor, but carried on the treaty as for himſelf; 
5 1 


but the articles were filled up with the name of Barelone. Barnes 
ſells to Price for 2901. and on Barebane's bringing a bill to have an 


aſſignment, it was diſmiſſed, _ 
Though equity will relieve on account of fraud, yet not hin MW 
who is particeps criminis; ſtill leſs him on whoſe fide the whole of 


* 


the fraud lies, and againſt an innocent perſon. 


Lord Chancellor Mr. Ambler, your client is in poſſeſſion of a 
decree of the maſter of the rolls. I ſhall always pay great attention WM 
to any ſolemn determination of his; and therefore, as I confeſs my- Wi 
ſelf ſhaken by the arguments ſo very forcibly urged againſt the de- 
cree, I would like to have a little time to recollect the arguments; I 


and I will give you till Saturday. 


I will throw out a few hints how it ſtrikes me, as a queſtion of - 
equity, not only important to the parties in this cauſe, but as a pre- 


dent. 


This is a bill brought for the ſpecific performance of an agree- WM 
ment, Let us fir ſt ſee whether there be any agreement in writing | 3 


within the ſtatute of frauds. 


SET, 
n 


It is a wiſe and beneficial ſtatute, and J adopt Lord Nottingbam's Bl 
opinion, that it is ſo wiſe and beneficial to the public that it deſerved | I 


* 


I will adopt the propoſition of Lord Hardwicke, that this court 1 
can't repeal an act of parliament, e 4 

Fraud is a cauſe on which this court would interpoſe to ſet alive Bl 
a contract; as in Scot and Langstaffe, and many others. ] don't 
mean fraud that would make the party liable to an indictment. 


I wiſh you would ſee, notwithſtanding what Mr. Bacon has ſo 
widely laid down, whether there is any precedent of the court enforc- 
ing execution of an agreement, under circumſtances like this. 
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Lord Middleton againſt Wilſon and others. 
1741. Lord 3 he thought the court had already gone | 


„ - 
too far, in taking agteements out of the ſtatute of frauds, and _ 
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fore he would never go a fep farther, unleſs warranted by authori- 
ties, 1 wiſh, therefore, Mr. Ambler would ſhew me I am warranted 
by authorities in-confirming this decree. 33 


A letter has been an agreement; and any writing almoſt may be an 
agreement, upon-cireumflances. © «© 

In the caſe alluded to by my Lotd Hardwicke, Marquis of Nor- 
manby and Duke of Devonſhire, I took a note of Lord Hardwicke's 
decree, and had an opportunity of looking into Lord Hardwicke's 
book, and am glad to find my note agree with it in moſt circum- 
ſtances. | fue e 


Lord Hardwicke makes Lord Somers ſay, © Tt is very true that the 


court has frequently inforced the execution of an agreement on 


© notes and letters, as in the caſe upon a memorandum, but it is 
« where the agreement is full and complete, and the time fixed. If 
not. Fully and completely ſet forth this court will not decree.” Coles 
ot Males. 17% 
Treaty of Lord Middleton with Mr. Wilſon. Agreed to give ten 
years purchaſe for the land. And for the houſe—there were rents 
upon five cow gates, doubtful whethet they were five thillings or one. 
3600/. and there was an offer on payment of 4000 17. | 


It was upon the letter they principally founded themſelves; the 
agreement appeared, and nothing ſeemed doubtful but this cow gate. 
Lord Hardwicke decreed that ſomething being left behind it is not ſet. 
tha, and he decided for a fpecific performance for Mr. Milſon, againſt 


| ought not, therefore, to go farther than the authorities will war- 


ant me to go. I think this court is not authorized to repeal an act 


of parliament in this or any other caſe; but they may relieve againſt 


ſaud, becauſe the ſtatute was made againſt it. As when a father 
charges his ſon with 1000 J. for his daughter, the ſon ſays you need 
not charge, I will pay; he ſhall not avail himſelf of the ſtatute againſt 


frauds to with-hold payment. Mr, Baldwin is not in the circum- 


ances, 


Shew me the ſtatute; ſhew me the preciſe agreement which he has 
a tight to demand. Mr. Popham has all along acted with the great- 
> honour, candour, arid fairneſs. W_— 


could. 


x 1 ould be perſuaded 1 am to decree a ſpecific performance, there 
another point; here is a conveyance to be made, on pay 
9 8 


17 oo £ 


— — 


* 


| ſhould be ready to affirm any decree of his Honour's that 1 
He has acted with great ability in a court of equity. But 


ment of 


Nas, 
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Caſe where 
execution of 
an agreement 
for an eſtate 
at 36001. 
was refuſed 
to be decreed 
on ascount of 
a rent left un- 
ſettled, and 
doubtful whe- 
ther five ſhil- 
lings or one. 
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8⁰² Michaclmas Term, 14 Geo, 3 0 * 


— — 


17000 J. The court RR Ffectuates payments as if it was at the 

inſtant; and this is the teaſon why the coutt is ſaid not alwa : 
conſider time, becauſe they can make a * u_ is 3 8 

conſidered what 18 to be made. 


1 ſhould be very ſorry bo Aer in 1 A * — u 1 had bo- 
roughly conſidered, and before every thing had been argued, as well W 
for the appellant as-in ſupport of the decree; 1 vine give ail | 
AA = 


TRE adjourned, on account, 1 believe, of Mr. Am nd 7 E 
— till the firſt day after the firſt ſeal. 265 _ 


5 December, 7 77. At Lincola 5 Inn. 


Mr. an in | ſupport of the decree—It is EP that this FR 2 
cree is wrong, becauſe not warranted by ene EI 
Becauſe Lord Mansfield named as a party. 

It was very proper to make Lord Mansfield at firſt a ante; 1 
very improper after ward: Becauſe it was not known Lord Mam- "2 
Held had made an actual conveyance, aud the bill muſt have been diſ- 
miſſed as to him, | EE 


Coming too late for a ſpecific performance i is objected. 
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Coming too ſoon is objeRted ; a very inconſiſtent objection. But Wi 
this could not be when a ſpecific performance had been refuſed; and Wi 
the objection would have been very ſtrong if the ſpecific perform- 1 
ance had not been demanded early. 1 
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Objecded, that the maſter of the rolls ought not to have decreed : 
a a ſpecific performance, | Y 


If it had been right to decree a ſpecific performance, yet that a W 
compenſation ſhould have been decreed to Mr. Popham. A 


It is ſaid that decreeing a ſpecific performance is diſcretionary in the i 
court. Stating properly, I admit it, that it is not a thing of courſe. W 
Diſcretion in common converſation and in a court of juſtice are v: 
different: For if the party makes a proper title, it is no more dil- W 
cretionary. In a common ſenſe the court muſt do it, which is the 
legal ſenſe to do whatever they ſhall Herrn to be juſt. 


Not within the ſtatute of frauds i is one objection. 


Michaelmas Term, 14 Geo. 3. C. C. 803 


Not complete, another. 


Not fair, a third. 85 | 


t is proper firſt to conſider the true ground of the ſtatute of 
{auds ; and what was the law before; and how this caſe can be 
ifected. | 9 


Before the ſtatute parol agreements were executed by this court; 
hut to avoid fraud writing was required. e 


In conformity to the reaſon for which writing was required, 
equity has formed ſeveral rules. 


The court will decree performance of an agreement in writing, 
though not formally drawn. „ 

iſt, The court will decree agreements collected from letters. 
hre and Hart, Ch. Rep. 284. | . 


2d, The court will decree performance of an agreement ſigned 
by ene only; nothing more common than to ſee a leaſe ſigned by 
me only, and performance decreed. 


za. The court will decree if agreement not put into writing at 
that time, but agreed to be put into writing. | 


Leale and Morris, 2 Ch. R. 1 35. 

Ver. 1 51. The bill was to have execution of a parol agreement 
ra leaſe; the defendant pleaded the ſtatute of frauds ; the plea was 
awed ; but Lord Keeper held, if the plaintiff had laid in his bil! 
lat it was part of the agreement, that it ſhould be put into writing 


| would alter the caſe. 


duppoſe parol agreement confeſſed in anſwer, the court will de- 
Me as if in writing. | 


J 


The ſtatute of frauds was intended to prevent a particular incon- 
"mence; if the agreement is confeſſed, the inconvenience can never 
Pen which the ſtatute meant to prevent. 


* 


: Th moment he confeſſes, the agreement is executed according to 
dle ſtatute. 8 | 


| Attorne 


| y-General Jex. May 3, 1748—9. for putting an agree- 
Ment into 


execution; the ſtatute requires an agteement executed by 
I the 
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1 3 or eee, agent: : Vet * hs agreement appears, 
no danger of perjury, and it is taken out of the ſtatute. 
caſe, F ſhould have no doubt to decree againſt the 5 
can find no caſe as the reaſon goes throughout. 


there is 


nd, in ſuch 
though 1 


And ſecondly, his Lordſhip ſeys, if the agreement had ben in 
part Facamted. 


2 Vern. 4 55 Pyke v. Williams, 
 Wanky and Sawbridge, * G. 2. 


Plaintiff's hoſband deviſes an annuity to his wife of 400). a yea, : 
in caſe the ſhould releaſe jointue. " 1", 


Said 'by all the-court except one, though you ſhould not be com- 
pelled to " conſel a promiſe, yet it was neceſſary to confeſs things 1 
done to carry te promiſe into execution. And if ſuch a confeſſion WM 
Was required to take it out of the ſtatute of frauds, much more ſhall I 
a voluntary confeſſion be effectual. 1 


Attorney-General and Ray, Liſter and Fare. 


Lord Chancellor Le there any caſe in which there bs: been a 
decree founded upon confeſſion? [generally without a part perfor- WM 
.mance.] In ſome of the cafes the Chancellor has beon mentioned to 1 
have ſaid it, but I never found a decree, 1 


Mr. Ambler continued AAA. Lord, 1 take it as a e where 
there is an agreement in writing; | IF 


Agreement confeſſes | by the _— ; 
and in part performed ; 


"That i in any one of theſe three caſes the ct cat decree a ſpe- i 
cific performance. 7 I 


That there is an agreement in writing I muſt reſort to this letter. f 
Letter which Mr. Popham admits to contain an offer of 16 goo!. 
He wrote under with a pencil not leſs than 17009/. 

This is not merely enquiring about the price. 

vn 


By the anſwer which ſays it concludes the bargain, it W 
taken, po 


Al the n to * Manifold, the avſwerig the direQions for 
qooveyancess all evidence in writing. 


Js this in part performed? 


In caſe of Liſter, tenant began to repair. 


Culter and Halſey, there muſt be ſome 2 clear, with a view to 


the performance of the W ws. 


What i is done bene? Settling of the mode of pet convey- 


ances proffered, certainly with a view to the performance of the 
wreement. 


There is another caſe where plea over-ruled, becauſe not ſaid 
= ther defendant had tendered a COONERANCEs for this would have 
3 been a part Periarmanen: 


The purchaſer proceeded on his part ; | fold out Duck. 
Whether this a certain and complete agreement Is tobe confidered. 


1 will not aka leſs than 17090). I will give 170001. Many 
other things may be added, but more is not neceſſary to make it a 
certain agreement, The letter, conveyance, draughts— is not all 
certain ? I don't ſee how any of the parties can make a doubt, 


The defendant Mr. Pappas acted upon it as a bargain, 


lis objeQted, performance not to be compelled, becauſe no time 
lxed for the payment. 


If the day had been 8 then no agreement before a maſter 
would ever have been executed, and the inconvenience is exceeding 


in fixing a day. Diſputes about intereſt would ariſe; it would be 
lad you n paſſed the day. 


ment was varied; therefore the court will not decree a performance. 
duppole it ſufficient as it ſtood originally. 


The alteration 1 is for FI accommodation of parties, not material 
ij its nature, and by the conſent of the parties themſelves. | 


* 


If the agreement had been carried into execution by the parties 
demſelves or the court, and the 17000/. never had been paid to 
lr. Popbam, it Was not neceſſary he ſhould diſpoſe of it; it was to 


Objected, this is not the agreement originally made, the agree 
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— 
be paid to the uſe of the fond, it might have view proper and ſw. 


cient to pay it to the Np: to whom Mr. P Popham muſt had 
paid. | ö 


Objected, that it is a conditional agreement, and | condi * 
ann, and therefore agreement void. 


How dork this agree with the obj Ai chat no day fixed? I know 
of no caſe but of a creditor accepting a Jeſs ſam on condition of 
payment at a certain day; there the court will not Cane a perform- 
ance when the day 1 Is paſſed. 


No day Fixed here ; but if it ae what was done by we pr — 
* delay | is allowed. 


On account of engagement to pay Lord Mansfield, notice given. 

This i is not the fact, and Lord Mansfield did not demand, and it is 

not in evidence. Mr. Popham has ſuffered very much by the delay, WM 

leaſes, improvement of the eſtate, — This, if it de true, is another W 
queſtion, 8 5 

Next the head of fraud and 3 If this could have been con- 

dacted fraudulently and deceitfully no doubt it ſhould not have - 

vailed the perſon guilty of fraud. But I beg permiſſſon to aſk MW 

whether there has been any fraud or deceit. Whatis the difference? 

May not the perſon treated with convey over to the other the next W 

day? The caſe of or TO and the Duke of e 21 ys he 99 8 SH 


If a party were to ſay, I have na with you as principal, 1 find 
you are agent for another, I therefore will not n the court Wl 
would diſmiſs the bill with coſts. 1 


Lord Chancellor Mr. 2 . expreſely deer, he el 
not treat with them. 


Mr. Ambler proceeded—] come to that ot Whew! is the fraud, f 
when Mr. Popham had ſaid he would not treat perſonally with Mr. I 
Eyre, that he ſhould treat with him by another perſon? i 


The only caſe in which a man can be ſaid to act auiſih is, 
where the purchaſer ſhall not be bound. 


The reaſon why Mr. Popbam * to treat with Mr. Eyre Was, 
becauſe Mr. Eyre had not the money ready. The money Ms 
dy. If Mr. Popham had not been too haſty, and had waited till the 
Tueſday, he had ſeen it. 


The letter written by Mr. Stokes, I think, is concluſive of the af | 
fair, | R * « When 


nm _—_ < mand. cd. 
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« When yon rte Fg 155004 ready money to be paid at 
« L Mr. Popham had already refuſed you for a purchaſer. 
Mt. Popham therefore will not treat with you, nor any of your 
« profeſſion, for the profeſſed purpoſe of ſelling out ig parcels, be- 
« canſe he foreſees an inconvenience both to him and Lord Mans- 

« feld. However if Mr. Baldwin will pay the money within the 


« courſe of this week, with intereſt at four Her cent. from Lady-day, 
« Mr, Popham will be MT to accept * 


' Suppoſe he had waited to few e Oo N 1 


Upon the Saturday preceeding he gives the beer if he bad 


waited til] the Tueſday, he __ have made the objection if the 
112 was not Roy's 


A0 to the caſes cited, 1 think, that I ooght not to. g⁰ into them. 
I know but of one upon which the gentlemen have not dy re- 


led, upon which, I beg leave to wind as a caſe in point for Mr. 
Hyre, 


4 * % - 
— , G 
—— 
n .. — — 8 = — ** £85 Pc rt 
- 5 — 5 ——— — —— AP — — 
— 23 — 


Barebone and Barnes. This was not | the caſe of .a ſubſtantial man, 
but a man worth nothing, and rents reſerved upon the eſtate, which 
the ſeller would have been liable to pay if the other could not. 


Mr. Garrick's WY A particular perſon whom the perſon treat- 
ing with, would not turn out this not in writing, the purchaſer ſaid 
that he had talked with the perſon and no objection. Here was a 
direct fraud, not merely a treaty without ſaying for whom, which 
neither Mr. Baldwin nor his agent were obliged to do. 


Philips and Duke of Buckingham, a caſe which does not ty For 
teither one nor the other of the parties allowed the contract. But 
if the perſon whoſe name was uſed had taken up the caſe, and faid 
hat he meant it to be purchaſed in his name, and he would have it 
the court would have decreed, If Mr. Eyre ſays Baldwin treated 
or him, this is the very caſe. The bill is brought in the name of 
Mr, Eyre and Mr. Baldwin. If Mr. Baldwin declares he will pay : | 
be has a tight to inſiſt for himſelt, 3 | — on 


{Wb 
1 


| Next ſuppoſe the decree of a ſpecific performance whether any, 
9 . what compenſation to Mr. Popbam? I with he would have 
. = what kind of compenſation. 


= court has never ſaid, the ſeller ſhall take the rents and profits, 
tereſt for his Money, 


When 


Af 


1 
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8 When a man is let into poſſeſſion, he often e e 4 
the laſt pay day, and the court often divides. 1 


It is ſuggeſted the eſtate is greatly improved ; lives are dropt: 
Mr. Eyre will be a gainer ; Mr. Popham ought to have fant, 
for the loſs ;—no evidence of any great loſs. He pays intereſt o 
his mortgagee, this is his own fault ; he keeps the rents and profits 
of his eſtate. In what manner or what kind of compenſation ſhall 

he have. * 


| He ſells at 500 J. loſs, then how can he gain? He is rather inte- 
reſted than Mr. Eyre ſhould be purchaſer. 


Lord Chancellor—This is a bill brought by Eyre and Baldwin 
againſt Mr, Popham, in order to prevail on this court to decree a 
ſpecific performance of the agreement, which it is ſaid Mr. Pophan 
has entered into with the plaintiff Baldwin, for the ſale of an eſtate 
for the ſum of 170001. DN, 


 Fhe firſt queſtion in this caſe will be, what was that agreement 
which is now prayed to be ſpec:fically performed. And I was in 
Hopes the council for the plaintiff would have ſtated ſpecially what 
this agreement was. e ks 10. „ 


Next, ſu ppoſing there was ſuch an agreement whether it ought | 
to be performed? N 


As to the firſt, I examined the anſwer and depoſitions; and if 
there was an agreement it was on the zoth of June, that in con- 
ſideration of 17000. to be paid 100 oJ. to Lord Mansfield, (and 
which Lord Mansfield accepted) and 7000 to be left as a ſecurity 

upon the eſtate, the defendant ſhould convey to Eyre: And they 
aver on their part, that the deed was tendered to Lord Mansfield 
Who accepted. | _ e 8 


Tomy wi This is not an agreement in vriting upon the ſtatute of frauds; 
upon a bare but the queſtion is, whether it is an agreement which fo appears 3s 
parol agree- that the court will decree a performance. It has been ſaid that it i 
he » a known rule in this court that where an agreement appears confeſſed, 
part perform- the court will decree a performance, though. no part has been per- 
ed. formed; ſome difums there have been: But Mr. Ambler confeſſes 
that he has found uo decree.—That where the ſubſtance clearly ap- 
pears though in parol without any part performed this court wil 2 
cree an agreement to be executed. I think it cannot be poſſible; this 
court cannot rep-al the ſtatute of frauds nor any ſtatute. The King 
has no ſuch power by the conſtitution entruſted in Bum; and there” 
fore, there can be no ſuch power in his delegates. The 
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4 
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jad, Ad the juriſdiction of this court is principally intended to 
event fraud and deceĩt; where a party has given ground to another 


The ground therefore in making or reſuſing decrees has been 


fraud, It can never have been laid down by the court that where 


* 


the ſubſtance appears, it ſhall 'be executed. It would not have been 


In reading of Bracton, about forty years. ago 1 made a ſelection; 
« which the following was a part. | LCN. 


De acqutrendo rerum dominia, I. 2. cap. 29, 0 


Enptio vero et venditio contrabitur cum de pretio- corvenerit inter 


cmtrabentes ; dum tamen a venditore arrarum nomine aliquid recep- 


tum fuerit: Quia quod arrarum nomine datum eft argumentum ft 
enptionis et venditionis comtratte. Et in ſcriptura intervenire debeat 
wn erit per fecta emptio et venditio mfs cum fuerit partibus tradita er 


TRADITIO fuerit ſubſequuta, locus erit pœnitentiæ et impune rete- 
dre poſſunt partes rontrahentes a contractu ſed ſi pretium ſolutum fuerit 
vel eus PARS, er traditto ſubſequuta, pet fecta eff empiio et venditio; 


frei non ſoluti in parte vel in toto, ſed agere poterit venditor, ad recu- 
ferandum id quod de pretio defuerit, per actionem competentem ſed non 
ad ipſam rebabendam. 4, 1 Wa | 


This court never alters tbe common“ la; but in particular circum- 
ſtances it extends a relief, which the common- law from its genera- 
h had not provided. But for fraud and circumvention there would 
have been at common-law a relief fmilar to that which courts of 
equity give, either by diſſolving or affirming the contract as the con- 
ſarnce of the caſe requires; for at common-law a man ſhould not 
uke advantage of his own wrong. And common-law would have 
gen the party 4njured by ſach contract damages at leaſt; equity 
deres him to that ſtate in which he would have been if no unfair 
Pattices had been uſed. Common-law in many inſtances, con- 
ders a fraudulent contract abſolutely void; except as againſt the au- 
thor of the fraud, or thoſe who knowingly contributed to it: But 
® againſt ſuch perſons valid. And equity in this, court has peculiar 


—_ 


* YEE: 


Tice, as it is reaſonable to collect from bence in the reign of Hen. g. more 
dan five hundred years ago; and the ſtatute of frauds four hundred years after the 
mo of Bracton, did, as to tis. part of it, little more: than declare them. 8 


The only caſe I know that takes a contract out of the ſtatute is f 


* 
FOE ER ee er ent e * 
— — Dr 
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abſoluta, Et cum ARRAE non intervenerint vel scRIPTURA, ner 


nee poteſt ea aliquis contrabentium à contractu reſilire, preetextu = 


a heſe leading rules, which prevail ftill, were therefore received and in ſettled | 
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means and rules for the purpoſe of this relief, and to guide the IM 


IOWA 
r e 


Let us ſee how far the court has gone — where there has been a 
contract clear though not in writing, yet if afterwards the party has 
refuſed to execute, there if any fraud the court have not permitted 

the tefuſal, where the agreement has been very explicit, and the other 

party has acted upon the faith of it. n eee N 


Lord Somers is ſaid, in the note I have out of Lord Harduick' 
note-book, to have expreſſed himſelf thus. 9 


Lord Hardwicke ſtated the caſe of the Marquis of Normanhy, and 
then cited Lord Somers. It is true the court has frequently 
and juſtly interpoſed for the execution of an agreement, though 
the agreement only contained in a letter. As in the caſe of M. | 
“and Hart where the plaintiff had married upon the credit of it. 
© So where the agreement is confeſſed upon the defendant's anſwer, 
bot ſuch anſwer muſt contain the Full-and complete agreement; 
<« for if any thing remains unſettled, the court will refwſe as in the 
caſe of Coke and Maſters, before Lord Jefferies.” | 


Lord Somers ſeemed therefore to think upon the caſe of M. and 
Hunt, that there muſt be ſomething done. The plaintiff had mar- 
ried upon the credit of it. In the caſe of the Marquis of Normaniy, W 
part of the money had been paid. Is this agreement complete and W 
proved? And is it fuch, upon the circumſtances, that the court will 
execute it? Suppoſe there had been an agreement to pay the money, 
and on the other to receive; but the time did not appear. (Which 
is always material, but particularly in the caſe of a mortgagor, where | 
the mortgagee takes four per cent. and was to take five it not paid) W 
This is ſo material that Mr. Ambler admits, if Mr. Popham bad WW 
waited till Tueſday and not been paid, he would have had a rig to 
refuſe. | 8 e ee EY 3s OD ; 


What performance then? If the defendant paid to Lord Mangfeld 
10000. upon the zoth of June, he would execute the conveyance, 
and take the ſecurity for the reſt. No money upon the zoth of June. 


Mr. Baldwir's agent writes, that he is ſurprized the. treaty does 
not go on; but it is very well, as Mr. Balduin is on tbe eve ad a 
purchaſe which may be more advantageous. And that Mr. -_ 
muſt be apprized of the ſcarcity and value of money. Alt, a 
Mr. Stokes and he ſhould agree, he will be at the Crown _ oy 
chor. No treaty ſettled then, only that it was very well; | 1 
ſhould conclude, he ſhould be at the Crown and erer 11 
Popbam writes he wont take leſs than 17000 . perhaps then he 


take 17000). if you will pay on a day mentioned; and ſome time 


after 
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aher Mr. Baldwin writes back that he will give 170001. © which 
« ;oncludes the bargain.” Was this ſufficient.? No day. Was it an 
wreement complete? The diſtinction in the caſe of Guſter and Halſey 
| was in this very different. N 9 


Does Mr. F. the agent for the (plaintiffs, conſider it as an agree- 
ment, though he ſays, it concindes the bargain ? He wants a ine for 
his ſattsfacF1on. %% 193 


An ahh ad delivered; what is this ? Only evidence of a treaty ir 
contemplation which might come to be executed. 


The terms are altered the 13th of May; application to Lord 
Mansfield. Lord Mansfield approves, Mr. Stokes hopes Mr. Bald- 
urs money will be ready in fen days; agrees to wait. 


179th of Fune, Lord Mangſield's agent writes, his Lordſhip has 
appointed Monday at five in the afternoon to execute, as Mr. Stokes 
ed upon that day; Mr. Popham writes, that he hopes Mr. Bald- 
win will be punctual, as he has ſo often been diſappointed, and that 
he ſhall think himſelf at liberty, and obliged to treat with another 
purchaſer, if the money be not paid by Monday next. Here then 
Mr. Popham was bound to the Monday. ; 
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However they are not ready on the 28th of June. And it is 
fad for the plaintiffs that the deeds were neceſſary to be tranſcribed, 
ad on or about the 3oth of June was appointed for executing 
the conveyance. Appointed; by whom? 1 ſuppoſe by thoſe who 
thought it beſt the conveyance ſhould be re-ingroſſed ; and this was 
ſo material, that Mr. Ambler confeſſes, if they had not paid on the 
zoth of June, this would have been ſufficient to have put it off. 


yr they es © > 3 5 


Mr. Stokes writes — As Mr. Popham agreed to defer for your ac- 
commodation, if the money be not paid immediately, Mr. Popham 


wil take ſuch meaſures as he ſhall: be adviſed. 


Mr, Ambler, though he admits Mr. Popham would have been 
at liberty, if payment were not made on the zoth of June, 
be in another place ſays the time of payment is not. mgterial ; it was 
_ 7 material when five per cent. intereſt was to be paid if the mort- 
dige not diſcharged, It is always material. ; 


The 22d of June is the laſt day that appears. But ſomething 
efterwards was done. They went and caufed the conveyance to be 
ie ingroſſed. Mr, Stokes, the perſon who engroſſed for the plaintiffs, | 
bas done what I am ſorry to ſay all the parties applying for a ſpe- 
ane agreement and their agents have done, endeavoured to 1#:poſe 1 
upon the court. One would underſtand that the erase was | 1 
| | Okrereet is y 0 
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offered with the name of Eyre inſtead of Baldwin. It cannot be: 
becauſe the very purpoſe of the re. ingroſſhent was to change the 

names, and put Eyre inſead of Baldwin: It is denied by dne, 


and not ſworn by S. 


Ne ſays that, according to the beſt of his remembranee and be. 

40 'Hef, the deeds were ready the 2r{t of June for execution by. Mr, 
—_— VPVPaopbam, who wanted to go out of town directly. And the deed; | 
A Ds were re-ingrofſed for the purpoſe of putting in Eyre's name inſtead 
of B. and there were ſeveral blanks in the ſaid re- ingtoſſments. 


Mr. Stokes helped to fill up the blanks in the re- ingroſſments with 
the name of the ſaid F. Eyre, inſtead of Baldwin. As I read it 
you would think it was, helped to fill up the blanks with the name; 
8 but it is to be read, helped to fill up the blanks of date and fums in 

9 the re-ingrofſments ; which re-ingroſſments had the name of Eyre 
42 _ Inſtead of B. (that is) afterwards inſerted. It is not poſſible, in the 
ſenſe in which it was meant to be taken; if it had they ſhould have MW 
produced the re- ingroſſments, and ſhewn that Mr. Stokes was ca- 
pable of '{wearing to deny his un hand. x .- 


It is a moſt ſcandalous effort to impoſe upon the court. 


Mr. Eyre's clerk ſwears in the ſame manner. 


Mr. Eyre ſwears he has 4000 J. in his banker's hands, a of Wl 
| 3000 l. The proper manner would have been, if this could have I 
been ſworn, to ſay that he had 7000 J. in the banker's hands; but 

it does not appear where the 3000 I. were. It cannot be in his 

banker's hands, becauſe the notes in his own. bands were certainly f 

Ny not with his banker. And he adds, and of bills and notes in his Wi 
 -own poſſeſſion. | 5 | 1 


And this is very material, with regard to what I ſhall add, I fad 
they were all in the ſame evaſive manner. The agent for the plain 
tiffs ſwears he had inſtructions from the complainants, or one of them, W 
to treat for the purchaſe. He might never have a ſingle inſtruction i 
from Balduin, and yet this be true. | 


Excluſive of 3000J. the product of ſtock ſold out — this money I 
was borrowed, and it was not his own. And yet who would not 
have taken, from the ſwearing, that it as his own ? 


But the material thing is, the zoth of June was mat the def 
agreed between the parties; the 22d of June was the laſt day. 


What are the circumſtances, from beginning to end, to make 


court of equity compel an agreement, upon conſiderations of equi) 


not within the ſtatute 2 what 8 
| I | 


Per, * A 2 * 


„ 


What are offered are theſe, Port performed, becauſe the abſtracf 
was delivered, conveyances drawn, and money | borrowed. This was 
never the meaning; it is where the party does ſomething ar-owner. 


Mr. Popham, very much indebted, wants to (ell his eftate, in or- 
der to leflen his debt. Lord Mansfield agrees to take as much as this 
eſtate will ſell for, in order to leffen the debt. Eyre propoſed.; Stokes 
writes, Eyre ſays he has not ready money ſufficient. This will 
not anſwer Mr. Popham's purpoſe; he will have nothing to do with 
him. Then he acts behind the curtain: He treats in Mr. Baldwin's 
name, There is an evaſion. This agent ſaid he had orders from 
the complainants, or one of them, it might be from Eyre. And he 
makes Baldwin write a letter. Is this generous ? pore 


But it goes farther, the agent for the plaintiff, writes a letter. 


He goes away to Mr. Popham (I can't help uſing an hard expreſ- 
fon) in order to draw him in. He carries the letter; he furniſhes 
the pencil; Popham ſays I will nat take /z/s than 17000. He then 
writes back that Mr. Baldwin will give that price; ſo now the bar- 
gain is concluded. A. ſhort concluſion, „ 


© But pray, Sir, for my ſake, only write a line. No circum- 
vention, no deſign, to enable counſel to ſay it's in writing, it's aa 


agreement within the ſtatute. 


Two days after the agent goes, with a writing ready figned, and 
proffers it. Mr. Popham ſays, I will do nothing till I fee Mr, 
Sokes,” Was this fair? A country gentleman, unacquainted with 
law, to get him to ſign by himſelf, in the abſence of his attorney, 
a writing with no ſpecified time of payment? Is it candour to entitle 
wo a relief in a court of equity? However, Mr. Popham wanted 
his money; he ſends his abſtract; the time is put off, not by Mr. 
Popham. On the fourth of March the money to be paid; on the 
25th of March not paid; then they enter into a new bargain. Now, 
therefore, it was all in treaty: And this was that the money ſhould 
de paid 22d of June, 10,0001. to Lord Mansfeld. | 


Deed carried to Mr. Stokes, with the names, that is as already ex- 
Rained. After this Mr. Pophbam fees it; he is thunderſtruck to diſ- 
re he has been treating all the while with Mr. Eyre, ia the name 


of Baldwin, 


Has Mr. Popham been guilty of any fraud or circumvention? Has 
K not ſuffered moſt materially, by paying intereſt at five per cent. 
9 the 2 5th of March? Was he not forced to ſell, with 5001. 


9 X | 'The 


2 . 
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this is extremely material, when a ſpecific agreement is inſiſted on 
and the party to be compelled to ſuffer all the while for the delay. 1 


It is incredible what Mr. Popham muſt ſuffer; he muſt pay all tie 
money back, with intereſt. On the part of the purchaſors he ha; 
engaged with them, and bound himſelf to pay back, and given ſecu- 
rity, and he muſt pay five per cent. from 1767, to the mortgagee, Wi 


Il am ſorry to have {aid ſo much. The maſter, I have no doub. MY 
thought himſelf bound by the rules: There can be no other reaſon. 
I ſee the rules in another light. And the court has never compelled Wil 
an agreement but upon the caſe of fraud, to take it out of the ſtatute Wi 
of frauds, where no part bas been performed; unleſs it has been clearly WM 
proved in writing ſubſequent, either by anſwer or otherwiſe, =Y 


But here the moſt material part has not been proved, which is the 
time; which is neceſſary to be proved whenever the parol agreement 
is to be executed. e 1 50 4 


The next material thing, that he had the money ready, is not WM 
proved but the reverſe is proved. There is no fraud in the defend- WM 
ant; nor is it ſuch an agreement, taking this as proved, which the Wl 
court would execute. | F 1 


Jam, therefore, of opinion, that the decree of the mqſer ought 
to be reverſed. . | 5 4 


My only doubt indeed the only heſitation that 1 have, is upon I 
the manner of ſwearing to the filling up the blanks; the ſwearing to 
the money, and the other -eva/ive circumſtances, whether I ought not W 
to reverſe with coſts. n 1 


The only reaſon that induces me not to do it is this, I ſhould be BY 
very ſorry to add coſts which could not afterwards be diſcharged, I 
where they have had a decree. 5 9 
If it had regularly come before me I would have diſmiſſed it with W 


.coſts : And, as I differ from the maſter, I wiſh they may appeal; 
becauſe I think there is a judicature which can diſmils it with coſts. 1 


BILL DISMISSED, —_—— 
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NTER has tempeſtates, atque turbines quibus reſpublica noſtra 
jam diu jactatur, nullum adeo mali ſolatium præſentius in- 
venio, quam ut vitali quodam genio conditam credam: Et id 
ine, non tantum ob diuturnitatem acti jam imperii, neque vim et 
tobut populi, neque inſulæ ĩpſius molem fere inexpugnabilem et hoſ- 
tibus inacceſſam; fed ob alia majora; religionem nempe, et leges; et 
principia, ejus formamque veterem. | 


Nam diuturnitas per ſe enimvero, bene conſtitutam compagem, 
felicem ſortem, auſpicatum cœlum affuiſſe plerumque monſtrat ; et 
renerationem et dignitatem quandam præfert: Sed in humanis rebus 
tantum abeſt futuram incolumitatem ſpondeat ut imminentem inte- 
ritum verius inde ominemur. Cernimus quotidie ſaxa ingentia vetuſ- 
ate ſublapſa filvarum immenſas umbras arborumque reginam quer- 
cum, autæ vi aut humanis manibus concidiſſe: Urbes ſubrutas; terram 
ſubinde labefactatam: Flumina exarnerunt; mare ipſum ac ſidera 


communem ſortem patiuntur. Naſci nova, vetera interire, mutari | 


omnia. Animantia autem omnia fi his conferantur immaniſſimas 


etiam beſtias et ponti monſtra, imbecilla, caduca, infinitis caſibus 


obnoxia: Ac quamvis minutis maxima interire. Nos vero, miſerum 


ac incertiſſimum, inter incerta omnia, humanum genus qui bellis 


concertamus, qui æterna molimur, ita vivimus ut quod longiſſimum 
vitz noſtræ ſpatium concedatur, centeſimus ferme annus, (et quoti 
hactenus) alii voluptatibus, alii ambitione, plurimi inertia, innumeri 
{eriis nugis, at tamen nugis, conteramus. Ita fluxo corpore et labili 
unter cœli, ponti, terræ diſcordia elementa, inter animantium inſidias 
et ferociam aliorum, vel quod maximum et teterrimum, inter pro- 
pria humanitatis vitia conſtituti, et interea vel tegulz lapſu, vel ver- 
Miculi morſu, vel pulviſculo illapſo ſpiramentis anime intercluſis tam 
nullo negotio confecti, ut in dieculam ſi liceat perdurare prope inſtar 
abendum ſit æternitatis. 1 | 


Militum igitur robur et ducis maximiĩ vis intra pauciſſimos annos, 
ne dicam puncto temporis, quo recidant non ignaros alloquor. Ho- 
mines enim alloquor: Neque ullum clarius aut majus mutationem ter- 
teſttium fragiliſque ſpei pignus quam fi memineris hominem te eſſe; 
**rbo omnia incerta concluſa eſſe videantur. 


8 dowem igitur concidiſſe ita non mirer ut potius ſtupeam, tam 
"am, et ad extrema ſubitam potentiæ molem, ubi eo uſque excre- 
Th - viſſet 
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tam ſæpe non concuſſas modo, ſed ſubverſas, non immutata 


ad rempublicam conſervandam, ad generis humani pacem et utilita- 


mirem fit qui condiderit Dei. Leges vero et reipublice ſtatum ab 
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viſſet ſtare potuiſſe. Perſidos, Germaniæ, Galliarum, res non att f 
nitum eum habebunt, neque in tanta inſtabilitate partim fuiſſe 5 18 
- | 67 $655 . a Imperiz 3 
ſed ſedibus et radicibus convulſa alio ceſſiſſe ſi cogitet hominum ind W 
robur fuiſſe; et plerumque unius homuncioli humeris niſum. Urhes | 4 
commercio ampliſſimo quondam inſignes, Tyron, Sidona, Athena; WM 
Corinthos, Carthaginem, mundi olim quzdam emporia, video alas Wi 
partium ſtudio, alias dominandi aviditate, plurimas maximaſque | I 
luxu, ſocordia, deorum hominumque contemptu, ex nimiis opibus WM 
et magnitudine orto, ita evanuiſſe ut veſtigia ipſa ægre requiris et 
ſæpe ne id quidem. %% ĩ 6D. 5 


Propugnacula vero, arces, commeatus, claſſes, non vis et fortitu- 
do ſunt, ſed fortium tantum et bonorum inſtrumenta: Et adeo non 
in omnia ſecura ut ſæpe tutius fuerit ſpreta ea, quam credita. Alia ici- 
tur quzrenda externis magis certa, humanis viribus magis duratura: WM 
Quz ſane non alia uſquam videre videor, præter rerum divinarum Wl 
cultum, et bene conditum, atque conſtitutum, reipublicæ ſtatum. WR 


De religione non hujus eſt inſtituti multa dicere: Talem vero ha- 
bemus iis probationibus fundatam, iis ad vitam moreſque preceptis, WM 
exemplis, auctoritate, ea denique ad civis inſtruendos optimis artibus, WW 


tem, ea pulchritudine ca ſpe, ut ſatis pro dignitate explicare ejus ni- 


eodem Deo, per ſapientiam optimorum virorum, tot ſeculorum cur- WW 
ſu, tot exemplis, tot demum etiam caſibus indita, firmata, defenſa, WW 
aucta, tanta hæc et tam preclara, tam noſtræ reipublice propria, Wl 
mira quadam tum Dei providentia, tum majorum noſtrorum confi- | 3 
lio, virtute, diligentia, fide, deducta, et nobis tradita, ſancita, com- 
miſſa video. | 47 ö I 


Vix aliam rempublicam aliumve imperii ſtatum inveneris, tam WW 
diuturnæ pulchritudinis, tam non imminuti roboris, tam non muta- I 
te forme, tam ejuſdem ab antiquo ingenii: Ita apte diſtributis patt- I 
bus; tam præclare proviſis legibus; tantæ auctoritatis, clementiæ, BW 
æquitatis. Ea juſtitia, ea in publicam utilitate, in privatos tempe- 
rantia, opinor, nullum. Ut conſtitutio hæc noſtra non jam Angliz, W 
ſed libertatis; non hominum ſed ſapientiæ nomen, non legum alicu- | I 
jus civitatis, ſed ipſius juſtitiæ exemplar, et quædam divinæ pulchri- 4 
tudinis quaſi retecta facies habeatur. g | f 


Mitto multas paſſim conſuetudines ab intimâ. Vetuſtate ane 
conſpectas Romanas Aquilas, pulſum que Cæſarem nobis . 
neque adhuc vi temporis aut rerum continuo orbe exeſas vel dejectas, 
atque obtritas. Hæreditatum dico; dotis amarito in uxorem (quo 
contra Rome et Athenis factitatum) aliaque ejus generis; + 

conſtantiam tempus, prudentiam uſus comprobavit. Mitto quod ſup 
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licia illa fœda, equleleos, cruces, ardentas laminas, et prodigia cæ- 
en crudelitatis et ſtultitiæ humanæ neque leges noſtræ agnoſcant, 
neque unquam fere agnoverint: 81 druidas forte exCipias, et Ro mæ 
ius tyrannidem a cervicibus noſtris, ægre, at fortiſſime, depulſam. 
Ejus inquam Romæ quæ veterem ſuperbid pravoque cultu ſuperavit; 
« utinam meliora ejus aſſecuta eſſet. Præterea pauciſſima, quæ non le- 
gum, ſed tem porum monumenta memoria rerum noſtrarum detulit. 
dutim enim fere ac pullulare incepiſſent denata ſunt, vel per do- 
mita, V Fj Vä 


3 14 


Quinimo non modo nocentes meminimus ſaltem homines eſſe cu- 
jucunque gentis fuerint; etiam. illud majus nefas vix per bis mille 
1nnos fere apud nos extitiſſe repertum eſt, crimina per tormenta eli- 
ciendi, ut pena judicium ante cedat et minore ſupplicio aperte noxius 
quam innocentia et fortitudo viri plectatur falſo crimini inter ignes 
tortoreſque renitentis ; habemus et hoc noſtrum, hoc vere noſtrum 
julicium parium ! judices ex ipſius rei aſſenſu lectos, domicilio vi- 
cinos, conditione proximos, ipſos inter ſe, ac reo, pares. 


Horum non nifi unanimi conſenſu, de capite civis Anglicani, de 
exiſtimatione vel fortunis ullum erat aliquando judicium, Et jam 
non adeo intercidit pulcherrimum inſtitutum, quin ad hoc quaſi præ- 
dium libertatis columen juſtitiæ, aram innocentiæ ſapientiæ que ora- 
culum, maxima fere quotidie deducantur. Habemus magnum con- 
alam illud ſenatus populique Anglicani vetuſtate ante omnium monu- 
mentorum fidem; quæ antiquiſſima tamen ei ſuffragantur. Hine 
Areopagum, hinc curiam Romanam, inde Spartanam Democratiam 
conferes; non modo diviſas ſuperamus, etiam conjunctas vincimus. 
Tum vero etiam illud cogitandum: Romam nunc reges, deinde 
conſules, poſt tribunos, dictatores, imperatores denique rexiſſe. 
Tanta ſubinde viciſſitudo, ea calamitas, ea moles in ſe ruentis impe- 
fi dominam gentium Romam concuffit, afflixit, ſolo demum æqua- 
vt, Athenas optimi cujuſque nomine paucos opibus fretos ita rem- 
publicam habuiſſe, ut non magiſtratus, ſed domini viderentur: Pe- 
nes populum ſæpe numero ſpecie fuiſſe poteſtatem, ſummam re vero 
wud plebem rapacem, credulum, indocilem ſevum ; vel ſui ipſius mo- 
dus vel flatu oratorum jactatam, tumultuantemque. Spartæ vero 
"tutes, fere omnes eo induratas, ut in vitia pervenerint; et ne 
quid alieni cuperetur, ne illa quidem propria fuiſſe, quæ natura max- 
me voluiſſet: Conjugia et patrium nomen. Ut potius diverſa ſer- 
ntutis genera, diverſa vitia, pravæque rerum publicarum ſpecies, 
quam uſquam vera reſpublica eſſe videretur. 
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Recentiora et hodierna intuenti quam paucæ mentem incurrunt 
ere terum publicarum et libertatis effizies, Magna orbis pars ſub 
tYrannide confeſſa et aperta ſqualet, quibus pro libertate eſt 5ona ſer- 
wut, et ſumma felicitas debere non pati infortunium, ſuiſque ex con- 
«lb tanquam alienis, et quantum vis precario uti. Conjunctam 

tem- 
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PREFATIO ” 


rempublicam ſeptem provinciarum ex pluribus Hiſpanienſſ jugo pene MM 
infra patrum memoriam ereptam, quo nunc redatam! Ubi jura je. iſ 
ges, libertas prior! Venetum ſenatum an Genuenſem adeamus liber. 
tatem quzſiturum ! Etiam parvulz, at nobiles iſtæ reſpublice (non 
enim mole ſed intus virtutem verumque pretium metimur) neſcio quo MW 
evaſer int Luccenſis, et Marinenſium antiquiſſimae. Ultra Pyre. | 7 
naeos an fit ſcandendum, lacuſre Lemanus viſendus, ſi forte delicis WM 
generis humani et amor cli, libertas, etiam num illic babitet? Pruſ. Wl 
tra ſcrutamur extra: Nos ſuos alumnos, Britanniam ſuam, 

noſtri imperii fines Libertas eſſe voluit ac juſſit, ſuos. 


Et mihi quidem oogitanti non fine divino ope, et ſingulati quo- Wl 
dam favore, maximis que majorum in publicum meritis fieri potuiſſe Wl 
animo ſedet, ut quam rempublicam ætas noſtra vidit, orbiſque ob- ; 
ſtupuit virique fere omnium gentium ſapientiſſimi in cœlum laudibus 
et nuper et olim extulerint ullam tam diu habuiſſemus. Regiam poteſ- 
tatem pulchre ornatam, tam legibus exſequendis proviſam, tam impe- 
rio tuendo armatam, tam provide, et ſibi non minus quam publico, ; 
utiliter, circumſcriptam ! optimatum auctoritatem, populi vim, uni- 
verſz reipublica Majeftatem, hæc adeo velut cceleſti artificio apta at. 
que librata. Leges vero ipſas tam graves, tam antiquas, zquas, n- 

nium conſenſu factas atque comprobatas : Judicia eo uſque ſans a WM 
vi, metu, odio, amore, dolo, errore etiam, quantum in humanis licere Wl 
videatur, clauſa et circumſepta; Eadem, in auxilium omnia, aperta; WW 
eadem quæ habenda quæque patienda cuique eſſent, non ex ſuo ar- 
bitrio, ſed ex legibus definiſſe, que eadem voce omnibus loquerentur ſen- 
per. Dei cultum ſimplicem in pleriſque purum optimum intreamur: W 
Non coactum immanibus inititutis, atque ſupplicio; non preſtigis Wl 
jactitatum, non in caligine ac ſordibus latentem, non legum auxilio Wi 
in perniciem hominum irrucntem, fed legibus ſociatam. J 


Religionem caſtam, moderatam, gravem, libertatis fautricem, pacis W 
amantem ; benevolentiæ, juſtitie, bene parendi et rede imperanas, Wl 
magiſiram. Hujus evi ducem et ſolamen; et zternitatis portas te- WW 
ſerantem. Quzcunque Deo accepta, hominibus chara, publice bo- 
neſta privatim bona, univerſis utilia eſſe cenſeantur, ea prope omnia 

mega ſane ſententia (neque mea tantum, ſed optimis judiciis, et con- 
ſenſuæ maximo) leges videntur Anglicanæ amare atque complecti. W 

Ea hzreditas nobis a majoribus non augenda (ſatis enim magna atque WW 
ampla eſt) ſed retinenda, atque ſanctiſſim: tradenda poſtetis, ut 4 
patribus accepimus, devenit. 
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Longum eſſet, et prope infinitum neque mei ingenii vel ſcienti2, 
omnes leges Anglicanas recenſere ; et multi modam illam varia Bt 
que ſapientiam vel mirari ſatis nedum enarrare queam. Sed ſi cujus 
unquam juriſconſulti domus, tanquam Scævolæ illius, civibus unquam 


patuiſſet ubi adiretur, ubitanquam ad delpbicam ſedem confluerent 


i : : is cetiis 
homines, ſuarum rerum incerti quos ille ope ſua ex incertis cet . 
: | „ e compolei- 


alt i Nos que 'Y 


Wong led ſumma prudentia conſtare et ex intimis nature ac veritatis 
ati 


Ity = hauſtum, denique, quod pleroſque forte lateat non chartis tra- 
, im aut in ſtatutis præcipue ſitum; non forte, non vi aut dolo fictum, 

7. ina ex parte ex jure naturali pendere, ex ſinu libertatis flux- 
* Juſtitice adytis adoleviſſe : Publice comprobatum, ingenuum, ſpiri- 


ter "erique ut ita dicam, ſanguinis et ſucci plenum, in ſe compoſitum 


3 | ; 


es rotundum. De lege autem Angliæ communi non jactanter neque 
8 falſo 


| 1 
a compoteſque conſili dimittat, ut ne res temere tractent turbidas. 4481 
Quam id in legibus noſtris aptum, proprium, et veriſſime dictum 1 
jideatur. Que enim unquam leges humanæ tam caſtæ, tam gravi- 1 

tatis plenæ, tanta auctoritate extiterunt ac olim noſttæ. Quæ tam "i 
lies, calumnias, vim, dolos, ambitum, ceteraſque reipublicæ peſtes 1 
oderint ac vetarint omnino neſcio: Et diu ſane his omnibus reſtite- 1 
runt ; neque adhuc non reſiſtuntt. | 1 
Et olim ſane ſapientum domus, juriſprudentiæ hoſpitia atque 1 
ſcholas, nobilium juvenum cœtus ſtipaſſe non miraculo nobis ſed 1 
rubori fortaſſe, cum jam aliquando deſierit, eſſe debeat. Nempe ex 1 
lo uberrimo fonte inſtituta patria, mores, diſciplinam, parere legi- 1 

bus conſtitutis et novas ſi qua opus eſſet, ferre, ſi patria ad id ſum- 7 
mum munus capeſſendum juſſiſſet, mul diſcebant. Seuiores vene- 9 

WW 7:1, magiſtratus colere; /ibertatem et vere ſcire et incorrupto amare, 1 
e fortiter retinere. Neque uſquam fete in veteri noſtra repub- 1 
dic major modeſtia quam in poteſtate ſumma neque major po- ic 
tentium in humiles amor, tenujorum in optimatis obſervantia ex vete- © 

ribus inſtitutis et ex publice bono re perietur. Corrumpere vero ac cer- {4 
rump! maximis impetiis ſemper exitioſa, adeo tum ſæculo aliena, ut le- 1 
pum-latores praterirent: Credo ne non tam caviſſe quam onuiſſe vi- 1 

drentur ferme enim ſexcentis a Gulielmo primo annis ad Elizabetham f 
reginam neminem ambitus damnatum conperio, et multo difficilius | 
Invenires qui ſumma in republica - munia ſummamque poteſtatem in 
gelatam vellent accipere quam qui æquo animo privati degerent. 3 
Nunc, quoniam pleraque obſolevere, faltem elementa quædam et [| 
principia legum, uſu atque auctoritate maxima vere dicta ſtatui re- i 
ſere; et etiam placita quædam et legis et æquitatis regulas eaque ut if 
purimum non probare (per ſe enim probant non probantur) ſed ad- 'Þ 
Junctis tum noſtri ſæculi tum priorum exemplis illuſtrare, et quam fu- '' 
ant ia judiciis agnita, et quanti ponderis fructuſque ſint experimen- 9 
I a allatis (quz maxima rerum bonarum laus) oſtendere ſed hæc ſi vita - 
3 ongior et propitius annuerit Deus nunc tantum ipſa per ſe utcum- ' 
e collecta, faſciculum neque magnum neque forte per otium ver- * 
anti (otium enim noſtratibus non in inertia ſed in mitiore ſtudio po- 1 

um reor) omno inutile quo autem propoſito et confilio hoc quale- . 
"que aggreſſus ſim breviter liceat aperire. Videor palam tac- 1 

rus, quanquam id neminem fere latere attentiorem arbitror jus noſ- + 

rum non recens natum ſed inacceſſe vetuſtatis, non temere congeſ- 4 

a {cd pulcherrime ordinatum, non calliditate quadam ac minutula 1 

1 
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fal ſo dictum eam eſſe ſummam rationem quod, niſi qui principia ejus 
vbliti ſunt facile confuentur. ; STONE © 


Illud vero vereor ut ſim probaturus quod Anglus Anglos, de lau- 
"8 dibus legum Angliæ dicturus, latio ſermone (illoque forte barbarie Wl 
q quam vero latio propiori) alloquar. Ejus vero, five confilii five te- 
* meritatis noſtræ, habeo auctores maximos, antiquos, noſtros cives, LS 
|  fumma legum lumina, qui idem aliquando fecerint : Quos citando WM 
metuo ne potius arroganter defendere quam ſtulte cepiſſe confiliun WM 
arguar. Deinde, quod propius attinet, maxima ea ipſa et regula, Wl 
latio ore plerumque invenias locutas, idque arbitror non ſine gravi- 
bus cauſis a ſapientiſſimis viris factitatum. Primum ut ne temere Wl 
prolata ſed enunciata graviter eſſent et 72fixe mentibus hærerent: al- 
terum ut quaſi toga Romanæ inditis inſignibus non intra linguæ noſ- 
tre limites et imperii, olim ſane anguſtis tenerentur, ſed ut cives WM 
Romani olim, ubicunque terrarum incidiſſent civitatem reperirent et 
Aomi eſſent. Maxime autem ut perenni memoriæ pro dignitate ipſo- Wl 
rum mandarentur. Veterem enim linguam illam, que non ita pro- 
prie Gallica eſt di da jam diu faſtidimus, qua legum monumenta ve- Wl 
tuſtate ampliſſima, uſu et auctoritate ſumma continentur, et id /olun Wi 
ex omnibus quæ aliquid Gallici ſapere videantur inter ineptias et quis 
quilias cenſemus. Anglicana autem lingua non tantum ab uſu quo-—- Wi 
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F 
5 8 1 FX. 2 ner 2 ng ” % 
BENT ESRD LAKE I TIEN PREERECE ont 
— Way —— mi — — — gy n 
1 * r © © AEoa As ; R ao ns 
— — n he Pt EEE =" 5 8 _ 
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Non minor eſt proditio legis quam regem velle perdere. 
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. 286. Terra tranſit cum onere.. 


5 287. Nemo foreftam Wal nifi rex. 


2838. Preſcriptio non datur in bona felowm oi per recordum. 


289. Non impedit G derogatoria quo minus ab exdem po- 
teſtati res  diffolvantur a ade conſtituuntur. 1 


290. Perſona conjuncta 2quiparatur interefſe proprio. | 


297. Ubi duo jura concurrunt in eadem pal idem eſt ac fl 
eſſet in diverſis. | 


292, la jure non remota cauſa ſed proxima ſpectatur. 
293. Potius eſt privatum incommodum quam publienm malum. 


294. Quilibet renunciare poteſt 3 juri pro ſe introduQs, 
295. Solus Deus hæredes facit non homo. 


296. Modus et conventio vincunt legem. 
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302. Corpus corporatum e ex uno porſt conliſtore, 


303. Corpus corporatum neque in lite aft nequo ine, neque 
bona forisfacere, neque attinctum pati, attornatum facere, nequs 
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408. Contractus infantis invalidu 63 in damnum ſui 4 
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309. Eccleſia ſemper in repis eff tutela. 
310, Qui altari ferviunt ab altari vivant. 


311. Nemo poteſt epiſcopo mandare preter regem. 
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315, Jura ſanguinis nullo jure civili dirimi pollans, 


* 


* 316. 


. 
— —— DS > b) 
— r — —  c— 


— 


— 


— — — — — op. — 
—— = — — == 
Z — 
— a. —— — — 2 By 
= _ wh _— — — by — — = = 
_— me i. 
= — IO 


mY 


— — I IRS Ire 
— 
— pg 


D 
« 


4 2 * 4 


. ay ol = AT 
— — £ 
— — ; 
= * 
— G <>. by 
, — 


— . 8 U — - — — "AG — r I Fr 8 Wer N - 
f rnn tet I ICS o * 1 3 5 
— 7 — — - 2 — mm . * K n no — * 
: ou ae Ara > Ee _ 5 STEMS ER . — . — 
—— * 5 OTE - — . — : 3 545 7 —_— 
* * Nr * hs — — 
— > wo 


, : . 
bon 8 4 - - 
_ » EOS 
. * — — * K * 
32 8 2 — 5 * 0 - x he Ry x 8 * * 
W 2 n —— 2 9 2 1 V4 2 5 
2 7 a 
* 


n 


— 2 * — — 
— $a tex < * ity = — Mie * * ah * 


Tana” 
2 2 
4 


aye 2 242: 


— doe 
. 


va oe $ 8 anne, bent} ihe 
9 — 29a + ERS 


x 


— c 


r ha 


— 
— „ H_ K x r 
WY an. — — * wel _ 


Veen 1 


— JS. $. - <2 8 


* 
* 9 > —.— 


* ' } 
* a M8 — 
N 
* N 1 2 { — 
8 "Ts ' 8 * * N 3 8 1 
, — . D ENT 7, oF x en N + 4 * 85 * ; . Py n 7 
” ry b * | 
LY ' 6 
i | = 
— 1 
* 1 1 * * 1 & . , 1 * d \ % | o 7 Þ 4 
; s s * ; . N * mY WO 5 * 5 
* * » . i # k ; ; þ 
* — - 
A F 1 F ” J 4 1 3 0 N 
| * 1 - - 1 
T0 3» , 0 g j : As 
, . 7 P 7 b 

L 9 L N 
0 . ® f a ? ” 

2 4 | + — — | - 

* 8 (4 * * 16 A5 "Who. Gs N ; — 2 p 
* - - - . = * * 7 - * 
» 4 e — 


16 Uxor ! in matiti ; poteſtate cum. 5 non an eſti in e | 
reatus minoribus ; aliter 1 in IE e et N e | 


317. Jorata debet «ſe omni exceptions major, 


318. Mandats licita lu interpretationerm recipiunt; [ 1. | 
cita aa extenſivam. W ee 25 ORR Ut 


319. Parum gg ſir re quid be bebe 6 non a cop Quo 
modo fit faciendum, | : SET if 


320. Qui obe dicit nihil excludit. 
321 | Exceptio probat regulam, d 
322, Nemo contra baum bum venite e poteſt, 


82 z. _Derivativa poteſtas eſt cjuſdem jurildifionis © cum pi 
tiva. 


; 324. Quod. fieri vetatur ex directe, vetatur etiam ab ee | 


325 3. In fore juris ſemper ſubbiſtit =quitas. 


326. Cauſa publica vicarium non recipit, 


327. Reſpondeat ſuperior, 


0 


328. Caveat emptor; cayeat venditor. 1 


329. Non eſt deleganda reipublice cura ac non Fang 


330. Ex diuturnitate temporis omnia præſumuntur ſolleniter it | 


332. Jus arial dae, N 


* — 


ent 


=> DiGnITATES REX var, VIRTUS CongmRvATy pBLIC- 
TA AUPERUNT. | 


334+ . ſopponit of offteinm et curam 7 non f x paris. 


— 15 SIR Dy ; 

5 
335. Conſuetudo eſt bonus rationabilis certus et communis "loci 
alicujus uſus cui memoria hominis non currat in contrarium. 5 
336. Coo. 


'Y , * fad LES | 
q ORE — eres nnr fene ener A LE OTE 4 ts + 
- : »”- $ as * 
A ; 
N N P 
} 7 5 
L wh, 4 - ” 
7 * 3 
1 a N 
— — 
go_ — — —_ 
. — 


: : 4 : Z 
* 3 ' ö : 


336 Conſuetudo totius Angliz eſt ex totius . communis. %% na 


337 Conſuetudo non pexjudicat veritati. „ . e 


ff ; » 


338. Conſuetudo alicujus loci lex eſt Fjus loci; E communi | 
Fra ſed non in genere contraria. F ; 


a 


339+ Conſuctudo maneriorum domini voluntatern reg. 
FW. conſuetudo 1 injuria oriri neque ll poteſt, 


341. Consur rue POPULT Aer auI et COMMUNIS-LEX 
LIBERT AS, 


. 
* 


342. Libertas eſt cum quiſque 3 velit faciat modo ſecundum 
eges, bonas, communi ' conſenſu _— certas, præſni tas, 4 pe n 


343. Nolumus leges A cuutari PvE hucuſque uſitatæ ſunt at- 
que approbatæ. # 


* - 
— £ re 5 — 
1 — 1 i” - i es — - « 
* # 1. _ = 1 * I LS. 2 * 2 — 
* 2 2 e 25 2 
5 — RS. oy . 
. oo No 


* 
7 
AY |} 
* a 14 
tall 
ö 4 
AS; 
l 
7 
. * 
1 
1 
{4 
*+ 
1 
FF 2 
1 
> / 
Vie ly: 
20" 
Fr 
178 
.. 
- 1 
1 
5 
* * 
#+ 
7 
% 24 
£1; 
ty 
* ” 0 
$0 o 
1.8 
"Ix! ©. 
3 = ! 
it; | \ x * 
9 N 5 
'N ; 
0 x 
, P, + \ 
4 


344 Majus eſt delictum ſeipſum interficere quam allun. 
345. Libertas nullo pretio penſabilis. OD. atop, +; 
340. Minima pœna corporalis eſt major quavis pœna pecuniaria. 
347. Volenti non fit 1 injoria. | 
348, Prata communis omnium Polli: Fry 


49, Verba homicidjum non/excaſant.” ee bat) . 


350. Verba temere prolata parum car lex. > 


351, Generalis Frais proditionem et - Voriicidium non Excipit : 


332, Lex orbis, inſanis, et pauperibus, pro tutere atque parente 


353. Hareditas ex dimidio anguine non datur. Ic 


354+ Cuſtos corporis cujuſque infantis eſt i is eſto quem heredi- 
equeat pervenire. F | 


355 In præſentia majoris ceſſat poteſtas minoris. 5 88 


* * A bs mm F 9 * 2 
wi * N , 1 n 
: * * N 
4 
* 
+. 17 
. 5 { 
4 
7 go 
9 \ 
\ & 
7 . 
5 5 : 

FW 0 * * 5 3 9 4 INIT N * r 8 * n „ = J 
\ | — W912 
1 

N 8 * 4 1 þ * T . ” « 4 
"x : 13 . * — - 7 . 2 a - . 
2 7 4 2 * x h 4 F - o 
$i oe” * 3» » 
: l Y R , * * 7 Ss I 4 
4 * 
8 9 7 88 wo Ka x * N A 
** N * 2 . N * ä N * 
* : * 


W 2 8 


4 fant. 1 


4 3. - 
F 70 * 


af Omane js et omni ao i 1 wy bun et citl- 


397. RADIX ET VERTEX TMPERIL IN deere con. 


* #7 ö 1 5 * 5 All tl c : . 8 Ut N, 1 ; 
"Fs WE % ! EOF 1 V 1 7 * N 1 N C * 1 av ths . , Zh 


358. Quai ag dubitetur vel male ſt, ad principle recurren- 


dum. 


; : { * 
84 ih — [ hy 1 ' 4 x 4 e » N. ty bt | * 1 1 * She 
. LY G g | he 1 1 8% ' U 4 * 

0 


359. Qui beneficium tos extra erde wee porn manu 


afferto. 


"aged Wn" m ypoc be Bed rank 4 A 
: 


A — — * * a * "7 = * — * * 
. or —— 2 5 
e * 8 MY AQ SE AR wot 
4 i * 1 * n 4 2 * - 
a oo Ho 7 7 3 be * — 


- b 
o m__ ban es 


360. VE FYRO incufat ne in boden blen genere ft incuſia- | 


: ; 
* 9 * 1 1 | _ AS : 2 ' ö 3 
Fs a FY %* * * * i \ by 2 | \ * 35 ; J > 96 0 & 1 FEAT # 2% 4 1 39 
361. Wa e e 
361. Nemo tenetur ſeipſum accuſare. 
\ 19 * 83 „ 3 0 SW LE. . | 
* 


OY 4 
... X | . 
Hautes e lege, 


363. Equitas ſequitar legem. 


 Fraus aquitati, prajudicats 
365. Quod fieri debuit pro facto „ 


* 


366. Præſenti periculo ſvecurrendum. nequa oil me * 
367. Quod conſcientia vult ubi lex deficit =quitas l. 


368. Agquitas nunquan cantrauenit legi· 


fin alium. 


369. Aquitas non medetur e qua bers requi- 


370. Culpa 4 n Cx =quitate non intenditur. 
371. Qui æquitatem petit æquitatem bai 
372. AEquitas uxoribus, liberis, creditoribus maxime favet. . 


37 3. Aquitas rem Vipſam intuetur de forma et deut 5. | 


nus anxia. 


174. Equins 


wa at, Þ Bly | 6 an 'F 12 te oh : | | ; T ; 5 f 
74: Equita vult ſpoliatos, \ vel deceptos, vel lapſos . 
ic ui. "iS % IEEE IT EATS f ̃ꝝ ͤ übXñ.Xn.. 14 1 „„ 3 
4 % „ ak OPS O24 eG "pins HE 7 aa 5 4 
375. gun. non vaga atque incerta eſt ſed terminos babet atque 
limites pre >. EST Tb. 
eh wen dF6x 7 itcnt — FR. ”—_ ' ; ay Pay | 
476. Æquitas non vult res | novas atque jnufitatas inducere. 
. Ubi lex communis et. æquitas in:eddert; te verſantur :®quitas 

4 via agit ſed non aliter ſentit. „„ 
378. Equitas eſt quaſi æqualitꝶ ag. 

15 e 2 | 1 Ds 4 _ „ ee | © 
379. ¶quitas non facit jus ſed juri apxiliatur.. ,, 
380. Æquitas vult omnibus modis 
381. Suppreffio facti tollit quitatem. 

382. quitas ſupervacua odit. e 

383. ÆAquitas nil ſtatuit niſi in partes. | 

384. Xquitas ignorantiæ opitulatur oſcitantiæ non item. 

385. Æquitas in patibus cauſis paria jura deſiderat. 

386. Zquitas rei oppignorate redemptionibus fauet. 

387. Æquitas non f nit eum qui. zus verum tenuit ærremum jus 
perſequi. | 

388. FAquitas non ſin ut eandem rem doplici via ſimul quis 
perſequatur. Es Lek þ . 


1 
1 


389. Omnia præſumuntur in odium ſpoliatoris. 


90: Aquitas in eum qui vult ſummo jure agere ſummum jus 
endit. 


* 5 


391. Aquitas non ſupplet ea quæ in mann orantis eſſe poſſunt. 


» 


dice 392, Kquitas non tenetur, adjuvare ubi non eſt nodus dignus vin- 


393. Equitas juriſdiQiones non conſundit. . 
* h 394 Nil 


2 — 


— — — . — — . —— 
. ————— — 7. — — — * 
pr ney OP Ne eres 1 


41 : 
3) 8 
1 
un 
4 it 
4 
; 
1 
7 
$15 
1 
" 


is. din hs A 
e 4 
E y 3.6 
e | 
Wy 
\ 


a TW <S. 


=quitatem vimis intendere. 


W Ky 5 e es . A Ante 
8 K 


y 


| e N EST Js DEFICIENS ana vs INCERTUM, : 
| 396. Dectyt Want rariEns 5 *r rern | 
„„ 5 ditas ve em ;uvat cum injur alt jus. BE 
e | | 397+ n Lf Th) mine Fl N 1.99 4 Tt | nj 3 ris al teri 5 25 N 1 
is vate Of Pleas and A : 
e e i ee ee 80 ws 6 
398. an ala e alia peremptoria. os: 
b 1 Lt e Nr be 7 8 
0 390 In capitalibus quid, quoniods, quando, ub, a quo o fun 
cum circumſtantiis ſollenivos,” dehet exponi. | CHI Saf RURAL > 
400. In capitlibus_ ſafficit en walitia cum „de paris 
gradus. 
401. placitum nemo cafſabt niſi melius dando. : 
402. Qui ordine ulterior admit precedentia acm. 
K | A x 5 
b 403. Urlagatus i non poteſt placitare. 
404. Duplex Placitum non admittitur. | 
| 405. Ubi lex cogit aliquem oſtendere caufarn neceſſe ct qued 
9 *. ſit Juſta atque legitima. Fa 
i Pp | 2 a . 0 N | .* ; bt | F 4 Ef} Ee 1 
ij 406. Oircuitus in lege odioſus. e FRI PPESETOE Rane 
407. Qui non vult dated wow negligi. 
55 . 408. Qui cauſa decedit causa cadit. 
409. Qui dempos pretermitti caulam ben. 


ä 470. Placitum mendax non elt phecitur. 


411. Ut ne quid nimis cavendum z ut ne ne qui deficiens 2 ca- 
vendum. 


412. Superſina A Aae pee 


413. Placitum debet eſſe verum, ſufficiens, certum, r 
brevi congraens, et pen a e, 


e eee e . Pla- 


* * 1 
> \ 
- 
— 
» * 


22% „ 3 * 3 T - %w 
# 4 


_ 
— 


eee d r n eee _ N een Ne 3 


1 * 
1 vr ai Dibugs 98 10% .. 5 4-4 Winn gt neee . * 8 Bi i," 6 xt : NN ' 
— „ * 75 5 N wu. 1», — vie Ir ors 4 Ss 44 | e WER Ee N r Hur 


* 
9 
22 WN va Yo ? | 0 
0 »& Sh a * Wo * 
1 2 
= — 1 Ta n d. 1 
nd L wy E 4 7 * Y * 
TE 600 
CY C 
* * 322 
, — * [i "WS BE 
N * 
* = 
a * 
* g = 
* 
; 
* 


9 


* 
Fo ov 


75 P 
FR "Was FE] S434; + FY2% Rr. 1 
4 * a 23 Fx * BY ; 4 + A 11 [5 Fe, . Pt 25 } 1 | 4 A 


414. Placitum affrmativum ſine W er exitum non facit. : 
a 


bs * N 5 5 
* * N 1 — MAU 2% N 4 # > : 1 


as. Placita __— duo; exitum non faciunt. 


oy oY 8 * Sgt VV 
2 Aan | 1 "OY e L N 8 1 


416. Placita debent apte conclud ere. 


15 Placts er «direct eſſe tern 12 induce ers- 


: L ' : 8 . Y g 
dete. * 0 4 * * * ET 7 on ®., 4 4 As. 6 "3. Fg © * * 4 = n * y 4 1 « * ? | 
; . : F ) g "+ 
* 8 * D . 2 > » : 


by + 
» * *. 


418. Fabendum : in chart rela auger nel rfcing ſed non norum 


0 . ; 
inducit. 5 | ; &- 1 WH: 367 k « 4 ie 


410. Clauſula generalis de as 6 camplaiugr-quagon. 
cuſdem fant W cum is "mo n Foerant. 


ot A Xiors af Slander « on the ES 5 


2 Innuendo non facit verba per ſe aRioni REEL u aliter non 
Gn... 


1 
R 


421, Ubi tos ſenſas occurrant mitiori i fandont, 


- 


422. A perte impolbiblia cum v dicuntur n non ase e calumniam. 


of 


| 423. Debet eſſe vel aliquod ſpeciale damnum « emergens vel ſaltem 
aliquod gravamen quod nocere W et videatur probabiliter nocitu- 
tum. f 


» % 
1 


Of Inheritances and incorporeal Rights. 
424. Non eſt exheredatio niſi hæreditas alio transferatur. 


425, Preſerigtio eſt titulus qui ſequitur perſonam, ex uſu et tem- 
pore ſubſtantiam capiens ex authoritate legis. 


426. Modus debet eſſe certus rationadilis et auh. 


427. Modus de non decimando non valet. 
Other Maxims of civil and criminal Juſtice, Order and 


. ' ; 


429. In civilibus 8 et dire preſtare quis tenetur; in cri 


minalibus etiam conſeguentia. 
: ” 430. In 


6 WU ts OTA CLI ——— ——— PS. a 9p 
n n 3 1 p 


# n by — 
5 3 pt ne — — 2 — 
le” 7 D 2 A* — — — — — 14, — 
— <q = 2 >. ry . — — — * — 5 
* 3 * Seat, FRE: Wo — >. js 9 — 2 — 
— — —. — — — — 
1 — — way => ed * —— — — — — 
— 1 — . f 8 - 8 = Pe 2 + 


2 
— — 


1 — ge> * 
rr ares — 
CR BR — 


— 2. 8 = 
7 1 pol ——— * 
8 4 * " E 2 3 = n — . — 5 9 y * 
8 = - 3 OY SES 2 — — 2 % 2 
— e * „ rs I en e > rn no = A — 
4 — 5 — — oe — — ye 3 r p rr — — N E 
= l = - > 8 - 


OS — - mus » . - 3 — 7 — » 
2 4 2 DO SLA, ,- . IJ 4 GOT YEP es * * 
8 * „„ = . 


ID 
ern 


— — 
IST EO EE DT ET IIs — 
TT. Sa eo FFP c er rr 
2 — CERES” — > * ys ak 2 2 

NE te 


CEL hs 
— 

vo 

* 


ee 
— — LR 


r 2%. 
. — — 


* 
Tm 
_ 1 * 
8 3 n I. rn A 7 
E. ˙ P I 
4 . —— 5 pA 8 . 


122 2 


D 
_ . 


* TE 4 R > x I} CT - — * AG. ith” 
ä AM, — 7 OTTER . ——_— 
T Ä Rs DOI mee" 
3 FFP r 


* 
n r 


— ſe 0 > — ” — * . Nee 0 - 
AER» \ ” - : 8 ” * * F - 
1 & - 2 2 2 * 2 — 4 * 4 — 
Ta < 560% op mae 1 — . - * 0 x ” 4 4 4 . 3 =, $954 , & 214 re”, 7 „ * 
2 —— vm ++ — 2: 1 1 — r * Rr 2 - . w 2 - ' * e ER 1 n Tz * - 
n ö 8 i 1 = Wu 8 7 YA " 3 2 W > 4 n ” g p g. et 2 . ; \ \ — > Nr . 4 * — 1 7 b 2 8 
IS 4 2 —_— n et 3 — _—- l 2 n 5 . — * N ** . 8 2 po. * - N * 271 * . Lind WL — 4 
= : 4 5 % e. * - — 5 —_ fs... 2 2 5 do. 2 pt. 7 * al a 7 . A 4 4 * g 5 h 
r r. LO SESD, LOS. 5, = SEEN IX 3 6 een, x, I SE DB Pegs 8 2 r 3 — RE I 
- - - 7 > Sn 7 : — Fr MOL n 8 p 5 85 " : — * 5 * e : ; IF 2 
: 2 0 Cn R A RK a © ag a = l we&— — 1 * 1 a — SL 8 — 1 ·C bs. F per 8 S 
1 9 7. 2 — wy 8 * „ - — : . 3 3 I — Rog 8 2 F 1 i N 
N * 1 . — — — 4 5 — 4 * = 2 — 5 1 * £ - » hb ot oe re n T 
ag bs q b X by - ge, gs,» q OE ihe 18 * * - X Pc. 1 « . * __ Py G 
- - 3 5 - 8 8 1 


trans 


— 2 


222 La a 9 „ SPI 
* — gs S — '4 
S - SS. 5 


— 


3 


wx F cathy * 
— — a 4 
2 * 
— - f F 
2 — 1 2 Ea: 
4 2 3 A 
ty — 3 
0 A GET IIS 
— * ef” — res ** 
— — = - : 


mm «5.x 
. \ as.” * 
4 


1 . 
” Y : — 1 — * 93 A s 8 ; 
* ä we fas 3 ii ne Gears #44 ww dd yo * a> lg e eee & y * 


e wy, + W Re >, thts; = 


8 40. Nemo bis is punituep pro coder aeg, 


I #2. FIR N74 * ls Þ 


43 t. Mines bis in En vevie pro, colenideltn, 


W 
8 


432. Crimes ex poſt facto hoy. Sai, 


3 # 


EAT * , 
| wa JOEL, 5 
E * * 1 e 3 "8 F 3 
& & — * 4 11 2% y 


43 3. In capitalibus minor elt pus cogitatiqnis 8 "i | 
conatus ex aQu direfts; et minor conatus quam patrati facinoris: Ut 
fit pœnitentiæ locus, Sed in 1 in e 1 r Rating 


| eſt. | 5 
4. Cruciatos legibus _ : 
435. Partteepe criminiswon eſt audiendus. 7 11 


1 In Pari cenee patio 00 aide dcſendents 


437. Nemo procerum vel in n jurata poni vel ſneſcllus manerii 
eſſe debet propter dignitatem. : 


; * 4 £ 8 
4 


438. Beneficium clericale omnibus a abi peens opt ſta» | 
tuto inducitur niſi ex expreſſo tollatur. 7 


$3 34 4 12 1 


439. Nemo qui non kit clericus benefcium clerical be! bi 


440. Metus quem agnoſcunt leges in exculationem criminis ell | 
talis qui cadere poſſit i in conſtantem virum. 


441. Ps eſt Salads virorum bonorum de re aliqua opinio. 


442. Ubi lex eſt — et ratio ejus generalis Ss eſt ace | 
. 


443. Ceſſunte cauſa celle effectus. 


444. Unuſquiſque paci et juſtitiæ publics! tenetur r ſoccurrere. 


44 5+ Qvamvis ALIQUID EX 8E NON 811 MAIL UM TAMEN | 
SIT MALI EXEMPLI NON EST FACIENDUM. | 


446. PEER OPERA EST HONORARIUM e 
NON MERCENARIUM. | 5 


447: Qui i extra cauſam diragatur calumniando, punitor. 4 


445. Communiter num officium eſt exculatio alterius. 


449 gpl 


449. 8 poliato debet ante omnia reftitai. 


450. Summum j jus furama i injuria. | 


451. Apices 3 juris non ſunt zur. 1055 8 17 1 og, : ; 


452. Par ſcientia d pares contrabentes felt. 


4 53. Rex non poteft i iovitum civer regno depellre. 


\ 


454. Nuvi. 1DoNEvs PUBLICUM MUNUS IMPOSITUM ro- 
TEST RECUSARE, 


455. Ubi fubRitui viearius s poteſt u non eſt G quis ad ſub- 
ſtituendum ſed ſi ſubſtituere velit inveniat idoneum. 405 i 

456. Fœminis et infantibus pr vicarium multis muneribus licet 
tungi, 5 18 7 


— 


. . _ 5 » 
# 4 * * - * * 2 0 „ 1 


457. Miniſteria recipiunt vicarium ſed non item plerague judi- 
ciaria. 


; * * _ | * 


, 


458, Aus judiciarius c coram non judice irritus habetur ; de mi- 
n feriali autem a e provenit, ratum eſto. 


459. Quzcunque lex vult fieri- non volt fruſtra fir. 

460. Actionum genera maxime unt Aesch 

461, Tofinizum in jure reprobatur. 

462, Excefſus in re qualibe jure ee communi. 

3. Quicquid contra bonos mores facit] jure communi vetitum. 


464. Ubi vetat aud lex neque pervarn ftatuit pœna in diſcretione 
judicis eſt. 


465. Nil tam proprium imperii ac libertatis quam legibus vivere. 


466. Nulla pena capitis nulla quz bominem remve ejus deſtruat 


eſſe poteſt niſi — prefinita. 
467. Non crimen per ſc neque privatur damnum ſed publicum 
malum 2 ſpectant. 


3 1858. Venia 


— 2 — — —— + bo = — — — 
an 
2 * « — N — % 
- — 1 to n —— 3 2 — — — — — —— — * 2 —— — 
RIOTS ESE * — N 7 a 9 eg ad + —— —— 25 75 = 2 2 — — — — > = - 
Iu A .. Ro 2 dere * "Fo. Ib . 2 —— —— on —— === ; wie IE =: 
E — = — — IPs. Eo CY — — . — — 2 — ———_— „7 e MOOS — 
— 5 12 C's _ — * p 1 N -- — RES 8 - — 8 >, nt R rr = Z 
RIG Go & p - 2 . ＋ - - — = 4 T Ma . * — — * 
= 2 — ; a 5 re. N 2 © by 


2 * EN 8 5 N r 3 4 uV — * — 
1 — = 8 c ͤ ͤ—ddn——z—x— EN — Cad 5 - 4 9 rn" — 
* 0 42 _ — 2 * 7 — - >< Mw a. a _ 
— i; 4 1 2 1 0 A — — af en 1 — Fr * 3 - 2 * 
ne 8 3 r e - 2 4 _—_— TR” * — 4 8 22 
tb . k N PS” 2g 2 tags nl — "CY 4 2 
= ; 2 —— — — * bes — = > 


& — 


. 
I 4 


2 


— ; 2 IPG, 2 — RE J — 
— N * r Ne — IIS + 5 — "I — — — — — — a 
— A A —— 1 RW . — 
S if cle Saang 2 an ot ee Boas» IR nn pn rg, 5 : 
$23 $5 x 


n 
* — th 
5 ; 


, n 2 
* 982 — Hs — 4 —— yet n any 3 Om tw 
R. — 3 * enn 3 - 25 hg % 2 8 oe? n 
wo 5 . , 
crit CER Mit, : > 25% RE, FEY i oe IT OENROESRNESS 
3 Fs py -, a" 2 2 = = 4 4 22 * Po fs — — — M as Sow tee > 


2 
— 


e . n a 


- ws wo 
A bs . 
eee 
4 . * 
S 


— 

. 2 

S 

„ 

ee 5 
4 


—— — 
hoe od 


rr 
L 


3 * — — _ 
R 
2 
8 — — 


EU, 1 


ee re Er Ir aig : ” 
l ' * A * 8 


—— * 
— 


— = * - — — mung — 4/2. EGS; 8 4 8-9 1 bo - 1 * o 
STS $ . . 2 —— - - : : ; . : . 3 —— — 
* — = : 1 * 1 at 50108 > 0 
. - 2 E _—_— — . f 8 * . 72 * 
— 1 2 * 8 * - - * 8 EY . * 2 4 3 7 5 ia oy n 
WS E OB S Dat? > wires "ING : A ts 1 K — > i * = y AAS > OS TRIS S g CCI = 
ern — =. - 8 2 r vr 0 : 3 — 2 - : - 2 4 2 * * y * 
r x i=: FR RK e 72 23 "I LENT ©. teal ie — Ty — 2 I * N n n 72 2 4 
. re w>- S N — * Ee CIS EET tx I T 8 pp rom pe 25 © - * e AI n n — 
S — — a f Se ne 2 "II _ 1 o "Pr AGF; ES. oy ye 
A 2 D 075 — r — - — - « — - — 0 — p ates, . 2 . — r ** 1 - 
3X 2 = . ee Wee IS. - —. — — r S 4 h Se RI _— * _—_— e 5 * FE nd 7 
8 * 8 . 2 — * + 2 5 wy We Pr _ - GT gt, 4, FF. = 2 - — — >, — 7 CEL TE en 
92 A 8 1 Y N —— — A K — 2 * — \ $48 — 


_ 


— 


rng ä I REI ro oy 
To - -# * n. * . >. 
Sg. SS r 990 ** 
- _—_— 2 * (5 — 3 — 5 > 
.. 
* ©. Dr. — * 
— — 


— — 


. a 9 
NN oh A 
ig 4 
r —— ate 


— —— 4 I = 
rr at. by 
+ — . —_— 
r 


rr re 


— e r ans 
2 ſg _—_ a N CO <a = os te — e bn 


8 \ 
oy \ 
— 
, ) , 
4 
. ; by 9 ; . | . 
: * - 
4 8 * "Th 6.9 N Ra 
* WI "IY "oy * : , % a w_ =, * $ ** 1 a * * 
- a —_— * . 4 1 1 P * * 4 1 ow bw 3 VA $ 1 = F : £ - "ES" Kh a NE * 
r — » * i 5 5 * 9 6 n v4; Nun 00 
” ) v * N 
5 5 
* 
N | ' i * 5 ” a A 
— | 
; : 1 
3 FA . . ö * _ q 1 : x 
* ; 
1 * : f 3 * 
7 2 ö —_ $ 8 : CY 
a} ” R 
+ . , ; 
* 4 7 k 0 
4 mm 1 * 
2 . ” * _ —— : : N t- 
. 4 b : 5 . eb 5 . 85% 2 7 W cloning ut T 4 13 » 
. : * > x 1 i , "> 
wb FL ** * e N F ? ” « \ n * 
. 


WY 468. Venia nen poteſt ante venire delictum.. 


* Tu „5 


he Excambium non poteſt eſſe rerum d dives quilini 3 de- 
u excambium inter tres Pm datur, 9 ; | 


RN On 4570. Satisfactio non fit de minori. OD 
| 471. Venia privatim læſi non fafficit legibny. 


472 Non eſt dives rex ubi ſubgit pauperes. 


" i: om 
of 
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: 473; Friar JUSTITIA RUAT cum. 
„ . Verba Rn ad ſecundum ſubject materiem. 
475. Que i in partes dividi 9 ſolida a « figul prof 
276. Utile per inbtile non vitiatur. 
an  Remoto impedimento emergit actio. 5 


478. Actis legitii non recipiunt modum. 


479. Admiralitas juriſdiEtionem non habet fper i iis quec com- 
muni lege « dirimuntur. | 


480. Curia eccleſiaſtica locum non u haber ſuper i1 is que jr ſunt 
communis. | 


481. Æquum et bonum eſt lex legum. 
48 4. Allegari non debuit quod probatum non relevat. 
| 48 3. Conſcientia legi nunquam contravenit, 
484. Ira hominis non implet juſtitiam Dei. | 
485. Ephemeris annua pars 1e 4 | 
480. Univerſus terminus in "Ob dies unus. 

487. In lege omnia ſemper i in præſenti ſtare cepſentur. 


488. Benedicta eſt expoſitio quando res redimitur a arti 


489 Bene- | 


489. Beneficium non datur niſi officii cauſa. 


490. Benigne einge ſunt interpretationes ut res magis valeat 
quam percat, et ut voletur Aa en et ech. 


401. Bonum necefſarium extra terminos neceſſitatis von eft bo- 
num. 
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492. Ceſſa regnare fi non vis judicare. 


of Chancery. 


493+ Curia Cancellaria non ** parliaments ſubdita, 
494. Curia Cancellaria contractibus in plenum retligendis favet. 


495. quitas nomine pœnæ conſtitutis remedium ex æquo et 
bono preſtat. - 


496. Ægquitas Curie Cancellariz quaſi Hilia conſent obtem- 
prrat ſecundum regulas curiæ. 


Equitas pars legis Angliz. 


497 
498. Æquitas erroribus 0s OY | 


499 


Aquitas caſibus medetur. 
boo. Equiras defectus ſupplet. 
$01, Equitas nunquam liti ancillatur ubi remedium poteſt dare. 


$02, Æquitas vult donum quod akeri obſit « ex cauſa æque favora- 
bi elle ac id quod aufert. 


503. Aquitas opitulatur ubi penſationi damni * eſt. 
504, In maxima potentia minima licentia. 


505. Quilibet ex virtute ſua non \ imbecillitate adverſarii debet vin- 
cere. 


506, Ex nuda ſubmiſſione non oritur actio. 
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Other General Maxims. | 0 A 
Elemolns ad mentem donataris pracipue bens \ 
Clerici non ponantur in officio ſecular, 


Communis error facit j jus. E 


Conditio ex part ente ex toto extinguitu. 


51 14 „Ves ad liberum tenenentum auferendum 1 non niſi er 


bad placitari debet. 5 


512. 


3 


Cite — ſtricte weren d non oi * 


ſubſcquentidus. 


513. 
$14- 


Conſcientia legalis ex lege fundaior, 


4 


Confſeoſus eſt volantas plurium ad quos. res- pertinet t foul | 


joncta, et in criyminalibus filentium præſentis conſenſum preſumit; 
in civilibus nonnunquam vel abſentis et ubi gue * eam iguo- 


rantis. 
515. 
516. 
517. 

518. 


5 19. 


520. 
521. 


522. 
dus. 


523. 
524 


* 


— 


Conſentire matrimonio non tie infra annos — 


conſtrudio ad principia refertar rei. 


Conſtructio ad cauſam refertur. 


Conſtructio ſeoundum =qualitatem rationis. 7 


Conſtructio eſt ſecundum æquitatem. 
Conſuetudo nol reprobata non pate induci. 
Ne ex incerto pendens lege reprobatur. 


Contractus ad mentem partium verbis 1 notatam intelliger 


Corpus humanum non cecipit eſtimationem, 


Cui licet quod majus non debet quod minus x non hee 
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5258. Deſcenſus rollit diitratlotam, - 1 1 i 


526. Deſignatio unius ef excluſi alterivs. 


539. Scire propric eſt rem ratione & pn cauſam cognoſcere. 


$27. Exprefilin facit celle tacitum. . 


52 5. Quod dubitas ne feceris. 


528, PatefaQtio rei trabit ad ſe remedium. ol 38 


529. Deficiente uno non n poteſt ell heres. 


530. Dif penſatio eſt wel prohibit provid relaxatio utilitate com- 
nuni penſata. 


331. Diſtioguenda fant tempor. 


532. Doloſus verſatur i in univerſalibus. 


533. Dona clandeſtina ſant ſernper ſaſpiciola 


534- Donatio Principis intlligitar fine prejudicis etl 


535. Equitas naturam rei non mutat. 

536 quits liberationi & ſeizine favet, 

537. Expreſſio inorum quæ tacite inſunt nihil operatur. 
888. Feodum ſimplex ex feodo fimplic pendere non poteſt. 


640. Fictio cedit veritath 


dam 


541. Filiatio non poteſt 8 


542, Flumina & portus publica ſunt, 


$43. Parcenarii fartanam faciunt judicem. 
544. Fraus eſt celare fraudem. 


| | 


5345. Froſtra expeQatur cajun effeQus illus ſequitur, 


546, Libertatis eſt Fc quemque juris dimittendi ac retinendi <M 


aminum 


* k | 547. Heres 
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547%. Hzres eſt 628455 perſona. cum anteceſlore.. 5 8 
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e Donatio ex charta non fit ei gui non eft part char n an ie 


540 Heredl auer. 


55. Qui non peccavit penam non feet. e 


ty 


551. Qui teſtamenti ex aig beneficium wilt bet kae 
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5 52. Ignorantia juris ſai non prejudicat r. 


5 53. Ignorantia facti excuſat, 
554. Simplicitas eſt legibus amica; vis & frau, 5 inviſiffi; nimia 
ſubtilitas ſuſpecta. . | | 


$ 5 5. Incerta pro nullis habentur 


5 56. Lacidentia rei tacite ſequuntur. | 


2 
3 . 


5 57. Incivile eſt niſi tota  ſententia babe.. ae alu pr «jb 
Care. 


558. In teſtamentis ratio tacita non debet cones pps. 


559. Durum eft per divinationem a verbis receders. 


a 560. judicum eſt i iis quæ pro religions Beten favere et verba de- 
nt. | 


— 


561. Judices recenter & ſubtiliter NN minime hat con- 
tra communem legem. 


562, Jura eccleſiaſtica ſunt limitata. ; 
563. Jura x nature ſunt immutabilia. ; 


564. Summa charitas eft facere juſtitiam figuli & omni en- 


pore quando eſt neceſſe. | 1 


565. Juſtitia liberalitati prior. 


| 566. Jus accreſcendi inter mercatores eum non n babe. 


YO Ro 5 een . | 


Maxims, &c. 


** — 


567. ner eſt miſta perſona. ru 64133 Sar hon 
568. Fundi 1 non debent — eſſe, =) : 705 N 
509. Lex neminem cogit oſtendere quod. neſeir profumitr 
570.. Pergetoitatibus lex obliſtit. . 


571. Lex minori per jus quam majori per injuriam potius fret. 


572. Fradtionem diei non recipit lex. | 


573+ Lex contra id quod præſumit probationem non reciphe. 
74 Lex vult potios malum quam inconveniens. FP 
975. Linea rea ſemper prefertur tranſverſe. - 

576. Malum quo communius eo pejus. 


$77. Error placitandi æquitatem non tollit. 


1 558. Monets' eft juſturn medium & menſura rerum commutabi- 
um. 


579. Multa tranſeunt cum univerſitate que per ſe non tranſeunt. 
| 850. N egatio deftruit negationem. 
381. Negatio non poteſt probari. e ä 
582. Nemo eſt heres end | 
583. Diſtrictio non poteſt eſſe niſi pro certis ſervitiis. 
584. Non valit impedimentum quod de) Jure non ſortitur effectum. 
585. Pacta privata publico juri derogare non poſſunt 
d. Pendente lite nihil innovetur. 
587. Perſonalia transferri in alium nequeunt. 


538, Poſſeſſio terminum tenentis poſſeſſio reverſionark eſt ha- 
a, 


© * 
5 


590. Pro- 
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590. Propinquior excludit propinquumns: & propinguas 
& remotus remotiorem, . 
A 2 


8916 Que incontinenti is certo > fiunt wee nden. | 
N N 


So. Qus non valerent. fingula ners jorant. p 


503. Quicquid ſolvitur folvitar ſecundum modum ovens . 
cnc (0990 regigieatis regipitur. oh 


594. Quod tacite incelligityr deeſſe non CY 
595. Simplicitay legibys r 
596. Statuta | ita interpretanda ut innert ne 0 


| 597. Nullum fimile eſt idem. 
598. Traditio loqui facit chartam. 


eech 2 


599. Verba currentis monetæ temputs ſalvtigais galignant, 
_ bog, Verba relata bog maxims perantyr yt * videqur, 
601. veredictum in lege ne objicitur, 


602. Ubi concurrent commune jus & * cripturn 0 communi i jr | 
ſtandum. 


603. Cum confitente mitius eſt agendums" 0 oh 

604. Cui plus licet quam par ſt plus vult quam liest. 

605. Gravias ef #terpam quam temparalem ladere majeſtaem. 
bas. Sativa elt prtere antes quam fefari, rivals. | 4 
607. Uno abſurdo dato infinita fequuntyr. 

608, Non morbus plerumque {ed curatio neglacte intecficits 


60. Eſtimatio præteriti delicto ex poſt facto aunqeam creſeit. | 
610. Licet diſpoſitio de interefls, ſutucg fix inutilis tachen pte 


fieri declaratio præcedens que ſortiatur effectum interrenienis novo | 
oft. + 


6 Is Ae- 


61 I. Aus e cs perfedtio ded ex ne partum 


rtvocari poteſt; fin ex voluntate tertice ot ver ex contingenti re re- 


vocari non poteſt. 3 15 „%% 


612. Clauſula vel Aiſpolitis write per banken remotam 


| jel cauſam ex poſt facto non fuleitur. 


613. Non videtur conſentvin reid fi quis ex . mi- 
nantis aliquid mmutavit, : 


* ; 


614, Nimia Cubtilias in r. e | 
615. Veritas ſt Jane | water. 


616. REX EST PATER PATRIAE. 


617. Male res n habet cum x quod vi virtute ei Jebeat id tentatur 
| pxcunia, 1 En 17 . 8 . 8 


678. Nulla res vehementius rempublicam continet quam fides. 


619 


Summi cujuſque bonitas commune perfugium omnibus, 
620. Ne licitatorem venditor apponat. | 


621. Ne i in craſtinum quod paths hodic, 


gentium idem civile elle debet. 


623. Adio caſus apud noſtrates ea e qua ut inter Wine VER 
Pier oporteat & hoe fraudatione. | 


624. Fraus adftringit non aiſolvit perjurium, 


crit haud æquus cluet. 
bab. Eapun ET BONUM B8T LEX LEGUM. 
625 Beneficium non datur niſi offici cauſa. 


628. Conditio partim extincta in omnibus extinguitur, 


629. Mandats legis ad literam.cafi alquo impodiils orie * 
19 legis exſequenda. 


wo! 


\ 


21 ” 630. a 


622, Quod civile jus non idem continuo gentium; ; quod autem 


bag, Qui ſtatuat aliquid parte inaudita altera =quum. licet ſtatu- 
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E 39. | Conditio neminem jovable a qui pars fuerit 5 e, 


. Conditio liberum tenementum cafſans 0 non _ 1. eb. 


. | p 
8 RX * : % 25 
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632. Conditiones dente normam legis ſevere; exigende; ali. 
ter de ſubtequentibus « ubi æquitati licet FAO * infeclæ e * 


633. Conſcientia legis ex lege pendet. Wy. + CE 


634. In actis publicis Collegii ſive 8 e corporati | 
conſenſus eſt voluntas multorum ad quos res pertinet mol jon en 


63 ade mens s unjuſcujuſque przſumitur que eſt} juris, que- 

qe eſſe debeat; præſertim in dubiis. 5 N 
/ | * Ba Of ax * 

636. VITA REIPUBLICE PAX ET ANIMUS ; LIBERTAS rr 
ann Ar. mag ERS 5 


637. Arras VERITATIS FILIA, BONITATIS ET r puer: 
TIE 80ROR., . | | 
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638. In brevi aut charta generalia MES ſpecialia ſequuntgr. | 


639. Qui ab alio derivatum Jus babet non alia lege obtivebit ac 18 
unde derivatum eſt. 


640. Qui ex parte ning aliquid donatum acipi ite 
te ſtamento ſtabit. | | Is 


4 ” $5 2" ” 


641. Ad electionem non » cogitur 1 i Natirm mortuo teſtatore Gere 
non potuit. 5 


* . 
* o 


642. Lex hereditates liberas eſſe vult non in a perpervm allen 


{ 


043- Incidentia nolunt ſeparari. 


"—_— Qui libenter, et ſepe, et parvola & & re Juramento 1 ſe ob- 
ſtringit, perjurio proximus eſt. 


645. Conditiones quælibet odiofæ; maxime antem contra matrl- 
monium et commercium. | 


646. Marum o COMMUNIUS ro PEJUS. 


647. Quod 1 5 interno vitio 1 at objecto reinen 


ceflat remoto im pedimento per ſe emergit. 


648] Ub 
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648. Ubi diverſo jure in eandem rem venire quis potuit eo jure 7 
ſeniſſe preſumitur quod fortius ac melius fit , 1 PEE 


649. Si mulier, per matrimonium nobilis, nupſerit ignobili de- : 
—.I ee TED. „ 


> * 4 N 4 [ 4 : ” 
g - 


bzo. Terminus et feodum non poffunt conſtare fimul in una 
xdemque perlone Seer June. „„ „„ | 
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Io an indifiment for a conſpiracy it is not dcceſtiry io prove an x. 
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Where there are faults on both fides, and the officer executing pro- 
| ceſs has behaved unjuſtifiably as well as the parties who reſiſted 
him, the court generally will not grant extraordinary proceſs of 
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If A. has a flave in Virginia, or any country where flavery is 
eſtabliſhed by law, and enters into a contract with B. (both A. 
and B. then being in England) that he will ſell him this ſlave, 
the court here will give B. his xemedy on action upon breach of 
.. this one, 1 „„ %/%t% ch!!! 8 

But where the perſon of the ſlave himſelf is the object of the ac- 

tion, that perſon, if he be in England, is under the protection of 
our laws here, and the maſter ſhall not uſe him as his ſlave, nor 
recover him by action as his flave. v. Negro v. S. 19. 
Where a perſon comes to demand upon an illgal contract to have 
the performance. of it he ſhall not be affiſted; but where he comes 
in ſabver/ion of the contract the law will relieve him, though pur- 
 ficeps criminis. v. 345. es. 3 


Vide Aſſumſit. 


Conſtruction of Wozds in a Will. 


« Eſtates for the purchaſe whereof I have already contracted and 
agreed: Held that purchaſed eſtates would paſs under this de- 
viſe as well as eſtates in contract. v. Will. p. 113. B. R. conr? 
in the Common Pleas, and v. p. td 11% LES 

Where words of locality are uſed 5 edel from ſignifying 

the entire intereſt of the owner, which it might otherwiſe . 
a life intereſt given by him out of the thing ſo deſcribed by 15 
Cal ſituation. v. 224, ee Deriſe 
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take no ſuch benefit as ſeemed intended for them. 223. 
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| Conſivertion. 
What i Is 20 a good coplderation; 
What valuable; 1 


What fraudulent or ee w. ha to 218. 


Goods ſold to C. in conſideration that A. promiſed B. the vendor, 


that, 7 C. the vendee, did not pay, he, A. would. 


Determined that the vendor could not come upon A. fol! dnnn 
till they had uſed diligence to have the debt from the Perſon ft 


liable. 769, 770. 


But the court would not foy whether o on > this: caſe they could have 


come. againſt A. then. 


% 
> 


Where before delivery A. it to B. «, you may deliver the goods to 
C. 1 will be your paymaſter, A. is the original debtor ; but 
there is a. mary where he 1 151 8 "0's he does not Pay Iwill.“ 770. 


0 onllables. 


ſlables to the mor) bc) 
Contingency: ; 
174: 


' Conviction: 
Molt agree with r affidavit that. fapports it. _—_ 


Copyhold. 
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convey. 3 90. 


A Table of "SY Principal Marters. 


Deniſe of an Jouſe to * erben, — een n them, 
paſſed an eſtate of inheritance, becauſe otherwiſe the deviſees could 


The beſt rule in the conſttuction of wills is to find the general in- 


tent; and then, as much as grammar and language will permit, | 
to interpret particular Wee ner v. 270. a 


Hel that the refivits of a leet are -notexcuſed from ſerving a as con- 


Double contingency, or contingency with a double aſpect, what. 


des not hinder evidence till a man be attainted by etgment. 376. | 


The tenant by admittance is only according to the quality of bi ef- 
ae: And the lord, through his feward, only an inſtrument to 
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the Principal Mater, 


coden 95 Fend. v. my 


OG banden, 5 
$i The court . nat 3 any th n to nd] an > clefion void af 


an acquieſcence of many years. 44- 
That the mayor of common right has no vote, but muſt 
maintain his claim to it hy charter or uſage. —] 

Ia a charter to a corporation words in reftraint of rea rade are very bo- 
favourable, and where they are doubtful the court will Wi them 
in that ſenſe which makes leaft againſt the li liberty of commerce: 
Even where they are clear the court will preſume a tehuncistion 
of | of fuck privileges, where chere is no evidence of uſage to ſupport 
them. 334. 33 5 
After a diſtance 4 d the court will not Up rig ghts of perſons 
elected when the evidence is probably loſt, and hs queſtion turns 
on a pojnt of fact, and by annulling the elections the 2 ion, 
conſiſting of a definite number, might be extinct. 51g. Other- 
wiſe where a queſtion of law, aud the burgeſſes ind * 19. 
Held that an infant might be : choſen, | but could not be adm tec 2 
of age. ibidem.” © | LIE 
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„„ Coſts. 


In 8 where ane ian bn 1 default 10 FRY 
becauſe the defendant is nominal: But you may bring an action 
in conſequence of judgment to recover meſue profits a 
Coſts partake of the nature of the original debt. 617. 
Colts out of Pry the largeſt coſts. won . 
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Counts Wa: ; Pleadinig. 


Plaintiff counts that defendant, being therif op 
plaintiffs debtor to gſcape per q , he loſt his de 
ad, That defendant, being eric ut fupra, might have arvefed the 
plaintiffs debtor, and did not. K* of the 

Judgment for the plaintiff in C. B. Error for repughancy o 
counts. Judgment affitmed. has at v. Maxim. 


ſuffered the 


Courts. 


Every court ought to maintain ĩts own juriſdi&tion, ieee, each 
Others. v. 160. 
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Covenant. 5 


| Leſs covenants to leave (alficient al: on a ok ſoil vf the 1 * 4. ; 


lord at the end of the term, he, the leſſee, baving the yard, barn, 


and a room to lodge in, ang dreſs diet. This is a mutual Pronant, 
apd not a: condition. . 


Plaintiff covenants to be the e e Wa ſervant for a year and 


a quarter, and that he, the plaintiff, would pay at the expiration 
of the term 200 J. and that at the end of the term he, the de- 
fendant, would ſurrender his trade and buſineſs to F. P. the plain- 


uff 's nephew, or ſuch. perſon as the plaintiff hould appoint; and 


| thereupon breach aſſi gned, *® that be did not ſurrender, &c.” 


Seven different counts pleaded to, this by the defendant, of which 


five went en pats to a jury, and two were in demurrer at law. 


The principal in demurrer was, that plaintiff did not ind Mam 
ſecurity for the payment of the ſum ſlipulated. 


The finding the ſecurity is a condition precedent, to be firf peformzd 5 


before the plaintiff was intitled to the ſurrender. 198. 
lndependent covenants cannot be ſet off againſt one ns ibid. 
Reciprocal covonants are where one is to do ſuch, an act, the other 


doing ſuch an one, and both are ſimultaneous. There each is to be 


ready to do his part before he can come againſt the other. bid. 
Where covenants are ill arranged the court will marſhal them ac- 
cording to the intent and nature of the contract. ibidem. 
And whether condition is precedent or not is to be learned from the 
nature of the tranſaction and meaning of. the parties. ibidem. 


Covenant to ſecure poſſeſſion is generally to be underſtood againſt 


diſturbance by /awful title: For the covenantee may have treſpaſs 
for unlawful diſturbance, and the law will not intend that another 


covenants to do for him What he can do and ought to do far him- 
ſelf. 460, 40 . I: 


Tov erture. 


Amme nat nene upon mation. of evidence 8 to prove that 


the defendant was a married woman, in order to obtain a diſ- 
charge from arreſt; but if ſhe had any thing of this kind, where- 


- * might avail herſelf, ſhe was left to plead it. 228. 395» 


Creditor. 
His! 


intereſt in adminiſtration bond. v. 622 to 628. 


3 Cuſtom. 
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| There i is a diſtindion es * e is ited! a' Ae to the | 
action, and where as a ground of the action. 1 * 
When a feme covert, by the cuſtom of Lind, has authority to 
trade as a feme ſole, and enters up judgment as a feme ſole, it 
does hot appear that this extends to impower her to contract a debt 
by bond without her huſband, and the debt ought to appear to 
Wot been in the courſe of her buſineſs, as a ſole trader, and not 
Ab. and the cannot give a warrant of attorney to enter up 
Judgment upon her debt, as ſole trader, in a court of common 


law, without her huſband's name being joined, nor can ſhe ſuc 


or be ſued in a court of common law without her Huſband; for | 
though where the right is eſtabliſhed by cuſtom of a forejgn court 
the court here will give judgment according to hat right, yet the 


Form of recovery muſt be according to the courſe of proceedings 
in the court in which you ſue for judgment. le 


And indeed it did not appear that, even by the N in the city, 
in the caſe before the court, the could Have ſued or been ſued in 
the city courts without ufing 1 the name of her huſband for farm, 


though for his ſecurity he was not to be Pod, with her debt, 
foros hy in her ſeparate trade. 


Of ——_— vide Merchants. f 


| Cuſtom: Houſe. 


Held Eafter term, 13 G. 3. that e 5 e Al not a 


| right to a ſecond guaging « of a veſſel before he ae 2 98 0 
V. 204. 70 20 % $ 


Dam ages. 


ExckssIVE. gee verdi. 

500 J. for breach of promiſe of marriage given. 

Damages to be eſtimated according to hs rapk and + bun of the 
offender, the nature of the offence, and the circumſtances aggr?- 
vating or extenuating, ibidem. 

Where damages are given not beyond the declaration, nor for = 
ters not within the action, the jury are the proper judges, and t 
court will not incline to uanſetth them ; unleſs the matter admit 
of a certain eſtimation, and the j jury have violently and _— | 
gantly exceeded it: But where the cauſe is an injury to, ferſe . 
reputation there is no certain meaſure of damages, and the jut) 
ought to decide. 773, 774. 


f 3 N 


Declaration, 


To a 10 be ssd, v. en 

Before declaration de-bene . 333. 
Declaratien avant a corporation - for not repa a Latikes of Kali- 

gable river, as from time immemorial they had been uſed and 
ought, whereby the coutſe of the river became obſtructed, and 
the plaintiff was obliged to 
ing as above, and that thereby he had not ſufficient uſe - = 


navigation, Prout conſueurt & debuit. Judgment for plaintiff 


firmed on error. v. $50 to 558. ieee r enn 84 _ 


V. Evidence. . 57, 550 


£ » Ls 
: * N 4 
22 5 
1 F on , * 
** — * 
* 1 


*. 


On viluable Cu 


where on a marriage ſettlement, and in favour of iſſue. Th 
Held that the court would reject· words or ſupply words to give ef- 


fect to ſuch a deed, according to the intent Oe from the 


words and nature of the-conveyance. 33, 34. | 
Difference between a will and a deed is, that technical words are re- 


quired in a deed, which are diſpenſed in a will; but in both the 
intent muſt be equally preſerved. 34. 


Deed of covenant in conſideration of marriage; eſtate for life to the 


huſband and wife; covenant to renew leaſes for the benefit of the 
iſſue, in which leaſes the name of ile wie is always to be one 
during her life; and in caſe other. of the » gue vies (the buſ- 
band and wife being twa of the firſt) . ick or > inm the 


huſband to renew lach leaſe or leaſes. 


Determined that on the death of the huſband the executor ſhould 


renew, and ſo totes rr e os life of the wife, the ſurvi- 
vor. 86. $; 


Delivery of deed. v. Delivery, dab 
ou cannot go into evidence that a deed. Ale pan de * of it 
Was in truth conditional. 457 to. 400. : 2 3 5 ater 
But there may be ſuch fraud as will e it, 28 7 rtv, — this it 
ſeems would be good evidence on a plea of non eff facfum. ibid. 


But if there is an agreement ſubſequent to the deed, or at leaſt not 


contained in it, wenn you cannot aver it againſt the deed, the 
court 


carry his corn about: 2d count charg- 
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court ; will 2 you in to bark juſtice * other way, de, 9 
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Of declaration mould be to the attorney, and not to o the party hin 


ſelf, where there is an attorney. 332. 


| Delivery of a deed * be by words or aQual raden of | it. 300. 
v. Feme. 3. 


| Where goods countermanded. by at of bankrupt b befoce redline 


v. NS 12. And u. b. 454, . 


Deviation. 


There is no certain why to be drowns what Gal be dense, bat! it 
_ upon the circumſtances. 1 to 423. 
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Bad-in original can never afterward be made good. 16. 


Vide Letters, Taxes Parliament. | : 85 0 a 


 Ejectment. 


Notice of ee muſt be fair and honeſt, _ fairly and bobelh 
interpreted to the tenant in poſſeſſion; ; otherwiſe it will ſerve only 


to inform the perſon who uſes it. Cy. 50 nabe 00% fl 
as Oy fr 


£ - Embroidery. _ 


Made up into wearing apparel, and ſeized on landing, bad: not vin | 


in the ſtatute of 22 G. 2. fo as to be liable to the penalty. 200 
40 201. | 
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'T le of the Principal Mat 
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18 to be nebelhry 45 to Eye 4 3 360 to 362. e ede 
Dies between execution upon ow ar and final jug gent. / 
548. 


| Equity. 


Fite hack beh. | | . 5 or 
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| Elton Dip. 


Declaration on. v. 3 58. 
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Suit againſt a woman by the name of Criſs : | the in N ball. in 
that name; ſhe ſhall not plead, in abatement of th action, that 
her name is not Clariſſa, but Clara, Eli 2zabeth.. 8a. v. Abates 


ment, Bankrupt, Fraud, F. eme. 3. 


Evidence, 


The beſt m mult always be had of which the caſe wil admit. v. 328. 
303 


* from ry aue of the Houſe of Lords apod evidence, 
wie a $3 ll bs 557 Jt or. deſ? Froyed . the fraud of the party 'who 


deſires to prove title under it, evidence ſhall be admitted of its | 
contents in the beſt manner that it-can, that there may be no fail- | 1 
ure of juſtice: But firſt you muſt ꝑrove ſuch a deed once exiſted, ES 
and is loſt; and you muſt prove contents, not identically indeed, 
but as wall-and. truly as you cans :507. 
* agree with the declaration, in. — to Anne to a verdict, 
3. $24. 5 
| evidence is to be weighed according to what is produced on one 
lide balanced againſt what is produced on the other. 528. And 
to the ſubject to which it applies. 589. 
8 2 are. to find the evidence, not the court. 


tefamptiom is a ground of evidence,” and tetefore i is for the ju- 
77, but not the court. ibidem. 
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Where. a convitian i is por "by certiorari the n are not or. 
dered to retutn examinations; nor is it done but ja the caſe of 2 
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Eſtate palling 3 in exchai ge al be wort” f wy wan, 1 
v. 416. BOP | 

Cannot be between more than Two o ports, ibidem.” | 

Bills of. v. Bills of Excoanye. | 
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 Executop. 


Peymagnt of intereſt evidence of affets againſt an executor, bur not 
conclußve evidence. 68, 69. 

Will before probate ſufficient title to the 63. probate ooly neceſ- 

_ - -fary to enable him to ſue for debts. 81, _ 

F eme-poſſeſſed of chattels i auter droit, as executrix, the huſband 
ſhall not take them by gf of law Soaps he ſurvive her. 83. 


Execution. 


Newer 16 de 118 out but for what i is Aud and bond . = 
280. 
Of goods haſty and onreaſccable diſallowed. 32. 
Levied by attorney after debt ſatisfied. Goods d to be rt 
with coſts, 84. 
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The exportation | price of barley held to be determined ty the epic 
at the port exporting, $54 | 


— 


FE oh : - „ + 2 ob 
Ogre = Re 2 
—— — wy W PISS 2 n 
> : — Nn 


8 8 — 2 af "EI = — — —- — * — "> e ah... GT 
AS or ni ST og ow oe eB —— en — 1 —.— . 5 —— Ge —ed 
4 0 . py a * me T , 


Felony, 
Taking c out letters of adminiſtaion to ſeamen Te fall cub. EY * 


D, 0 r 99 8 + 
n F 
” gg 7 9 1 3 * , 2 Oo 

q 3 F 9 9 een * 0 
- — . . . p 


_ — 1 ä 
— LA —S ade GS m=aq> 7 


RE IEEE in og 
- n 
_— OO rn : 22 2 
A 47 N . 
q a, # 


_ 
* — - —— 1 — 
” 


2 
4 


* 
— Ants —— — — 


2. — 4 N 


"ed : For tranſportation is a temporary ath. 
2. Warrant: of attorney. to gonfeſs a ju gs | eme hole, 
he afterwards married: "The court gave leave toxnter 17 the r 
ment in the name of the huſband and wife. 32 
z. May affirm a deed which was uud, being made daring her co 
verture, and, make. it 455 when the becomes by re- del Hu 1 
ot by wordt or of af out act WINE, „v. 763 
to 766. Ke 1 
Feme ſole marrying. n ig A 5 5 
Abatement. _ |... e ee e Ord 
Vide Coverture, Marriage, Ia A 
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Where a ſentorice is made final by aft of 8 or n 
it is to be underſtood with the reſerve if it be not pan __ 
or illegal upon the face of it. 189. 

Where a ſentence has been paſſed not odjuſt or Mogul bot i improper, 
by a court having final juriſdiction, another court, though ſuperi- 
or, may not ſet it aſide: But it will influence the diſcretion of the 
court when their aſſiſtance is aſked towards the execution of it. 
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Foreign Judgment. 
You can't bring an action upon a foreign judgment as judgment ; 


5 you may action of debt, and | give. the Jadgmear | in evidence, 
148. , F 
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J ozeign Laws. 


Where a a contract is made , a on 1 law, ho 
court here will receive evidence of that foreign law, and give judg- 


ment accordingly, on an action brought here in due form upon 
the contract. 154. 


I = Fraud. 


1 May plead üben ber huſband w 1 ir huſband fy tranſport- 
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. * of the ſtature?” Thot Wee agent Has Hor af expriſt wht 

4 at 2n, but a gn neral authority. 33%: . 
falt of collufive Yor falt Edi 4 Cub the parties to the 


OT, but all the world belides f is. permit, to conttovert it. 
427. | RIC I22 SHINY >) 

Fraud, in the legal ſeals, is any act unwarranted by law prejudicial 
to third perſons. 470. v. Bankruptcy. 

Vide more under Inſurance, Gn 3 Malice 22 | 

Rules concerning fraud of two kinds; one to proreci good and imo- 
cent peaple, ac Raſt comparatively ing bent f theſe w have de 
ceived them, by reſcinding FRAUDULENT agreements. 

The other to prevent perſons dealing upon equal terms from falling 
Into agreements probibited. b putt ah am from taking relief 

" againſt ſuch contracts. 758. 

Where the offence: ĩs paris gredus the defendant has the better ſide. 
Whoever enters into ani iHegat contract! does it ſiabjacũ to al rights 
known or unknown at the tis, whichcs are r the _ 
v. Owner. | 
Where a. woman has paſſed as en wamam 2 ls herſelf 

out as ſuch, and been accordingly reputed; and bas goods in the 
| houſe of the man with whom the: cababits, and is H his 
wife, and the goods oftenfibly bis, neither he nor ſhe ſhall ſay; up- 
on the goods being taken in execution by a creditor for a juſt debt, 
that ſhe is not his wife, and the goods not bis. 782 to 784. 
Secret transfer of moveable "_ n badge of fraud. 784. 


Game Act. 


Keeping : a greyhound, without, uſing. * for te purpoſe of detroy- 
ing the game, not withir the act. 179. 


Going out: with a males = not within the 20. en. 
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| Holding over. 
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1 If an ation be en on the atate- lor double rent FOR two year 


holding over, the jury may find for ſo much as, upon the 
+ the tenant appears to have overbeld beyond th —— =. 
. vided * find not OT: 88 is laid in the ä en 
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Every man's at is his c 4 v. the caſe of Gena n 
This maxim confined to thoſe whoſe domicile i it” "Or you it is dot th 
ſanctuary of a ſtranger. | 2g OR a le 


2 to mY other doors, though. of the ſeparate apartments of of lod. 
. 
The. maxim not to be extended by any latitude of conſtradtion api 
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N Explained to be a certain and undoubted glial; but not ſuch 


as left it ſtrictly impoſſible to be otherwile. 444. 


I GP of malice, v. Malice POS 


Audient 


setting forth chat on ſuch a day plaintiff was a juſtice of peace, jd 
that the defendant at a ſeſſions holden at B. for the county of A 
ther and thers ld {ach words, had for mans of certainty of to 

iini 

na may be included i in one - inditment for an bat ain ol 
Iwo. v. 271. 

Where in an indictment by the accidental omiſſion of a letter aſe 1 
| fible word is made inſenſible, though in the very gi/t of the on. 
the jury may be clear of the meaning, held that it ſball not [cal 
ae the indiment, otherwiſe when one word which bas @ 1. 25 
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| Infolwent Act, 


A owes money to . and C. i8 diſcharged 1 the inſolvent act; 


and gives a note to D. truſtee for the benefit of B. this is no ex- 


tinguiſbment of the old debt and creation of a new; but an addi- 
Er ſecurity for the old: And the perſon of the debtor remains. | 


free under the benefit of the act. v 37. 

Court never grants the inſolvents leſs than the ful allowance, which 

is in their diſcretion by the ſtatute, 348. 

Where a perſon has a beneficial poſt though not ſtrictly affignable, 

be ſhould do his beſt to diſpoſe of it before he claims the benefit 

of the inſolvent act. 34898. 

Scrjeant of the militia does not ſeem to be a \place within the inſol- 
vent act. 349. 

Time of payment on 


another day will do, provided it be weekly. 


9. 


the act. v. 433, 434. 
is not within the act. 436. ſed quare. 


5 W. M. c. 11. Was l by the infolvent debtors act. 
* : 


I 


| Information. 
Court will not erbt information upon doubtful brides: 65. 


pure hands. 73. v. Maxim. v. 148. 

e court will not aſſiſt a complainant in an extraordinary way, 
where he has been obliged to do that juſtice he ought to have 
done himſelf, though irregularly obliged, and has been the cauſe 


malo animo. 1 


ot Feder to be granted i in the caſe of a very beer perſon. 155. 


J 


Monday, is put by way of inſtance | in the at; ; 
Debt aue before ne but to be paid or he is diſcharged by 
lt ſeems the place of waiter to the commiſſioners of the cuſtoms, 


Held that attachment for non- payment of coſts in a criminal ſuit on 


arty applying for an information againſt anothet, ſhould come with 


of the act complained, and it does not per to have been done 
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: pron OP to by a civil right; unleſs the FP | 1 & 


4 fund out a 
a trial at law. 184. 25 _ 


Court will not grant an infos TIO the mails charged, if 


proved, will amount to a felony which ought to be tried 1 in the 
courſe of common-law. .” . 


He who applies for an information N not have lain behind, 273. 


In November 1772, A. ane the Sip Thomas and Mattes 


Will be granted againſt e b e a cauſe, 


Upon a motion. for an information, the original 
annexed to the affidavit z but a copy, . 

Court will not grant it where information is offered der ale or 

ambiguous colours; where the words fairly admit a favourable in. 
terpretation; where the complainer comes late; where he comes 

equally chargeable; where the party charged is ſo poor that he 

 avonld be. orerborne by the expence; where the matter itſelf is 
not of importance, for public example in an HIRE man- 
ner. Yige the places cited above, and p. 393+ 394. 


He old not be 


465. 


Mt 


W have a wakes n 3 a the welle det * "OO 
after the loſs to enereaſe the inſurance, and the letter is dated on a 
night where no poſt goes out from the place, and the next day in 

the public papers of the place, the loſs appears, and the perſon ap- 
plying to increafe the infurance, does not withdraw the letter nor 
give notice of the loſs, this is fo faſpicious, that in a caſe with 
theſe circumſtances where there had been a" verdict for the de- 
fendant, who obtained the increaſed inforance, he court grantal 
a new trial. 212, 213. 


and agreed to freight her for Seville, and back again. 


| The plaintiffs and many others ſhipped a cargo on ae . in- 


ſured the ſame, with proviſions againſt loſs by ſtorms and perils 
of the ſea, Ge. and againſt barratry. In the policy it is declared, 
that it mall not be void dg! reaſon of any auf in the veſſel unknown 
to the aſſured. 


The ſhip ſailed in Dales 1772, and. went as where the 


captain took in a quantity of brandy, which he meant to 79% by 

way of clandeſtine trade; the night: following they ſprung a leak, 
which drove them into Dartmouth,” from whence they went ef 
in Cornwall, where the brandy was;/eized: by the aythority of 1 


cuſtom-houſe. 


By the bad weather, &c. the ſhip was i onfit for the 8 


age, which had been partly proſecuted after putting into C 
The parties came to an agreement that the inſurance ſhould contin, 

and protect the goods in their return to Landon. | 
The goods were /poilt whereupon this action was brought. 


4 : 


: 


8 


* T ble of cho Principal Matters 


Three counts were laid... 


Firſt of damage to the ſhip by forms, Se. whereby the 1 were 


ſpoillt. 

2d. 05 the ſhip ſpringing a leak in 15 voyage from Dartmouth, 
whereby, Be. 2 

d. That by the fraud and As of che maſk 
ſpoilt,” 

The 1 underwriters contended that this was only a ſimple deviation of 
the captain, not fraudulent as againſt the owners, and was neither 
Ot] accidental nor mia bent no fraud 5 1 ws own- 
ers. 


the beat was pars 1 ed of £107 lles the owner ker Ne 2 50 al 4 


but without the. p rivity,o Darwin who chartered alata veſſel. | 


dict was rigbt. 5 

| What was charged on 1 he captain and found, it was dls ay 
not have been harratry as under the infurance, if it had been with 
the privity of the owner, fot he ſhould not have recovered againſt 


his own order or conſent; but that here Willes was not the owner; 


but Darwin who freighted under che charter party was tbe owner, 
pro iſtd vice. 

That barratry, in the pong ſenſe of commercial nations, 418 in 
our books as far as it had been touched, ſeemed to mean ſome- 
thing Fraudelent.or criminal, whereby the intereſts of perſons con- 
cerned in the voyage or in the hip were prejudioed; 

But that it was not neceſſary it ſhould be a fraudulent r eriminal 
act intended againſt the perſons- who ſuffered ; it was enopgh if it 


was a fraud ard a crime, and they ſuſtained damage, though che 


damage not intended againſt them: 

And ferther (though Mr. Juſtice Willes ſeemed to doubt, but agreed 
the ſubſtantial merits were apſwere d:anc ought not to be diſturbed) 
the court was clearly of opinion that the ſupervenient damages 

need not reſult directly and immediately. from the criminal act, 
but that all damages afterwards happening, which might hy any 
poffibility otherwiſe not have happened, ſhall nelate hack to che 
original fraud, and be nn as its, Fon laguannee-" uch 3 to 


648. 
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| May, he: pats if you continue the N on dee d as if 


it bad. not been committed. 236. 


On a common appearance, proceeding to plead admins e of 
the appearance. 237. 


Yau ſhould complain of it © on the firſt opportunity 13 333. 


Where, there had been an irregularity, and the p rty who — y 


by it came late and without merits complaining of ſurprize, the 
court diſmiſſed the application, telling them that they came out 
MN: to inſorm the court they wete Jurprized in ee 
juſtice. 

Where a bill is filed againſt o one as attorney of B. R. who i is rn x 
of C. B. this ſeems error, and not Wal 6 53. 
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Words ſpoken ps juſtice. of peace to a a Jury vary. improper,” 
not ſubject to an-. indictment becauſe ſpoken. in the execution of 
his office; but if he had been a county juſtice, they might have 
been a ground to apply to the great ſeal to remove ot from bis 

office. 56. * 


Words ſpoken by a judge i in the execution of his 0 office are 'not = 
tionable. 56. 


3 udgment. 


Where du are two defendants convided: aw the 1 inde 


ment for the ſame offence, the court will not proceed to judgment 


againſt one ſeparately, unleſs the other cannot appar by vis 1 N 
ſonable intendment. / 


Suffering judgment by default, admits the fact and the law i” 1 


againſt you; and you cannot offer affidavits in denial or 55 
tion, but you may to extenute and mitigate. 82. " 

Judgment in Ireland upon a bill of EXCEptions z held that it oug 
not to have been given; but when given I . would 5 
reverſe it. 35 0 : 


, J adgmen 


A 1 able of "he 1 Pripeipal Marrers, 


* 


Judgment Con v » Bortign judgment. 


Judgment of B. R. and execution thereon ſet ae, the paint = 


the writ being laid © before our juſtices at Weſtminſter,” whereas 


it ought to have been“ before our ſelves at We * or where- 
« ſoever, Cc.“ p. 184. 


Of corporal puniſhment not to be pronounced againſt a perſon ir Fa 


his abſence. - 400. 


Judgment relates to the firſt day of the term. v. 694. N 


3 


Judgment Interlocutozy. 


A regular 3 not. 0 to be called a trapping judgment where 


theto i is no n 45. 
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Juryman put upon the Gonna aha cg 5 years of age, akne 
by the court. Le I 4 


” 
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Juſtttes of Peace. 


The court will not ſuffer them to be harrafſed under colourable pre- 
tences. 38 to 42. 

But where any thing doubtful appears in heir conduct, though the 

court in a doubtful matter will intend favourably for magiſtrates i in 


the truſt of res Juſtice, they will not puniſh the complainant 
with coſts, v. 42. 


Not protected by law i in acts done under pretence or colour of office. 
43. 


A juſtice may commit on complaint, but in ric form the com- 


.. Paint ſhould be in writing. 243. 

le may commit on his view without complaint, if he has reaſon 

apprehend the peace will de n though not actually bro- 
MW. 24. 


All officers acting under a juſtice's warrant, e the. juriſdiction f 
of the juſtice, are withicy the proveion of the ſtatute 24 b 2. 


1 2 252. * 
Thy maſt bew a 00 and reaſonable cauſe for refuling licences. 
May TOP the db Aue to ations ought againſt them, . 
give the ſpecial matter in evidence; and if verdict i is for them 

they ſhall have double coſts. 37. 
man who acts as attorney ſhould not v'P as juſtice of 2525 ; bat 
this extends not to charter juſtices. 620. 1 
| or 
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If after goods are ſold, and earneſt or the whole ſum paid, a perſon 
takes cut patt, though befote actual delivery to the buyer, or to 
any to convey to him, this is grand or petty lareiny, according to 
the value taken out, though the goods may be regaining in the 
warehouſe of the ſeller : For, after the ſale is comf#ted by earnef 
paid, the pofſe/ion of the ſellem is the poſſeſſion: of the buyer, 601, 
602. v. Trover and Specific Performance. © _ 
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From the firſt of June for three years begins on the ſecond and ends 
ON the firſt. 270. * OL BE hs eee . | Beet i 
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If leſſee hold over after notice from the landlord that in caſe of hold- 

ing over beyond the day in the notice he fhall pay an encreaſed 

rent, the holding over is an aſſent to the new rent, and the land- 
lord ſhall recover it in an action for uſe and occupation. 1 54+ 

vie e. 


Legacy. 49 
| Double. | | 0 5 . N 15 
Where a leſs ſum is given by will, and afterward-a greater by codi- 
dil, or in general a leſs ſum by one inſtroment and a greater by 
a ſubſequent, as where there are two codicils, and different ſums 
given in both to the ſame perſon, the preſumption is in favour of 
the deviſee as to both: And if the heir would take either ſm 
from the deviſee he muſt prove an ademption of it; and 2 
ſeems if a greater ſum be given firſt and aſterwards a 1 


wiſe where in the ſume inſtrument, or equal: ſums in 4 
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ſtruments; for then the proof lies on the deviſee that both were 00 
bequeathed. 130 to 133. . e 
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Where there is a poſt-town. that town conſtitutes the #mits of delij- IN 
very; and the maſter of the office there is bound to deliver letters 

to all perſons within that town. . And he cannot charge any thing 

ehe what is provided by the 763. 7; 
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Where being w cuſtody is not an excuſe. 778 and 7806. 
That publither is üorant of che contents goes for nothing. 544. 
It may indeed on citcumſtances be a mitigation, but It cannot 
The impotence of the libel, both in the writing TIF and i the 
ſtrength of the characters it attacks, is no excuſe for it. 778. 
A libel on King William and Queen Mary, eſpecially as inftruments 
of the revolution, is puniſhable now. 778. 8 
If the meaning is clear to the jury, miſdating of facts or omiſſion of 
letters in Words will not malſce it eſs a libel. 758. v. 78 ; 
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For violation of liberty no price is a compenſation; whether it be by 
confining a perſon, or beating, wounding, ot otherwiſe HI treat- 
ing him, in bis body or reputation, which he has a right to en- 
joy freely, or by oppreſſing him and depriving him of his juſt 
rights, in any kind. v. 774, and v. Damages, Libel, General 

Warrants, Maxims, &. 

The laws of this country will not endure the violation of liberty in 
the petſon of a ſttanger, no, nor of a ſlave reſident here; for they 
know not Alavery, nor ſuffer it to breathe in the air of England. 
v. Negro, and the exception of villenage, now obſolete. 
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| ment of proper, perſans in a proper manner, 7375. 79. 
CT ok Padman. i 
; : wo + Sw 8 Se ; A kX * % 206 $45.5 TEL = 4 X n 175 | 
| Any man may commit a perſon who, under the viſitation of G05, 
[ by a lunatic furiouſly mad, to prevent miſchief, E48-U Vows 
[ Bu the removal of a lunatic | is under a ſpecial power given to two 
| - Juſtices, ibidem. ani ce don't el 1o-DoReE tT; 
Impli - What it is, and it's ; conſequences. | . 164 5. 8 and v. 
ance. 
ee e WR Majority. | . 
The majority at common \ law i is not of the whole body, but of t 
preſent. 266. CJ 
1 Will not be granted to do that which is s likely to be dope without it 
Fi by conſent. 148, | 
| 0 The court refuſed to grant a mandamus to admit a deputy pariſh- 
iy clerk. 434. ION 
if rechold be- 
„ Mandamus will go to reſtore a perſon removed from a frechol 
| fore it was competent to remove him. 55 1. 
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referred to in the note aboye, and particularly ſee 2055 to 2057. 
And vide alſo the caſe of Lowe and'Prers. 2225 to 2234, which 
ſeems the very caſe meant. 15 F 
vi de Femme.” 1 8 * een IMO 3 | 


*. 
, ' 4 4 4 * 
* 1 a ö I "%% : a : * 8 4 4 a ** 
1 4 > { 7 4 - i. of 4 ! or, - — 1 22 1 To *% .- ww iy 8 C "I iy — > Y * * % þ ; * * 4 
P s ©:73 £7 » ” £3 4 * 4 0 24 1 » N * 4 1 q 75 * , 8 8 % * * * CY £3 9 3 - : 2 Bd: 3 3 4 14 f mg Ay 5 it 4 . : 1 F eh 
(i: % ; $ 9% U a W 4 4 ee T LE I SES. & 4% „. 4 * £6 ” „ n "Ro „ « * « 
Ty wp * 1292 * = : | ” . A 


— 


hes Ack 


E TR 


” 2 he 
; 4 £ L «> a — 
- if * . * ; 4. ns. r 
, 4 i 4 * : "6 * * , 
* \ 1 9 N + 3 LY; - . N * ˖ I 3 8 P's * 4 gu, hn 7 * 3 3 
4 WS * 4 4 +. A . 5 2 £ - , 


7 


* ES 
. . + * 1 * 3 


Rat he interpoſed in defence of his ſer- 
vant, whom the plaintiff was beating; for the duties of the rela- 
/4ij6n ae recipiocal;” 24 6 116. 


Maſter may j u Ri fy in aMule 1 


Matter and Fellows. 


» + a 2 * >, Sa 


* 
ene 24 14 * e 


— 
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No man ſhall be a judge in his own cauſe. 6568. 
Extreme niceties very proper in furtherance, very bad in hindrance 
of Juſtice, 70. v. Table of Maxim. _ 
D peccat in fyllaba percabit in tota cauſa is not to be taken gene- 
ally, and it is leſs to be admitted in civil canſes than in criminal 
charges, and leſs in civil upon the defenſive ſide, which is favour- 
able, than upon the adverſe, in which greater nicety ſhould be 
Apices juris non ſunt jura. 555 
Summum jus ſumma injurta.; v. 327, 38. 5 
LI ERTAS NON RECIPIT ASTIMATIONEN. 
Cefjante cauſd ceſſat cauſatum. 400. 
5. Nemo lucrabitur de injurid ſud proprid. v. 64 5. 
6. Allegans turpitudinem ſuam non eft audiendus to be taken in a re- 
rained ſenſe. v. 342. 757, 758. 
Vide paſim, and v. The Table of Maxim. 
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dence. 146. 391. 4 
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evidence, or the evidence i kmproper to have been laid before the 
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Soit ey, where bad. 52. 


| Held that i it may 22 16. 1. Tana in z common. 


Outtawry, 


When you come to reverſe you muſt have. hap record i in court. 
„ 
Vide 370. 


5 Perſonal appearance not neceſſary to reverſe, except in weilen and 


felony. 372. 520, 521. 
Error in fact the attorney-general may be e to allow, though 


the error * be not true; otherwiſe of error in law. 9, 2 - 


Owner. 


owner hall come and recover, when the thing has been unlau- 
Fully converted and changed: For though the poſſeſſion has been 
changed the property is not. Nor will ſeizure into the hands of the 

crown, in ſuch caſe, be a bar. v. 759. and Trover. 2, 3. 


Parent. 


If the father appears improper to bave the cuſtody of the child, and 

the child be of too tender years to chooſe for itſelf, the power of 
the comt of B. R. is diſcretionary in afſigning the cuſtody of the 
child. 749. | 

The power of the parent is ſubordinate to the power and authority 
of the ſtate, in education of the child, as in other reſpedts * 
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in writing 


It ſcems appointment of pariſh-clerk needs not te be 
434. 
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Parliament, MP ol 


Motion to Nay nn til the event of a petidſon rovehing the 


cauſe depending in parliament refuſed. 446, 


Powers derogatory to private Payee though by a& of parlament 


by one's own repreſentatives, to be very ſtrictly conſtraed, e and 
not extended. 442. 

No man can demand a duty without an af Ty parliament. F 54: . 
Letters, | v. T. ares. | 
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Every parte 1s liable Jointly and ſeverally V2. 
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"Patent. | : 


It does not Goin to hold true that a patent cannot be pranted for a a 
new invention MINIONS to an od. . 395: 


Pauper. 
Conviction of return of pauper ſhould appear to have been by eon- 


feſſion, oath, or view of the juſtice himſelf; and it ſhould "_ 
that he returned without certificate. 84. 7 
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- Peerage. 


Privilege of peerage will be noticed without pleading. 49. 


Vide Bite. v. Statutes. 
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Muſt not only be a falſe ſwearing upon oath, and in a court having 
authority to adminiſter an oath, and in a matter which is mate. 
rial to the cauſe, but it muſt be a <0i/ful and deliberate falſe (wear. 


ing: For if a man in the hurry of evidence, or from defe& of 


memory, ſwears falſe, by error or ſurprize, this is not perjury ; 
for there muſt be the nd of ſwearing. falſe to make it perjury; 
and then it will be perjury, even if a man ſwears to a true fact, if 
it can be proved that he believed it to be falſe, | 


Wide 773. & alt... 1 


In preſcribing for a pew it is not neceſſary to alledge that he and bis 
anceſtors have always been accuſtomed to repair; for it is only | 
evidence: And perhaps the pew never wanted repair. 423. 


E 
21 


8 ; 
F ; 


paint. 


Defendant ought to remove with cauſe; | plaintiff may without. 520. 


5 


Action againſt a tenant for breach of covenant in not repairing the 
demiſed premiſſes. Plea that the landlord did not aſſign him ma- 
terials—bad; for he ſhould have ſhewn that he aſked: And ſo plea 
that there were none proper to which he had a right ; for this 1s 
putting the iſſue not upon the fact but upon the law. 43. 
Plea of riens fer deſcent, how given by the ſtatute. v. 204. _ 


\ 


__ Þplaa. 


It ſeems to be the practice that delay to demand a plea does not hin- 
der your ſigning judgment the inſtant after you have demanded it. 
_ 333+ ONS 5 | 


/ 


Poſſeſſion. 


Long, the effects of it, 315. 
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poſſeſſion is very favourable as a rule of certainty and an evidence of i 
tight, and for quieting of diſputes. 333. e 1 ; 
| WEE SS 8 1950 1 N * 2 RY N. 44 7 0 r a A 1 ; 
Held that the ſtatute of V. aids only in caſe of remainders. 398. ” 
ey. | 5 Px 0 5 x 4 4 FEE : b | : + 14. ' 75 $3 15 15 
Vide Letters, and v. Statutes. | 4 oe 
Expreflion of what the law implies though not expreſſed, in the deed 
undet which the powers are derived, or by which they are reſery- _ 1 
ed; ſhall not prejudice the execution of powers. 319. 
| Preamble. 
Vide Statutes, Conſtruction of 


The rule that the half blood ſhall not inherit does not affect the ſue- 124 
ceſſion to the crown. . 


Will never prejudice juſtice, or the rights of the ſubjedt. go. 


zeſcription. | 


Cannot be where the 8 of the thing in which it is claimed is 
within time of memory. 76, 77. 5 5 
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epbetv in a leaſe renewable for 

o lives carried prima facie a preſumption. only that his name food 

2 as truſtee; but that this might be repelled by parol evidence, 

. ſhewing that he was intended 1 take for his own benefit. 230 to 

„ 7 | RIS 

1 Preſarmption from non nent as: intereſt upon a bond is within no 
ſtatute of limitations but will depend ypen cirfuraſtznce and 

| evidence, 320. | 

=_ Eh Of right of ſoil in an bighway through a manor held to be in fa- 

_ ED vour of the lord. 3 58. But it is not concluſive, Where there art 
.owners of each fide, and ng body gan ſpeak to the antiquity of 
the road, or the property, the pion changes, and is uf. 
vour of the owners on each fide. 358.19 60. 

where that he who Has ſeparate fiſhery is owner of the fol. 


On a Talk of right that may 1 pee ſumption 4 is not a bs: 


 Preſumption of ſatisfaction By e on elegit. 651. 


: 1 Every thing, (got contrary, to the knows. fact) is tq be need 


ainft a perſon who will got bew his he . 
715 Boi, N 8. 
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The court of B. R. hes power over * * prllons in th glans 
and they ate all of them the TOO? of the.court. „ 436. 


3 5 5 Held that putting in the bet 0 


ad, 


Privilege ET 
Of: Seeber ef e v. 156. 


Of a party or witneſs attending e golag, continuing, and 


turniog z and this protecion afforded a lady, . by ha 
corpus, againſt her, huſband, v..4 343 435. 


| Prohibition. 


Mirae a 100 principal Sbjec of « at is an ef 
aftical matter, and the temporal right only an incident, the eccle- 
fiaſtical court ſhall proceed as long. as they will try the matter 35 
the common law would have done in ſuch caſe, in reſpe& of = 
which is temporal (for there is no defect .of original juriſdiGion); 


but if ivy 'refaſe to try it as the-common law aur. have i ed 
A proline ſhall 10 3 
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Shall only Lata as a «ani 95 ther 
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Aelatton. 1 


Vide Judgment. | 


_Bem ainder. 


Cees may tl between more than two where the intent 
plain. 112. 


le two the preſumption i is in nue. of oof remainders 3 be- 


tween rr than #100 preſumption is gain n But either 
may do repelled by erg; unt. 


 Repozters, IA 


The concurrent teſtimony of W be they good of bad, is of 
Seat 3 420. 


* Bepublic ation. D 


A codicil with thee winelles, and theſe words, * this may 
be taken as part of my will,” amounts to a republication of the 
will. 608, 609. 

A. has lands in A. B. and C. which he deviſes; afterwards he pur- 
chaſes lands in D. and makes a republication of his will. This 
can have no effect on the after purchaſed lands in D. where he 
bad none at the making of the will. 609. v. Revocation, 6. 


WARDS is admitted in fee to a copy hold eſtate, which he furren- 
ders to ſuch uſes as he SHOULD by his laſt will and teſtament di- 
rect, Sc. | 

AFTER 


A. makes his will, with a general teſiduary clauſe; and AFTER=., 
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r given an ananity 2d the hoe 
1 +, furniture at H. to Mrs. C. B. he goes en, 1 Ido 2 
© confirm all the deviſes and bequeſts which I have made in my 
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© laſt will and teſtament, except what I have hereby altered: Any 
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(AFTER the + ſurrender he makes a cobicir, e by rn 
F — N AF; } IVE © Tk 


b 1 do direRt that it may be annexed and taken as a codicll to my 
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Hie had no copyholds at the time of making the will. 
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TED, Of two nibils and judgment thereupon is not good without real no- 
- tice, where it is to charge an executor with aſſets. 3og to 314. 
The court not fo ſtrict upon the returns of inferioricourts as formerly. 
4131. „ A ons 5 
Diſtinction between returns on meſue proceſs and returns in execu- 
tion. 332, 333. e „ 


3 


| 'Reverfion. G4 


Powers given under a ſettlement to make leaſes of preſent and not of 
future intereſt, and ſo as the ſame go with and be incident to the 
remainder and reverſion. Reſervation, with a view to the execu- 
tion of theſe powers, held good, being made to the tenant in poſ- 
ſeflion of the freehold, his heirs and affigns: For that, both by 
reaſon and authorities, heirs and afigns meant thoſe to whom the 
remainder and reverſion ſhould go under the ſettlement. 319 


|  Revoration. | 


: I. As to make a will there muſt be animus teſtandi, a mind and in- 
| tention to make, ſo to revoke a will there muſt be anzmus * 
candi, a mind and intention to revoke. And though . h 


\ 


* 


A Table of the Principal Matters. 


— 
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Ratate: a _- can 1 by made nor 1 LES Ing 3 


ance of the requiſites preſcribed by the ſtatute, yet all the forms of 
making or of revoking muſt be accompanied by a ſound and free 


mind (fo far free as to be under no compulſion, terror or decep- 


Cc — 


i 
2. K revoking * revoked ſets up the former, as as a repealing ſtatute 


caled. 575, $1, $7 576. . 
124 deviſes e ates in ſtrict e bo afterwards * a new 


| ” and then by his codicil palles the eſtates purchaſed un- 
der that contract to the ſame uſes, © 
Aſter this he unites the equitable eſtate which he had before. by 


truſtees to his uſe to the /ega/ eſtate, by making an abſolute Pur. 


chaſe to himſelf in fee. This is not ſuch,a change of eſtate as 
will operate a revocation, , 609 to 617. 


4. Conſtructive revocations againſt the intent ought not to be la- 


dulged : And ſome deciſions of that ſort, miſunderſtood, ar over- 


ſtrained, have — a ſcandal upon the law. 614. v. alſo 


293 and 297. 

5. A. declares his win void unleſs be return from Ireland; beld that 
it was not revived by his return, but required a politive republi- 
cation to ſet it up. | 


So when a feme ſole makes ber will and. marries, the act of marriage 


merges her will, and it does not revive by the death of her buſ- 
band without republication. 667. 
Of revocations on change of eſtate by act of law. 299. 


— 


Marriage, with birth of a child, held a revocation. v. p. 171. v. 


the caſe of Ch: -iflopher v. Chriſtopher, mentioned in 4 Bur. '2171, 
and again 2182, to have been determined by Lord Chief Baron 


Parker, Mr. Baron Smythe, and Mr. Baron Adams, diſſentiente 


Mr. Baron Perrott; and afterwards to have had the concurience of 
Sir Eardley Wilmct and Lord Chief Juſtice De Grey, that marriage 

and a child is a. revocation of lands, which is ſtronger than of 
perſonalty. Of per ſanalty there are ſeveral caſes, as Lugg and 
Lugg, Overbiury and Overbury, and Eyre v Eyre, that marriage 
and iſſue are a revocation : For which v. 4 Bur. 216g. 

Note, The caſe of Glazier v. Glazier, when I ſent the note to the 
preſs, mentioned oy El 576, and in this table, was not then pub- 
liſhed by Sir James Burrow, I believe. But it is in his fourth 
Towne, 2 to 2515s * 2 


A bavigable river is the king s highway for the uſe of himſelf and 
his "NW: 5 56. 


10 I „ Kules, 


tion, as to the act done, in the doing of it): And there muſt be 
an intention in the teſtator, in making or revoking his will, to 
make or revoke; which Wat! in both inſtances accompany and di- 
' ref the form to make either a good will or a good, revocation. 479, 
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It 4 wa au to put in bail mean 1 of IR return 05 
And if the faſt day is a Sunday then the whole of Monday. 190. 


If time of exception againſt bail is out, and you have not juſtified, 


you cannot juſtify 12 the time allowed; but you may avail i your- 

ſelf to ſtop an attachment k wy the ſheriff. v. 224. 
New trial to be moved within four days. 230. e ; 
A perſon who refuſes to admit evidence which is oaly formally ne 
ceſſary to be ſhewn incurs coſts. v. 248. 


When a rule is made abſolute you can t anſwer it, bot muſt move to : 


have it diſcharged if you want to be clear, of it' 8 effect, and bade | 
ſufficient grounds. 26 
There muſt be exception e the literal meaning of every ml, 
where the letter would work an injuſtice, or contradict the ſpirit 
of the rule: And therefore the court tefuſed to diſcharge out of 
cuſtody, for want of proceeding againſt. a priſoner within two 
terms, where there was a miſtake by tho beiby of the fame ſur- 
name. 274. 
Time of trial will be enlarged ow a witgeſs. capnot be come at, EF 
and the other party, though the witneſs was abroad before the 
action commenced, and net returned ſince, refuſes to admit the 
effect of his evidence. * 
Not to have a non- precedendo for want of tranſcribing; 3 il you have 
firſt a certificate there is no tranſcript. 3 
No ſpecial ee to be entered the laſt oper day of the term, 
79, 
wits you move for a rule to ſhew cauſe the day bikers the laſt of 
the term the rule muſt be drawn ſpecially for the laſt day. 436. 
Rules deſigned to prevent fraud ſhall never be pled to the purpoſe 
of effecting it. 622. 


' When the ſheriff is ruled to bring in the body he has four days ex- 


cluſrve. 631. 


Vide alſo 653. and v. Amendment, Notice, Bret Pla, Jud: 


ment; Sheriff, New Tri al, Caſes, Super ſedeas, &c. 


Stand alum Fagnatum. 


A peer may lay his action for this offence againſt him where he 
- pleaſes: But on juſt ground of ſuſpicion that there cannot be a 
fair trial the venue ſhall be changed; otherwile © not. v. 210, 
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Servant. 


Shoemaker employs a man to make up ſhoes for him, and retains 
him by the piece, and this perſon being hired by another, and 


leaving his former ſervice, the work unfiniſhed, an zetien wl 


that his former ſervice. '493 to 495. 


Marriage, v. Deed.. Conſider auen, 


Pariſh hiring from ſtatute fair to ſtatute fair ſeems a, good hiring by 
the year to gain a ſettlement. 54. P 


Anſwerable for the acts of his deputy. 1 


x * 
* ” 


Return non eſt inventus with the name of ſheriffs of the laſt year is a 
falſe return by the ſheriffs of the preſent. 83. v. Return. 
Indemnity given for a year to ſecure the ſheriff againſt the acts of his 
bailiff, Afterwards the perſon undertaking gives notice, diſliking 
the perſon employed, that if the warrants are delivered to that per- 
ſon he will not abide by his indemnity, this notice left at the office 
of the under clerk to the under ſheriff. Held that the ſheriff was 
not bound: And that the perſon who had given this indemnity 
could not diſcharge himſelf, unleſs by the conſent of thoſe in whoſe 
behalf it was given. 225 to 228. 1 5 

Not entitled to poundage if judgment irregular. 253. 

His return not traverſable; but you may have action for falſe return. 

. ee 7 5 

Not entitled to poundage till the goods are ſold. 333. 


Slander, 


A woolcomber not ſtated to be a labourer muſt be intended to buy 


wool, and to be a trader. 322. 17 

eclaration, whereas he is a waolcomber, and a perſon had agreed 

with him for a certain quantity of wool, the defendant well 

knowing, Sc. and intending, &c. ſpoke of him (laying a collo- 

quium) © he, innuendo the plaintiff, is not worth a penny, and 

he will run away.” The court ſeemed to think the declara- 
e tion 
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Cannot be Cn Gp Wb e or 1 0 od in hi 

7 country can be no further maintained than  Hyprve. law. will ſup- 
port it. Somerſet's caſe. p. 19. 

| The only ſpecies of ſlavery which can now exiſt in Else is, ifa 
man will confeſs himſelf a villain, in groſs 1 in a court of record, 

V. p. 12 and 19. v. Villenage. 

A ſlave in another country is not a "Wok in Ea 3 100 the judges 
will not from analogy to any ſpecies of ſlavery that ever did exiſt 
in England, conftrue him to be a flave in a certain qualified de- 
gree; for this country knows of no ſlavety in any degree not ex- 
preſsly limited and preſcribed by the n law of England. 
p. 17 to th v. en, | 
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Vide Patent. 


If 


1 Specific perfomance. 


5 Equi uity will not decree upon a bare agreement by 2 not! in 0 pan 
performed though it appear ever ſo clearly. 808. unleſs uren the 
ground of fraud. 814. 

Part performance is not ho tendering of conveyances, but; it Wolde 
ſome act done as in actual execution of the contract; 1 not towards 
the execution, 813. 
Mal, I will give 165001. Att will not take lels than 
17000/. Anſwer returned, I will give 170001. This is not an 
5 agreement executed in wie within the ſtatute of frauds. * v. 
786 to 814. 
The time of payment is very pare and where the time has been 
overpaſſed, equity will not aſſiſt the perſon who has overpaſſed I 
in his demand of a ſpecific performance. 81 3. 
Where circumſtances are greatly altered fince an agreement, equity 
will rather leave the party injured by non- performance to his da- 
mages at law, than decree a ſpecific-performance. —_ ; 
If you read the confeſſion of an agreement by anſwer, you moſt rea 
all relative to the agreement. 709, 3 
Where an agreement appears in notes or letters, or by confeſſion | 


defendant's anſwer, the court t frequently enforces the ſpecific pei- 
I 1  formances ; 
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_ -formance; "bat them it mut appear fully and completely, ſet 
1 I 1 1% 7 0 IDS 1 
all points. 81. 8 nh, 

Where a perſon has decl 


ready money, and another clandeſti 
the perſon ſo refuſed, and the 


nely attem pts to 


tranfaction 
an agreement ſo obtained. v. 486 to'814. 


os ” J % | 5 4 ; * A * 3 . go P ? ; ; 5 0 
Adea of part performance. v. 809 and -v. over. 
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Wide p. 155. 


Want of ſtamps does not avoid a deed ; but: onty hinders it's being 
5 125 in evidence until ſtamped. 341. v. Statutes - concerning 
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1. Statutes on the ſame ſubject are to be conſtrued together. 37 1. 
2. The cenſttuction of private acts of parliament is to be governed 
by the principles of common-law, applied to the ſubject in a 
e to the rules of interpretation in a private deed 
. OOO 

3. Preſumption of a general meaning not expreſſed, nor naturally 


1 


— 


4. In favour of the liberty of the ſubject ought to be liberally conſtrued. 
7 e oth ee 
Though the preamble be generally a-key to the ſtatute, yet it does 
not always open all the parts of it, but ſometimes the legiſlature 
having a. particular miſchief in view to prevent, which was the 


ble, and then goes on-in the body of the act, to provide remedy 


not creed in the. preamble, nor perhaps then in contempla- 
% HS, Co 4 
Concerning bail and bail-bond. v. 4& 5 Ann. p. 395. 
Bills of exchange. v. 5 & 6W. & M. c. 21. J. 4. 98 10 V. z. 
—17. 04 Al. c. 9 . Me os 55 
Concerning building. 12. C. 3. v. 330. EET 
Concerning. churchwardens. v. 3 Car. 1. 6. 3. J. 2. 24 F. 1. 
c. 7. . 5. v. p. 209. e OR 
Concerning. coſts. v. 23 G. 2. c. 33. . 19. 
Colts on attachment. v. 5 V. & M. c. 11. J 3. 
Againſt fraudulent conveyances. 5 Eltz. 
| 10 
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red he will not'ſelt to fuch an one but for 
chaſe for 


money is not 3 luc 
is fraudulent, and the court will not inforce & performance. of 5 
Payment of earneſt or delivery of poſſefſion of part, comes under the 
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implied, is very unfavourable and not to be received, at leaſt upon 


"firſt and immediate object of the ſtatute recites that in the preatn- | 


for general miſchiefs of the ſame nature, but of different ſpecies 
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Jo == 2. c. 7. | 
A G. 2. c. 19. 20 G. 2. c. 43 4 831,187.6 Rr ep c. 640 0 


Concerving the Exciſe and cuſtoms. v. 12 Car. 2. 


Of limitation. 
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enen diftreſſes. , 6 E. 3. f C. $2 FIT: 5910 : 


9 E. 2. fl. 1. c. 9. 52H.3.c.4. 36.1.6, 16, 1 
a, £2: N. e jo" oy I. c. 23. 2 28 E. 1. "= "5 85 
a 4+ 2 V. & M. c. 5˙ 8 an. 6. 14. 


„ 23. v. D 201 to 203. 152 ei 


A 


. of Exemption from en 8 Jaries 1 v. 1 3 E.. c. 41. 52 


1 H. 3. C. 3. * HY 1 ee 155 11 
Concerning eltates pur auter. vie. v, 29 Cor... 2.56 3. d. p. 237. 
Concerning exportation of corn, v. 51 H. 3. H. 6. 34 E. z. 

c. a0. 16 2P. & M. c. 5. 7 c. 7. KH 6.645. 


vide Alſo 20 H. 6. c. 6. 23 H. 6. c. 5. 5 G6 E. 6. c. 14. 1 Elis. 


. 11. % 1. 5 Er. t $6) 1 JA. 1. . . . 
. 4. . . 5 51. e ae r 

c. 13, 10 G. 3 e. 39, v. p. 530 to 43. 
2. c. 23. 16.3. 
J. 1. . 1, en. 2. K. . 22 & 23 Car. 2. cz. þ 9. 
15 Car, 2. c. ts . 2. 10. 16. 15 19. 21. 9 


1 46 


Additional exciſcs expired. . v. 22 & 2 Ke. 4. E, 5. 29 Car. 2. 


K. . 1 „„ "SM. f 2. c. 3. & c. 10. 
3 M. & M. c. 1. 5. & M. c 7. 701. . 
Vide For other matters. 22G 23 Car. 2. c. . 8 14. 1. 

. H. 1. c. 24. 2 V. & M. c. 3. 4 „& M. c. 3. 5 N. 
M. c. 20. 4 d. c. 6. 1 G. 1. c. 12. 78 V. 3. e. 3o. 
969 . x. c. 19. 18 6. 2. c. 26. / 8. 10 G. 3. c. 44. 
For further matters. v. 12 C13 F. 3. c. 12. 6 G. 1 C. 4. 104. 
e 9. % lag. . e e. 27. J. 7. 11 C. 1. 
. 50. þ . 10. 32. 12 G. 1. c. 28. 16. 2. r. 16. / 4. 
10 G. 2. e. 17. 19 G. 2. c. 4+ t G. 5. % . 
c. 88. 32 G. 2. c. 17. 33G. Joe 4 16. 3. C. 7. þo l. 
5 C. 3. c. 43. 8 6. 3. c. 32. 10 G. 3c. 32. 12G. 3. c. 46. 
Againſt embroidery imported * abroad. v. 3 E. 75 c. 4. '4E + 
"Et. 22E.4.c 3- "FR. +6, 1 5- 6. 7. e 
%% 
Againſt fraud gs 6 Id & It 29 Car. 2. c. 3. 13 Blk 6 5 
10. 20, | 
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Vide 30 G. 2. c. a . p. 271. of the abuſe made of this ſtatute 


_ againſt gaming. v. 12 R. 2. c. 6. 11 H. 4. 6.4 17 K. 4 
c. 3. 33 H. 8. c. 9. 2&3 P. & M. c. 9. 16. Gar. 2. f. 7. 
9 A. c. 14. 2 C. a, &, 28. / 9 , ca 13 6.2. 
Cc. 19. J. 3. 18 G. 2. C. 34 25 G. 2. 6. 35 30 6. REAL 
＋ 14. Ae 
Concerning juſtices. 7 . . 3 a. 44. 
Vide 5 G. 2. c. 18. 72 2. that they ſhall not be attornies. | 
Concerning inſolvent debtors. Ve 32 G. 2. and v. 5 G. Þ 9 6.7 
„ | 
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Concerning mortgages. v. 76.1 _ c. 20. 9 0 
Naval ſtores. 98. 1. 6.8: 40 38 W : 
Non- reſidence. 21 H. 8. 6,13; EK 
Concerning overſeers. v. 43 Elz. 24 . 2. . oy 2 0. = 
CB: | 
Concerning poor and pariſhes, ' 1 3 G 14 Cap. 2. 
Concerning pawnbrokers, v. 13 E. 1. fl. 5. 1 J. 1. c. 21. 21 F. 
c. 17. / 3. 12 H. fl. 20.16. . 2. 6 / M. 3. c. 17. ſ. 7. 
88 F746: 20. / 60. 6 G. 1. c. 18. / 25. aft I 
28, 7 G. 2. c. f. . 9. 24 2 2, C. 40. f. 12. 39:8 
"2480.2 6 44 ne ; 
For the preſervation of animals. v. 37 H. g. c. 6. . 6. 1. c. 22. 
318 e e 204. 
Concerning png” + 77. 1. e. 5. 21 if I. c. 12. v. p. 
4% K 
Concerning the bebte r. 12 Ger. 2. c. 25. . 5 4. e. 0 6. 1. 
e ment a 0 1106/28 1 
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the 


| Starutes 5 Penal. 


Vide 23 310 8. eh ſeducing artificers. 1 2. 
Concerning repair of ae e v. Fg = 9. v. v Jufce. v. 


E 
Concerning rogues incorrigible. v. 12 4. 130 0. J. c. 23. . . 
v. p. 342. . 


Concerning ſervants. Riis. e. W 

Set off 2 G. 2. c. 22. f. 13. 5 G. 2. c. 30. aſs 225 

Concerning tythes. v. 18 E. 3. fl. 3. c. 7. 45 E. 3. c. 3. 1 K 2. 
c. 13. 5 H. A. c. 11. 7 H. 4. c. 6. 27 H. 8. c. 20. ET 

c. 7. 27 H. B. c. 21. 37 H. 8. c. 12. 2 3 E. 6. c. 13. 
12. 31 H. 8. c. 13. , 1. 22 & 23 Car. 2. c. 15. "4 
& M. c. 3. 11 & 12 . 3. e. 16. * 1. fs 2. c. 16. J 2. 
78 8 M. 3. c. 6. 4 A. c. 2 80 | 

Trial 14G. 2. c. 17. 

For * where the party n into ace county and the 
goods are found, v. 24 G. 2. c. 55. 13˙0. 3. C. 31. . 4 
v. allo, 2 & 3 E. 6. c. 24. 

—— 2 . 3 & 14 Car. 3 6. 4 


Summary Proceedings. gs 
Muſt proceed upon n benefit and equity. 329. 


Sunday; 


Appears no not a good day for appointment of oyerſeets. v. 618 to 
| 20, | | 1205 | | 
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Taxes, 
<p 1 uh a "> * I ing 3 3 | , 4 5 605 3 . * 0 ; 
F 4 #2 Ss a3. 3c Ko © ; „ 4. TSS * & 5 a | 8 Fw F | 4 
On a ſpecial verdict; action for money had and received 


The jury find the ifland of Grenada in the poſſeſſion of be bnd 
and conquered by the Britiſb arms in 1762: They find it ſur- 
rendered upon articles of capitulation on the 7th of February in 
And that by thoſe. articles they are recognised as BIT 16 su- 
JECTS and to be governed, by their then PRRSENT laws, until 
his Majeſty's pleaſure ſhould be farther known z- they are to enjoy 
their property and the ſame privileges as in the other leeward 
iſlands. And as to what relates to taxes and impoſts, they are 
referred to the 6th article, -which gives them. as abaye mentioned 
the ſame privileges with the lee ward iflands. And the natives | 
may ſell their lands, provided it be to Brity/h ſubjectbe, and retice. 
They find the treaty of peace of the 10th of. February 2763, cel- 
ing Canada or Acadia, and the iſlands among .mhich Grenada, 
to the King and crown, of Great Britain. E jew Þ Wop . . 
And they find a PROCLAMATION of the King of Great Britain 
the 7th of Ofcber 1763, promiſing a legiſlative aſſembly: as ſoon 
as the ſtate and circumſtances of the new governments (amongſt 
which Grenada is included) would admit; and that in the mean- 
while perſons inhabiting, or reſorting to the ſaid colonies ma] 
confide in the royal protection, for the enjoyment of the benefit 
of the Engliſh laws, for the adminiſtration of which courts of 
judicature are ordered to be erected. 5 5 
They find alſo a proclamation of the abth of Mureb 1764, dire®- 
ing a ſurvey of the iſland, and a diviſion into pariſhes and-diftris; 
wid ether proviſians. for the ſettlement: and beneficial culture 
thereof. | WES | | 
And farther they find LETTERS PATENT of the th of April 1704 
. appointing Robert Melville, Eſq; to be governor of GBAAPDA, 
che Grenadines, Dominica, Tobggo and St. Mincenta ; and dns 
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bim to goon Pan: to tis —— eee ant to FO 
ceived, and according to ſuch reaſonable LAwsS as/ſhall be made, by 
the advice and cosEN of the COUNCIL and ASSEMBLY of the 
18LANDS under his government; and empower ing bim with the 
advice and conſent of *©oUNCIt, and as /aon/gs 0iroumflances fhall 
admit, and when, and at oſten as need Jhall yhpuire to fummon and 
call GENERAL ASSEMBLIES of the ſaid Mandi, jointly or ſtve- 
rally, to be choſen by the authority of the freeholders reſpectively; 
and to the GovERNOR and cob, wih the advice and con- 
ſent of the ASSEMBLY,-to make Laws for the welfare, peace 
and good government of the ſaid iſlands, jointly or foverally, as 
near as may be according to the laws of England. ' 7D 
And they find that Governor Melville arrived in the iſland on the 
14th of December 1764. 
And that an aſſembly of Sofa iſland was _ in dhe ator end of 
the year 17656. Ft, 
But they farther find that 4 Majeſty by b letters patent of the 
20th of Fuly 1764, ordered and appointed an-1MposT/ or os. 
ToM ot four and an half in ſpecie for: every hundred weight of 
all dead commodities of the produce of the faid iſland of Grena- 
da, that ſhould be ſhipped off from the ſame, in lieu of all cuſ- 
toms and impoſts upon goods exported and imported under the 
authority of the French Ning: reciting that ſuch +mpeſt 1s paid 
by Barbadoes, and the other Teeward iflands, and Lotti and ng 
the governor and officers of the caſtoms from time to time, for 
the time being to colleł and receive the ſame under ſuch penalties 
and forfeitures ; and in ſuch manner as in the above mentioned 
leeward iſlands, and appointing the continuance of the n 
levied under the French King: - | 
And the jury find the ſaid impoſts dl ent and 5 balf per cent. as 
above mentioned was and- is paid in the iſland of Barbadbes, and 
in the leeward Carribee iſlands, by virtue of "ACTS of ASSEMBLY 
of the ſaid iſlands ſet forth in the verdict. 
And they find the eſtabliſhment of lun kae ad officers i in the 
iſland of Grenada. 
And they farther find that the ohintiff | is a natural born abhebt of 
the King of Great Britain; and that on the 3d of March 1763, 
he purchaſed a plantation in the faid iſland, -in purſuance of the 
articles of capitulation and treaty of peace. 
And they alſo find that certain ſugars of the. plaintiff of the growth | 
of the ſaid-ifland ſubſequent. to the grant, and regiſtering of 'the _, 
letters patent of the aoth of July above mentioned, were ſhipped _ 
"off from thence.z and that the defendant, being then and there a 
collector of the ſaid duty for the uſe of bis Majeſty, received the 
fame; and that the ſame is the money mentioned to be had and 
received to the- plaintiff's uſe for which the action is brought; 
and that the defendant bath not paid-over the ſame to the aſe if his 
Hajefly, but on notice of the action intended to be brought hath „ 
10 . wW ith 
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the Principal Matrers, 


in eee his Majeſty! 'S- — KEPT 10 * 
| vm 1 * hands, for * bene of trying the "__ "ing upon 
>, +Þ SSIS) Ye it ch) ids WS | 

And whether the ſaid IMPOST were lawfully ings; or not, he Jar | 

are ignorant and ꝓray the advice of the cout. N 

And if upon the whole matter found it ſhall appear to the court, 

that the impoſt oricuſtom aforeſaid was not lawfully impoſed; then 

they ſay the defendant did undertake and promiſe, as the deſendant 

Bas in his plea alleged; 99. aſſeſs the Wan 8 damages at cl. 

5 and coſts at 404. IT 

But if the court be of opinion the impoſt was "es then they 7 
find the defendant did not undertake in manner and form as by <a 

4 plaintiff in his ple alledged. v. the 2 and e cas 
655 to 738. 5 

Determined by the Wh nib. 

os That the x1NG by his prerogative aa BEFORE the th 
mation of the 7th of October 1763, have laid the 1posT in queſ- 
tion upon Grenada as a conquered country,—without conſent of the 
9 of England, or ad of the people of ds ger 

aſſembiy or otherwiſe, — by his pREROGATIVE. 

But 2d. that Ar TER the Jaid PROCLAMATION, and BEFORE the 
ATEN of the 20th of July 1764, for laying on the 1MPosT, 
obs KIx had PRECLUDED himſelf from ſo doing; and fa 

ore chat the ſaid IM POS was VOID, 738 to gs 


* 


Tenants. 


. Wes common /though ſeveral, are u as one perſon or bam) in low 


4 
2. The polige f one is the poſſeſſion of the * and will pre- 


vent a bar being incurred under the ſtatute of limitations; but not 
ſo where the poſſeſſion. of one has been e to the: . by te- 
— 768, 769. v. Actual _ A 


Tetament. 


Dilindlon between will and reftament. v. Will 


Toll. 


Tal for CORN na ſhall be confidereld as cor? | becauſe the 2 
parliament have ſo conſidered it, otherwiſe the ſpect cation ma 
t a new thing; and therefore flour was not liable. 72. 


Of 


* 


| of: a Mees n becauſe ie wu is not 1e relared e F 9-4 
the pariſh, „ tf; | 090 V: 
For toll traverſe a conſideration moſt be laid. . 1 5 „ | 4 | 
Where a conſideration is laid you muſt, prove it as laid; even in 
caſes where it was unneceſſary to have laid any. 464. 
Conſideration of being t to "ro good, "without alledging 
.reparation; 465. 0 
After verdict conſideration n wil be he, either the xe ſome 8 as lid, 5 | 
eee In — Ti „%%% Cs ; 
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Trial. nne 
Sight cauſes of delay wil not be allowed: after notice given of uad . 
58. 

Where the evidenes is be and greatly-preponderates on one fide, 
the court will not incline to grant a new trial in the fir ſt inſtance, : 
but you may indict the witneſs of perjury. 87, 88. 

Trial at bar will not be granted where' the party applying refuſes 

= conſent to the vfual terms: 'of matual Jones and convenience, 

159. 
Granted, and will be granted out of an e term For proper 
 -occafion, 1 59- 


Trover er. 


1. Suppoſes a lawful coming by the goods demanded, and an un- 
lawful converſion. 89. 1 
Detention againſt lawful demand preſumes converſion. this, | — 
2. Trover is good to recover here a felon has ſtolen goods, and 
changed them into notes, if the note clearly appears to be the pro- 
duct of the ſpecific goods; and the owner of the goods, who has 
proſecuted to conviction, and has omitted to pray reſtitution, ſhall 
recover them in trover, though ſeized into the hands of the king, — 58 
by an actien againſt the ſheriff. 89, go. | | 
3. A. buys plate of B. the defendant, and gives him a draft ; for 
which A. gives receipt as for caſh. A. pawns the plate to C. the 
plaintiff, who was a pawnbraker, ſhewing him the receipt as evi- 
dence of his title, on which C. took the goods in pawn, The 
draft turned out afterward to be a bad one; for A. had no 
money with the banker. A. was tried on the ſtatute for procur- 
ing under falſe pretences on an indidtment preferred by the de- 
fendant B; he was convicted, C. the plaintiff producing the goods. 
B. the defendant, upon this took and detained them A. brought nnd 
his action of trover thereupon—And held © that he ſhould reco- 
* ver; for that the property was not changed AS LA the right 
<c owner, 


2 
9 


N (2 . 
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A Table of the prine cipel l 


N . or bythe fins of Jamo ne. 
SE. __ *© peCting pawnbrokers. 187. 5 | 
e 4 A. the plaintiff agrees to exchange the Folly, his on veſſel, with 
8 e the Tax the plaintiffs, and to give twenty-five'guineas to boot; 
© þ and, if the Folly was loſt in the voyage the was TRM upon, thiry 
guineas: Beſides, the plaintiff paid a guinea ·ARN EST. 
Defendant wrote to excuſe himſelf, that he could not make the ex- 
change becauſe he bad ſold the veſſel ; - plaintiff tenders twenty= 
four guiness, deducting one for earneſt; defendant refuſes. After. 
wards in ANOTHER voyage the Folh is loſt, and plaintiff brings 
the action for the value. Held, the action well lay for the deli 
very was complete by payment of the EARNEST, and the defen- 
| 3 dant's detention of the veſſel afterward was tortious. 219 to 221. 
55. Plea of general releaſe ſufficient in bar of trover. 8 
6. A. aſſigns to B. and C. B. ſells to D. who gives a promiſſory 
note payable i in fourteen days; after this, D. aſſigns to E. all his 
goods. The note never having been paid, B. refuſes to deliver. 
HI ̃ be poſſeſſion of the ſeller, after the agreement and note, is the 
: FO pofleffion of the buyer, and trover will well lie for the goods, 
a as B. being deſired by D. to take back the goods, ſaid 
-« vill not, I will * POR, which LITE the: W TED » 


N v. Larcing 


Truſtee. 
Cannot vary the mode of ſale preſcribed. 66, G7. nor r the bon 
proſerided. 492, 46%½. 


— 


Tythes 


Modus ſet up es the x oh of. Eb. Wakes not ay fucediſor,” 66. 
Temporary compoſition requires notice to determine. 3 
Endowment of tythes without uſage fails. ibidem. 

Claim of more tythes than there are tytheable goods. ibid. 
= Miſpleader of a modus it ſeems. produces a decree in kind but with- 
3 N dodut prejudice. bid. A 
Action fot double damages for tythes, uſed as a . of trying the 
right, and not conſidered as a penal action. 232 to 234. 


' Undertaking. 


Held: ſo far vr vacable before ſigning, that an attorney, who *) writ- 
teen but refuſed to ſign it, ſhoold not be liable to action for noN- 


rformance, 1 3 
pe W 93+ „ Gnlberſtz 


A Table of the Principal Matters. 


Unverty. 


The court will bire an eye to its diſcipline, ihe i 4 cogni=/ 


AZance of a cauſe from it, as out of it's * 43. 
Vide and Fellows. 1 


ES 7 - Uſage. 5 e 
Good:to explain doubrful words in a charter. 7). 


| Uſury. 


: Computation upon. an uſurious contract beld — from the time ef 
payment, to take the cauſe of action out of the ſtatute of * 

e 1008. DE. 5; LEN, 
Where the object of a contract i is borrowing and lending of money 
at more than the legal intereſt, no ſhift, colour or contrivance, 
will take the agreement out of the ſtatute; but if the ſubſtance 
be a ſale or other fair tranſaQtion, and the party buying may pay 
whenever he pleaſes at a fair price, and has credit given him in 
the courſe of trade, but if he does not pay within the time, then 
he is to pay an advanced ſum of ſo much per cent, this will 
not be uſury becauſe it is contingent, and in the nature of a pe- 


nalty for the delay, and a compenſation for the — 59 * to 
600. | 


© Uagabond. 
Who he is, how to be * 1 by „ v. LY 


mariance. 


Between. judgment and writ of error, the 1 in the writ being 
© Eſquire,” and in the Judgment | Gentleman.“ v. 272, 


2 Venue. 


That not in tranſitory only but in LOCAL actions the court will 
change the venue, if there be an urgent call of juſtice, not 


tberwiſe to be anſwered. Per Lord Mans yield. 50. 
10 M | After 
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A verdict ſhall be ſet aſide for exceſſive damages, where the jury 


After your plea pleaded, you are not to move to change it. 321. 
The plaintiff has his election in tranſitory actions; the defendant 
cannot change to a county where, the cauſe did not ariſe, ex. 
cept upon ſpecial circumſtances. 37 HE» 

 Chavge not to be {0 granted as to operate unneceſſary delay. 395. 
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have gone out of the caſe. v. 28, 29. % ere tO 
Difference of opinion amongſt. the jury, and they agree the majority 
ſhall decide verdict good. 71. , 
Where the verdict is miſtaken in bar, form or mere circumſtance by 
the miſpriſon of the clerk it ſeems this may be amended; other- - 
wiſe where it is a variance of ſubfance, as to the point of law ot 
form eſſential to maintaining the caſe. 11377. 
It ſeems where a ſpecial-caſe has been reſerved, a new trial has been 
granted without previouſly ſetting aſide the verdict. 451. 
Court muſt judge upon facts found. 573. v. Evidence. 


_ -Uillenage, 


The laſt confeſſion of villenage 335 years, from this preſent year 
1776. v. p. 19. v. Slavery. v. Harris's Juſtinian, I. 1. tit. 3, 


J 


Equal wager between parties to a cauſe touching its event, with a 

view to mutual indemnification in ſome degree againſt the lols, 

held not a contempt of the court in which the cauſe was depend- 
ing; not immoral; not illegal. 383 to 388. „„ 


Marrants. 

To break open houſes under a general warrant for apprehending the 

authors, printers and publiſhers, of a ſeditious libel, without: names 

of the offenders, is illegal. v. Wilkes's caſe, p. 17 to 20. , 

Warrant under due authority excuſes the officer, 230, otherwi'c 

where the perſon who iſſued the warrant had no authority over 
the matter. N | 
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iarrantey of Goods. | 


eber att that an horſe is ſound, is Aber exception of is 
norance of ys ſeller at the time of fale. 140. 


dee. 
If a man, who Beete YETI of barley for the Purpoſe of ailing 


contrary to the prohibition of the ſtatute, mixes wheat with it, he 
is liable to have both ſeized ; (and was before the ſtatute had 


made expreſs proviſion) and ſetting op a mill for colour will not 
exempt . 179 © to 182. . 


* 


ö | (> by 


Will operates by our law as an appointment of uſes, according to 
which the teſtator means the lands ſhould go after his death, and 
therefore muſt be of lands in poſſeſſion at the making of the will, 
unleſs he expreſsly ſays, (or whereof I ſhall be hereafter ſeized) 

and it is not like a ſubſtitution of an executor by teſtament of per- 
ſonal, or of univerſal heir, as to realty as by the. Roman civil law; 
and therefore a new. will does not with us neceſſarily import a 

revocation of the old. v. 574. 

Where a fee paſſes without expreſs words of limitation. 95, 90. 100, 

Intention to be found out from the whole of the will. 97. 

A deviſe over ſhall take effect where a contingency, ſuppoſed, 188 
dent has never happened. 97. 

1. T. M. ſeized of lands in diverſe counties holden in common fee, 
and of certain cuſtomary lands ip 1723, makes a ſettlement in 

_ conſideration of marriage to himfejt for life, remainder to truſ- 
tees for the uſual purpoſes, rema er to bis heirs male by his 
wife, reverſion to himſelf in fee, proviſion for raiſing por- 
tions for younger children. 3 | 

Aſter the marriage he purchaſes diverſe Other lands freehold and co- 
pyhold, and in 1725 mortgages a part of his freehold, and in 

1731, having four children, two of each ſex, makes his will, 
gives his jewels to his wife for life, remainder to his ſon W. and if 
he die without iſſue, remainder to his ſon E. abſolutely ; like limi- 
tation of the furniture of his capital manſion-houſe — his perſonalty 
to be applied in payment of debts and legacies. 

Directs his ſon to ſurrender the cuſtomary eſtates | in borough Engli iſh 

to his brother; gives to his younge/t, Edward, the eſtates in gavel- 

Lind in tail-male; remainder to the eldeſt ſon in tail- male; re- 

mainder 


8 nde to och Ms as e ſhall 1 lay» to : the bettet tor er his 1 
cCeaſe: like limitation of his freebold eftates in M. and G ; only the 

_ elder preferred befote the younger; and if it ſhall ſo happen that 
his ſaid ſons . and E. and any after-born e so ſhall die without 
iſſue - male of their bodies, then and in ſuch caſe, and for. want of 
ſuch iſſue of his ſons then living, and of any ſon or ſons lawfully 
begotten and hereafter to be born, the reſt and refidue not before 
diſpoſed to his brother F. M. for life, remainder. to truſtees (for 
the uſual-purpoſes), remainder to F. M. the younger for life, re. 
mainder to the heirs-male of his body; remainder to C. the ſecond 
ſon of his brother, with remainders as e REMAINDER o 
his o n right heirs in fe. 


. And he appoints his wife ect in þ ind guardian of the children to. 


gether with her and his own brother. 
Power to his eldeſt and alſo to his youngeſt ſon to make leaſcs for 
payment of portions, and raiſing jointures, when they come into 
poſſeſſion reſpectively; and ſo, in like manner, to his e &c, 
and his heirs-male, as they ſhould. INT come into * 
ſeſſion. | 
"Words relating to the after-born iſſue were interlined, and not oli 
ced in the atteſtation. | 
No after-born iſſue came into being; nor any iſſue but thoſe at the 
time of making the will. 
Held, that the deviſe over to his brother was good, ins as an im- 
mediate deviſe of the reverſion under the nn, after failure 
of iflue of the marriage; 
Or elſe as a remainder after eſtates tal, by: implication to aterbor - 
ſons of another marriage. > 
Or 3dly, as a deviſe upon a double cohtidzetichy ane if my ſons 
by the now marriage die without iſſue, and if my ſons by this or 
any other marriage die without iſſue, then over to my brother, and 
the latter contingency having never happened, that the n over 
ſhould be good. v. from 160 to 178. 
FM beſt rule in the conſtruction of wills, v. Conflruftion. = 
2. J. L. makes his will in 1748, being ſeiſed of chambers in Lin- 
cb Inn, and a conſiderable ſum of money ariſing from lands 
which were ſold under an act of parliament, and were to hae 
been re- veſted in land, but were not, and he was tenant in tail, re- 
verſion to himſelf in fee under the ſettlement in the intended lands; 
and he deviſes to his dearly beloved friend Mrs. F. H. all his real 
and perſonal eſtate, whatſoever and whereſoever, ſubjea only te 
two or three ſmall pecuniary legacies, one of which is to his _- 
and heir at law,—Afterwards in 1756 the jury find that he made 
another will in writing, duly executed, and atteſted by three ſu 
ſcribing witneſſes, and that the diſpoſition of the ſaid will of 1750 
was different from the will of 1748, but in what reſpects the) 


know not; and What is become of it tuen r know not: 1 2 f 
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further —_ Wat they do not find the ter cancelled, or the de- 
fendant; the general deviſe deſtroyed it. 


The Lord Chief Juſtice De Grey, Mr. Jolie Gould Uber; Ju- ; 


ſtice Nares, held this a revocation; and that the firſt will was 


barred by the ſecond ; that the heir not claiming under either will 


was not bound to 18 it, but the deviſee muſt ſhew the ſecond 


was not againſt her, and that the will being ſubſcribed by three 


witneſſes muſt be taken to have been of real eſtate; and therefore 
to be a revocation of the former real deviſe; and the 'difference 


found muſt be taken to be a general difference, or at leaſt would 


put the deviſee to her title, which if ſhe did not prove in what 
extent it ſubſiſted, would: be bad for the whole for the uncer- 


tainty; for that the heir having a clear, certain, abſolute title, it 
muſt be defeated by a certainty, and the will which defeats i ; 


muſt appear to be the laſt will of the teſtator. 


On the other hand, Mr. Juſtice Blacłſtone and all the judges of the | 


the Court of King” s Bench were of opinion, 


That the finding muſt be taken as it is, being as full as the | jury 


could make it upon the evidence. 


That, by the caſe of Hitchins and Baſſet, another will Ack not neceſ- . 
 Garily revoke the former; it may conſiſt with it. That a d ferener 
does not import a revocation; for it may be as to ſome particular 


not affecting the general ſcope of the will nor the title of the ge- 
neral deviſe; that when the deviſee ſhews a title by deviſe, that title 


is a clear certain title, no leſs than of the heir by deſcent; and muſt 


ſtand, as his did before, till certainty be ſhewn againſt it; 


That the ſtatute of frauds meant to guard againft all confiruSive de- 
viſes, not reſulting from the neceſſary act of law, or the declared 8 


ſolemn intent of the party duely expreſſed and atteſted according 
to the ſtatute; and that therefore revocations, which were ſtrictly 


interpreted even at common law, and not extended by latitude of 
conſtruction to defeat an eſtabliſhed will, were not now to be im- 


plied and collected by conjecture, fince the ſtatute. v. 282 to 300. 


and 5 58 to 570. And the 220880 of us affirmed the JOE 8 


„of B. R. ibid. 4 


3. Limitation to all and every my daughter and daughters, and the 


| heirs of her and their bodies, and on failure of all and every the 


daughters aforeſaid, and all and every their iſſue, limitation over— 


held, they took croſs remainders, 443 to 450. 
a In cafe my perſonal eſtate, which I have before deviſed to my 
wife, thall not be ſufficient, I deviſe my lands in A. for payment 
2 debts: : and, if not ſufficient, the reverſion of my wife's join- 


ture to be liable; all the reſt and refidue * of — real and Perſonal : 


* eftate I give to my wife; Ms. | 
The perſonalty v ſufficient for payment of debts. 


Held, that either the wife took the real eſtate as not deviſed from her 


at all, being only devifed on a contingency which never happened 


of the perſonalty being inſufficient for payment of debts; 
10 N TOE Or 


wa. 
»& = 


eee ee eee ee 


or N nen was a e troſt for. tas hte in k _ YL 
the real, as ſhould be ſurplus after p 
by the perſonal. And that this in the event being the but, the 
was iptitled to the whole. 452 to 455. 

3. « Whereas my wife is now pregnant, is the bring 1 foo, * 

©. defire he may have my eſtate when he comes to a1 years, pay. 
ing (certain anuuities expreſſed in the will): but if ſhe. = | 


payment of debts. not fatisfieq 


daughter, a moiety to my wife; the other moiety to my two 


ee other daughters, ſhare and Aae alike ; if eitber of them die be. 
* fore twenty-one, then ſurvivorſhip to the daughter; but if both 
e die before twenty-one, then the zwhole to my wife. 5 
No ſon was born, nor any daughter: | the a in being died 

without iſſue under age. = 

Held, that the wife ſhould 4/8 the whole, as if the comingency of a 

ſon or daughter being born and dying as expreſſed above, had hap- 
pened, the intent being, that on wart of ih ue the wife ſhould take, 
whether on failure of ſuch as were expreſſed, after they ſhould 
have come into being, or on their never exiſting. . 455457. , - 
6. A. makes his will in 1759, and at the ſame time executed and 
publiſhed an exact duplicate: the teſtator was a labouring man, and 
| ſaid he did it to make bis wife caſy who. was near her death, but 
that it was not-a will to his liking. The. duplicaue was let with 
bis daughter. 
le after wards ſends for by attorney, tears off the ſeals, and „ 
the witneſſes. names to be cut out; which was done in his preſence. 
He made a new will the ſame day, with expreſs clauſe of revoca- 
tion, and gave it the attorney to keep, ſeying he would not have 
the heir find it, . 
Afterwards, being in his ſenſes, he ſent for his Goat will, and * : 
| ed the attorney. to come and make a new one; the will is ſeat; 
but before the attorney came, the teſtator was out of his ſenſes, | 
and died the ſame day without making any other will. 

The ſecond will was found cancelled after his death, together with 

the firſt cancelled, both in one paper: the duplicate of the firſt wa 
found uncancelled in one of his drawers after his cy but uncer- 

tain when or he it came there; | 

Held, that the cancellation of the firſt will in ths own poſſeſſion was 

a full and effectual revocation both of it and of the duplicate; 
both being but one will, and the duplicate out of his polſe eſſion: . 
and farther, that the revocation of the ſecond will did mot in this 
caſe ſet up the ii, the firſt not being p revoked, but tf gjed 
by the cancellation. 465 to 4717. 

7: A. in 1732 being ſeiſed of diverſe premiſſes, freehold and copy: 
hold, and intitled to other copyhold as mortgagee, makes his wi 
and deviſes all his freehold and copyhold, Sc. to his wife; fer 
wards he purchaſes the copyhold which he had as mortgages, b 
in 1735 ſurrenders to ules declared and to be declared by bis l 


will and teſtament in writing. Aud ain Rar 1736, be x6 fee 
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1 wil a leguoy to the CF 3 8 Pine — 14 19 


- randum, atteſted by two witneſſes, that it was ſtruck out by his or- we 
der and in his preſence, he beving paidir i in hislife-time;— © 
Held, that by the ſurrender the co pyhold purchaſed after the will No 
made, well paſſed, as amongſt * uſes which the teltator in his f 
will had ſaid were declared. : 
6 That 4370 the ſeoond eee was onoeceſlary t0 conkdts whither 25 
blication or not; nor equally clear; but that it ſeemed the 
 firiking out of the legacy was a republication * the will as to the 
reſt not altered. 604to 8s. 
V. Deviſe, Double Legacy, Croſs ein Revoration, Republics- | 
tion, Reſiduary Clayſe, SUP Glawye, Cala W Exe - 


cue. 1 


1 Witneſs, 


Who may ; he a witneſs. v. 183. 
A man may be received as a witneſs who proves his own turpitude: : 
ti goes not to his admiſſibility but his credit. —.— 58. 5 
Affidavit to put off trial for abſence of material That A. is 
a material witneſs in the cauſe, and is major of a regiment, which 
regiment is beyond ſea at ſuch a place, held bad though perhaps 
it might have done, if there had appeared to have been merits, 
187 to 188. 
Affidavit to put off trial for want of a material muſt be full - 
to the cauſe, and ſhew that you have ſuch a vimeh who is mate. 
- rialto the cauſe, and that there are reaſonable hopes of producing 
him, if the trial be put off, v. 643. et alibi; and you ſhould be 


| ready to admit neceflary facts that only are of form to be proved 1 
Ld witneſſes. 709. | 


 Wopds: 


"Moſt of the diſpotes in the world. rather about words than n things 5 
. = 
Alffidavit chat they the deponents nor any of them” never- roceived—- 

held a good and ſufficient denial; and that if falſe, and they had 
received, 25 1 were full cnough to lwbject- to an dien of 
perjary. 

General . | * ſpecial uſuatly refer to ings cjuſtem generic, of 8 
the — nature * nn n * 2 


* 


x8 8 d * ; ; - 1 
V ie clerk laggellios, that the jury at G alba es low: and 
. Rn ay nt and not proper judges, and therefofc pre! 


Ip de executed in London—diſeharged. 6. 
| of error where faulty, whether to amen or ſue out a 


653. 


' 


3 DODiugnt not to be diſturbed on motion. 
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REAT part of a ſecond volume is ready for the preſs, and if - the-Profefion 
| : ſhould honour this firſt with their Encouragement, the whole is-meant be 
= 888 publiſhed with; all convenient diſpatch. It is intended to be carried don „ 
end of laſt Trinity Term 1770, and to include the caſe of Nubrigut and 

Bolts and Purvis, Martin and Hynde, a ſpecial caſe upon Common * Recoil 
. another of Bankruptcy, and the caſe in Chancery of election in the great ny 
| cauſe; and in general moſt of the caſes in B. K. during the "above. Period a 


Hilary 1775 to che end of Trinity term in the preſent 1770 - 0 
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